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[N.  B. — ^The  references 
are  to  the  wlumes  and 
page$  of  the  testimony.] 


Henby  Delafield,  Joseph  Dela- 
FiELD,  Edward  Del  afield,  Eich- 
ABD  Delafield,  and  Bufus  E. 
Delafield,  Brothers  and  Besiduary 
Legatees  of  Susan  M.  Parish,  de- 
ceased,       AppeUarUSy 

against 

Thomas  Parish,  Sarah  Parish,  and 
James  Parish,  heirs,  and  Jacob  B. 
Jewett  and  Thomas  Parish,  Ex- 
ecutors of  James  Parish,  deceased, 
and  Daniel  Parish,  said  James 
and  Daniel,  Brothers  and  Besiduary 
Legatees  of  Henrt  Parish,  de- 
ceased,     Bespondents. 


It  is  of  the  first  importance  to  the  Court,  in  its  anxious  search  for 
the  truth,  in  this  as  in  all  other  cases,  to  ascertain  the  exact  succession  of 
eventSy  without  which  every  investigation  is  mere  maze  and  confusion. 
In  this  case  the  inquiry  is  particularly  difficult,  because  the  witnesses 
were  no  less  than  eighty  in  nuniber,  and  their  testimony  fills  no  less 
than  three  large  voluipes,  of  800  pages  each,  taken  without  reference  to 
Uie  periods  of  time,  so  that  material  evidence  bearing  upon  a  single 
point  will  be  found  scaittered  in  each  of  the  three  volumes.  We  have, 
therefore,  concluded  to  present  to  the  Court,  as  its  best  aid  in  reading 


and  applying  the  testimony,  a  chronolo^kal  statement  of  tne  facts  of  the 
case,  in  the  exact  order  of  their  occurrence. — It  is  only  necessary  to  un- 
derstand^^/ooto,  and  the  case  is  clear. 


HEITRT  PARISH 

1788.  ^*s  born  at  Newburg,  January.  His  father  was  Jacob  Par- 
ish, a  Quaker,  and  his  mother  a  sister  of  Messrs.  Powell,  well- 
known  merchants  of  that  place.  1.  219,  222. 

He  was  the  eldest  of  six  children,  having  three  brothers,  James, 
Thomas,  and  Daniel,  and  two  sisters,  Anna  and  Martha — Daniel 
being  the  youngest  of  the  family,  and  ten  years  younger  than 
Henry.  lb. 

He  became  a  clerk,  and  subsequently  a  partner  of  his  uncles. 

ih. 

1799.  Became  acquainted  with  Joseph  Kemochan,  a  clerk  in  the 
same  town,  and  thence  commenced  a  very  close  and  intimate 
friendship  between  them,  lasting  through  life.  Mr.  Kemochan 
married  a  favorite  cousin  of  Mr.  Parish,  Margaret  Seymour. 

lb. 

1814.  Removed  to  New  York,  and  commenced  business  as  a  dry- 
goods  jobbing  merchant.  Became  one  of  the  firm  of  Gillespie,  Par- 
ish <Sc  Co.,  subsequently  changed  to  Disbrow,  Parish  &  Hol- 
brook.  lb. 

1816  Established  a  branch  of  this  house  at  Charleston,  under  the  firm 

of  Butler,  Nelson  &  Co.,  and,  true  to  his  position  as  the  eldest  of 
his  family,  to  whom  he  stood  in  loco  parentis,  he  sent  for  his 
younger  brothers  Thomas  and  Daniel,  and  placed  them  as  clerks 
in  the  Charleston  house,  Henry  then  being  28,  and  Daniel  18 
years  of  age.  lb, 

1819.  Formed  a  new  partnership  with  Mr.  Kemochan,  under  the 
name  of  Parish,  Holbrook  &  Co.  lb. 

Beorganized  the  branch  at  Charleston,  under  the  name  of  Par- 
ish, Corning  <Ss  Co.,  taking  his  brothers  Thomas  and  Daniel  into 
equal  partnership.  lb. 

Daniel,  from  his  superior  enei^y  and  talents,  was  made  the 
head  of  the  Charleston  branch,  although  he  was  then  just  of  age. 

lb. 


182L         Daniel  married  daughter  of  John  Harris,  of  Neteburg. 

i.  221,  261. 

1825.  Henry,  then  worth  $250,000,  having  determined  to  retire 

from  business,  recalled  his  brother  Daniel  from  Charleston,  who 
formed  a  new  firm  of  Kemochan,  Parish  &  Co.  Mr.  Hoi  brook 
wished  to  continue,  but  Daniel  Parish  objected ;  their  relations 
were  not  friendly.  L  220,  302. 

1887.  He  returned  to  business  and  became  a  member  of  the  new 
firm,  and  then  established  another  branch  of  the  house  at  New 
Orleans,  under  the  name  of  Gasquet,  Parish  6s  Co.  lb. 

1828.  Elected  a  director  of  the  Phoenix  Bank,  of  which  he  had 
(40,000  of  the  stock.    John  Delafield  was  then  the  cashier. 

ii.  660,  671,  110,  115, 153. 

HIS  MARRIAGE. 

Became  a  visitor  at  the  house  of  the  mother  of  the  cashier ;  a 
widow  lady,  having  a  large  family  of  seven  sons  and  two  daughters ; 
an  ambitious  and  a  rising  family,  though  of  very  moderate  means. 
The  sons  were  John,  the  cashier ;  Henry  and  William  (twins), 
merchants  ;  Joseph,  a  lawyer ;  Edward,  a  physician ;  Richard,  in 
the  army  ;  and  Rufus,  a  clerk.  The  daughters  were  Emma  and 
Susan,  the  latter  being  the  youngest  of  the  family  and  a  spinster, 
approaching  twenty-five  years  ^f  age.  i.  658,  695. 

1829.  Wqs  invited  to  join  a  summer  excursion  of  pleasure  with 
Richard  Delafield  and  his  two  sisters  Emma  and  Susan,    ii.  603. 

October  7. 

Was  married  to  Susan.  Thus  a  groom  of  41  (as  the  counsel 
of  Mrs.  Parish  incautiously  says),  '^  born  in  an  interior  and  in- 
considerable town,"  was  married  to  a  bride  of  25,  city-born  and 
city-bred.  Their  ages  were  rather  late  for  love,  and  it  would 
seem  that  in  the  estimation  of  Mrs.  Parish,  their  difference  in 
years  and  in  social  origin  was  no  "  inconsiderable "  drawback  to 
the  wealth  which  he  brought  to  the  marriage.  i.  695. 

Went  to  live  with  his  mother-in-law  until  the  completion  of 
his  dwelling-house,  which  he  then  commenced  to  build  in  Barclay 
str^t^  in  conjunction  with  his  brother  Daniel,  side  by  side. 

i.  622. 

Mrs.  Delafield  regarded  the  marriage  with  great  satisfaction ; 


6 

1889.  it  brought  to  her  nsing  family  the  only  thing  they  needed  in  the 
race  of  social  distinction ;  her  son-in-law  was  worth  a  quarter  of  a 
million — a  very  large  fortune  in  those  days.  One  of  her  sons 
testified  that  she  loved  him  as  a  son,  and  her  sons  loved  him  as  a 
brother.  i,  622,  623. 

1880.  Henry  and  Daniel  take  up  their  residences  in  their  new 
houses,  just  completed  in  Barclay  street,  side  by  side.     i.  221. 

Mrs.  Daniel  Parish,  having  several  children,  and  eadi  year 
adding  to  their  number  until  they  reached  nine,  is  devoted  to  do- 
mestic life.  i.  303. 

Mrs.  Henry  Parish,  as  yet  without  signs  of  iruitfulness,  starts 
upon  her  career,  congenial  to  her  nature  and  her  tastes,  as  a  lady 
of  fashion  ;  and  thence  unconsciously  nourishes  the  growth  of  pas- 
sions—avarice— the  love  of  ostentation — the  pride  of  power — ac- 
companied with  the  arts  of  influence  which  lie  at  the  basis  of  that 
career.  If  she  is  blessed  with  children,  those  passions  may  be 
modified  and  softened  by  maternal  care  and  tenderness — but  if  she 
remains  unfruitful,  they  may  grow  and  grow  with  indulgence  un- 
til they  engross  her  character  and  attain  full  dominion.  What  is 
to  be  the  history  of  Mrs.  Parish  ?    We  shall  see.  i.  643. 

They  spend  their  summers  at  Hellgate,  a  short  distance  from 
the  city,  with  their  mother ;  and  after  her  death,  with  her  brother 
Henry,  who  succeeds  to  a  life  estate  in  the  property.  July  and 
August  were  spent  at  Saratoga  and  other  places  of  resort. 

i.  622. 
ii.  740. 

The  partners,  Henry,  Daniel,  and  Eemochan,  established  an- 
other branch  of  their  business  at  Mobile,  under  the  name  of  J.  P. 
Norris  &  Co.,  and  subsequently  Norris,  Stoddart  6&  Co. 

i.  220. 

188L  The  branch  at  Charleston  was  changed  by  the  admission  of 
Leroy  M.  Wiley  as  a  partner,  who  became  head  of  that  branch, 
under  the  name  of  Parish,  Wiley  ds  Co.,  and  subsequently  L.  M. 
Wiley,  Parish  &  Co.  ii.  1. 

1833.  Mr.  Kemochan  having  determined  to  retire  with  an  ample 
fortune,  a  rearrangement  of  the  house  and  its  branches  was  made. 
The  two  brothers  formed  a  partnership  of  themselves  alone,  under 
the  name  of  H.  &  D.  Parish,  as  the  capitalists  and  purchasers  for 


1883.  the  branches.  The  branch  at  Charleston  was  conducted  by  Mr. 
Wiley  and  Thomas  Parish,  and  that  at  New  Orleans  by  Mr. 
Gasquet  and  Mr.  Marshall,  under  the  firm  of  Parish,  Marshall  6s 
Ck>.,  and  subsequently  of  Parish  ds  Co.  i.  220. 

11.  1. 

Mr.  Kernochan  uses  the  office  of  H.  6c  D.  Parish  for  his  pri- 
vate business,  and  is  with  the  two  brothers  every  day. 

i.  292,  231. 

Henry  Parish  was  absorbed  in  the  extensive  and  very  profit- 
able operations  of  his  house  and  branches — going  to  the  store  af- 
ter dinner  and  remaining  till  late  in  the  evening.  His  only  re- 
laxation appears  to  have  been  in  playing  whist  with  a  party  of 
friends  who  met  once  a  week  at  the  houses  of  each  other  succes- 
sively, i.  224,  309. 

1886.  Some  efforts  were  made  by  Mr.  Wiley  to  get  rid  of  Thomas  as 
a  partner,  and  thereby  increase  the  share  of  profits  coming  to  the 
other  partners.  Daniel  Parish  suspected  that  Wiley  was  also  plot- 
ting against  himself,  and  under  some  excitement  wrote  Henry  a 
letter  of  remonstrance.  The  scheme  was  defeated,  and  did  not 
produce  the  slightest  change  in  the  mutual  conduct  of  the  two 
brothers.  Mr.  Kernochan  never  even  heard  of  this  letter,  but  he 
says,  he  "  very  often  heard  Henry  speak  of  Daniel — ^always  fa- 
vorable as  to  his  capacity  for  business — never  un&vorable  on  any 
topic — their  intercourse  was  always  friendly  and  brotherly,  so  &r 
as  I  knew  or  could  perceive."  i.  225,  251,  252. 

ill.  5,  33. 

1836.  This  letter  is  of  no  importance,  except  that  its  possession  hy 
Mrs.  Parish  betrays  her  early  desire  and  intentions  to  treasure  up 
any  evidence  of  disagreement  between  the  brothers.  It  was  prob- 
ably sent  by  Daniel  to  his  brother  next  door,  and  thus,  through 
the  carelessness  of  Henry,  fell  into  her  hands.  It  was  put  into 
her  repertoire^  and  made  its  first  appearance  on  the  day  of  the  trial. 

True  to  that  devotion  to  his  own  family  which  had  prompted 
him  to  push  the  fortunes  of  Thomas  and  Daniel,  Henry  aided  his 
brother  James  by  pecuniary  assistance,  in  the  paper  manufactur- 
ing business,  in  which  he  had  not  been  successful.  i.  243. 

1838.  The  brothers  Henry  and  Daniel  determine  to  retire  from  busi- 
ness— all  the  partnerships  were  dissolved  except  that  of  H.  &  D. 
Parish,  which  was  never  dissolved.    The  business  was  continued 
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1838.  by  the  remaining  partners,  Mr.  Wiley  coming  to  New  York,  and 
the  business  at  New  Orleans  filing  under  the  firm  of  W.  <Sc  J. 
Gasquet  ds  Co.,  and  subsequently  John  R.  Marshall  ds  Co. 
Thomas  Parish  also  retired  from  the  branch  at  Charleston,  and 
from  business  entirely.  i.  220,  252. 

ii.  2. 

The  brothers  entered  upon  the  liquidation  of  the  old  concerns, 
amounting  to  several  millions  of  dollars  ;  and  the  two  brothers,  as 
H.  dz;  D.  Parish,  invested  all  their  receipts  and  assets  in  their  joint 
name ;  and,  although  retired  from  regular  business,  were  ready  for 
occasional  ventures,  either  in  the  discount  of  commercial  paper,  or 
the  purchase  of  cotton,  or  any  special  object  which  might  arise  in 
.      the  market.  i.  222,  397,  398. 

The  office  used  by  H.  &  D.  Parish,  and  also  by  Mr.  Kerno- 
chaft,  was  the  office  of  the  agency  of  Gasquet  dc  Co.,  who  had  suc- 
ceeded to  the  old  branch  at  New  Orleans.  George  W.  Folsom 
was  their  purchasing  agent  in  the  city  of  New  York,  and  thence- 
forward became  the  confidential  clerk  and  bookkeeper  of  Henry 
Parish.  This  office  became  the  head-quarters  of  those  four  gen- 
tlemen, who  were  there  every  day.  i.  224,  308. 

1839.  Mrs.  Delafield,  the  mother  of  his  wife,  died.  It  had  always  been 
her  practice  to  have  at  her  house  every  Sunday  evening  all  her  sons 
and  daughters,  and  thereby  kept  alive  both  the  family  tie  and  the 

»  family  pride.  Seven  sons  and  two  daughters,  each  sustaining  the 
other,  and  all  animated  with  the  spirit  of  family  aggrandizement, 
would  form  anywhere  a  social  combination  of  considerable  power ; 
but,  backed  by  the  wealth  of  Mr.  Parish,  would  form  in  the  city 
of  New  York  an  influence  quite  irresistible,      i.  658,  673,  677. 

Upon  the  death  of  her  mother,  Mrs.  Parish  received  her  share 
of  her  property,  $3,335  79,  which  she  subsequently  calls  "  her 
patrimonial  estate."  This  was  invested  and  reinvested  by  her 
brothers  for  her,  and  kept  on  the  books  of  H.  ds  W.  Delafield. 

iii.  316,  522. 

Mrs.  Parish,  sharing  fully  the  feelings  of  her  mother,  continued, 
after  her  death,  the  Sunday  evening  meetings  of  her  family  at  her 
own  house ;  and  although  other  intimate  friends  also  attended,  yet 
no  one  of  her  husband's  family  was  ever  there.  She  intended  and 
wished  them  to  be  Delafield  gatherings.  i.  673. 
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18S9.  Dr.  Delalield  and  Henry  Delafield,  in  fact,  rarely  ever  saw 
Daniel  Parish  or  his  wife  at  the  house  of  their  sister  at  any  time. 
This  wsis  quite  in  accordance  with  the  general  observation  of  mar- 
ried life — the  husband  sees  his  wife's  friends  at  the  house,  ai^d  his 
own  at  the  office — no  friend  visits  the  husband  at  the  house,  who 
is  not  acceptable  to  the  wife.  i.  660,  673. 

iii.  9. 

This  was  a  part  of  the  process  expected  to  incorporate  her  hus- 
band into  the  DeJafield  family,  and  to  wean  him  from  his  own. 
The  time  had  arrived  when  it  was  clear  that  he  was  to  have  no 
children  by  his  wife.  What,  then,  will  he  do  with  his  property  ? 
was  the  speculation.  If  he  could  be  kept  from  his  own  family  and 
could  be  made  to  appreciate,  how  much  he  was  beloved  by  the  De- 
lafields,  was  it  an  achievement  altogether  inipassible  that,  on  the 
day  of  his  testament,  he  should  forget  his  own  blood  and  remem- 
ber only  the  Delafields — the  two  sisters,  and  the  seven  'brothers, 
with  their  children  seven  times  seven  in  number  1     We  shall  see. 

1840.  Henry  and  Daniel,  intending  to  remove  from  Barelay  street, 
bought  lots  on  Washington  Place,  in  the  upper  part  of  the  city, 
for  the  purpose  of  building  their  residences,  as  before,  side  by 
side.     The  title  subsequently  proved  defective.  i.  221. 

Thomas  Parish  died  unmarried,  without  issue,  arid  intestate, 
leaving  about  $200,000  to  his  father,  Jacob  Parish.  His  last  ill- 
ness was  at  the  house  of  his  brother  Henry.  Dr.  Delafield  at- 
tended him.  i.  248,  660. ' 

Daniel  Parish,  finding  his  health  very  much  impaired  by  his 
long  and  arduous  devotion  to  the  business,  sailed  for  Europe,  un- 
der the  advice  of  Dr.  Delafield.  He  was  absent  one  year,  and  re- 
turned improved,  but  has  never  been  entirely  relieved,    i,  663. 

Martha,  the  sister  of  Henry,  married  Mr.  A.  M.  Sherman, 
and,  with  her  elder  sister  Anna,  lives  at  Newburg.  i.  221. 

1841.  Jacob  Parish,  the  fkther,  died  of  disease  of  the  brain,  leaving 
about  1250,000.  During  a  portion  of  his  illness  he  stayed  at  the 
house  of  Henry,  and  was  attended  by  Dr.  Delafield.  He  divided 
his  property  equally  among  his  five  children,  except  that  to  two 
children  of  James  he  gave  special  legacies  of  $10,000  and  $5,000. 

i.  248,  660. 
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1841.        James  Parbh,  having  six  childFen,  settled  as  a  farmer  at 
Poughkeepsie.  i.  244. 

Amia,  the  first  child  of  Mrs.  Sherman,  was  bom.       i.  533. 

Henry  Parish  received  the  first  warnings  of  hereditary  disease. 
He  had  his  first  attack  of  apoplexy,  though  incomplete  and  not 
very  severe.  i.  679,  706. 

Henry  and  Daniel  commenced  speculations  in  cotton,  running 
through  from  1841  to  1843,  and  entered  on  their  books  as  '*  Specu- 
lation No.  1,  No.  2,  and  No.  3."  i.  598. 


PREPARATIONS  FOR  A  WILL. 

1842,  Henry  Parish  determined  to  take  a  tour  in  Europe,  partly  for 
health,  in  part  for  pleasure,  to  be  absent  from  18  months  to  two 
years.  i.  679. 

According  to  his  established  custom,  his  semi-annual  balance- 
sheet  was  made  up  to  the  1st  of  August,  by  which,  at  a  valuation 
considered  by  him  to  be  under  the  mark,  he  was  worth  $732,879. 

iii.  28. 

Of  this  amount,  stocks,  real  estate,  mortgages,  &c.,  amounting 
only  to  $260,500,  stood  in  his  own  name — his  interest  in  his  old 
copartnerships  had  been  so  far  liquidated,  that  only  $125,000  were 
yet  expected  to  be  realized — ^and  nearly  the  half  of  his  estate, 
$347,379,  as  it  became  realized,  had  been  brought  into  the  firm 
of  IT.  &  D.  Parish,  and  then  stood  to  his  credit  on  its  books, 
mingled  with  the  property  of  his  brother  Daniel.  iii.  30. 

He  set  about  making  his  will,  employed,  Charles  G.  Havens, 
Esq.,  the  partner  of  his  standing  counsel,  Francis  Griffin,  Esq.,  then 
absent  in  England.  At  that  time  he  was  54  years  of  age,  his  es- 
tate was  all  realized,  except  $125,000  yet  outstanding.  He  had  had 
one  or  two  attacks  of  apoplexy,  and  the  time  had  arrived  when 
these  facts,  coupled  with  his  tour  to  Europe,  indicated  the  pro- 
priety of  making  dk  permanent  disposition  of  his  estate,    i.  194. 

His  family  then  stood  in  this  position  :  he  was  without  chil- 
dren. His  brother  James  lived  at  Poughkeepsie,  a  farmer,  having 
about  $65,000,  and  six  children.  His  sisters  lived  together  at  New- 
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1342.  ourg,  naving  between  them  about  9100,000  independent  of  the 
property  of  Mr.  Sherman,  and  Mrs.  Sherman  had  one  child ;  and 
Daniel  lived  in  New  York,  having  a  very  expensive  family  of  eight 
childrep,  and  a  fortune  of  500,000  or  000,000  dollars,      i.  249. 

The  preparation  of  his  will  occupied  from  two  to  three  weeks. 
Several  drafts  were  made  in  the  course  of  his  deliberations ;  in 
every  one  of  them  his  brothers  James  and  Daniel  are  named  as  re- 
Muary  legatees^  and  Daniel  as  one  of  ike  executors,    iii.  20-32. 


HIS  WILL. 

On  the  20th  September  he  executed  his  will  and  disposed  of 
his  property,  as  follows :  iii.  26. 

To  his  Wif 

Leasehold  dwelling  in  Barclay  street,  valued  at         $18,000  00 
Leasehold  dwelling  in  Chambers  street,  valued  at  5,000  00 

Store,  54  Pine  street,  valued  at  30,000  00 

Half  store,  160  Pearl  street,  valued  at  20,000  00 

Two  stores  and  four  vacant  lots  in  New  Orleans, 

valued  at  48,000  00 

Furniture,  wines,  silver,  &c.,  valued  at  10,000  00 

The  income  to  be  paid  to  her  by  his  executors  dur- 
ing her  life,  and  subject  to  her  disposal  by  will 
after  her  death,         ....        200,000  00 

Total,        $331,000  00 

To  his  Namesakes : 

Henry  Parish,  the  son  of  his  brother  Daniel,  the 

.  half  of  162  Pearl  street,  valued  at       $20,000  00 

The  half  of  172  Pearl  street,        «  15,000  00 

$35,000  00 

Henry  Parish  Kemochan,  son  of  his  friend  Joseph 
Kernochan,  his  half  of  124  and  126  Water 
street,  valued  at  ...  .        20,000  00 

Henry  Parish  Conrey,  son  of  former  partner,  lands 
in  Mississippi  and  Louisiana,  valued  at  •         5,000  00 

To  his  Sisters : 

Anna  Parish,       .....        20,000  00 
Martha  Sherman,  ....        20,000  00 
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1843.    To  his  Executors : 

Daniel  Parish, $10,000  00 

Joseph  Kernochan,  ....        10,000  00 

Joseph  Delafield,  ....        10,000  00 

Total,       $461,000  00 

If  his  estate  should  prove  sufficient,  he  then  gave  a  legacy  of 
$10,000  to  each  of  his  nieces  and  nephews  {excepting  his  niece^  ike 
child  of  Mrs.  Sherman)^  and  others,  kinsmen  of  his  wife. 

To  seven  children  of  his  brother 

Daniel,  .  .  .  $70,000  00 

To  six  children  of  his  brother  James,  60,000  00 

To  his  cousin,  Mrs.  Joseph  Kernochan,  10,000  00 

To  his  cousin,  Mrs.  Abeel,          .  10,000  00 

To  four  brothers  of  his  wife,  Edward, 

Richard,  Henry,  and  William,  40,000  00 

To  one  sister  and  three  sisters-in-law 

of  his  wife,      .            .            .  40,000  00 

To  Mrs.  Payne,  his  wife's  aunt,  5,000  00 


$210,000  00 


Total,      $696,000  00 

The  residue  of  his  estate  he  gave  to  his  two  brothers,  James 
and  Daniel  Parish. 

His  estimation  of  his  estate  was  $732,879,  supposed  by  him 
to  be  an  under-valuation.  The  residue  to  the  brothers,  if  he  had 
then  died,  would  have  been  $36,879.  i.  304. 

iii.  27,  28,  30. 

But  he  was  then  in  good  health,  only  54  years  of  age,  and  about 
to  embark  for  Europe  on  a  tour  of  pleasure.  He  expected  to  live. 
His  income  was  about  $60,000  a  year,  and  his  annual  expenses 
being  short  of  $10,000  (iii.  755),  he  expected  a  rapid  increase  of 
his  estate  at  $50,000  a  year  ;  and  accordingly,  by  his  will,  14th 
clause,  he  provides  for  his  future  accumulations  by  declaring  that 
he  intends  his  will  to  apply  not  only  to  the  property  then  owned 
by  him,  but  to  "  all  that  may  be  hereafter  acquired  by  purchase^ 
descent^  distribution,  or  otherwise.^^  The  large  increase  of  "  the  re- 
sidue," of  his  estate  was  an  event  absolutely  certain,  dependent 
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1842.  only  upon  his  life,  and  this  clause  of  his  will  could  have  been  in- 
tended tr)  apply  only  to  "  the  residue  "  given  to  his  brothers. 

This  will  speaks  for  itself,  and  gives  the  character  of  Henry 
Parish — a  sound  head  and  a  sound  heart — a  good  husband,  a  good 
brother,  and  a  good  friend — wise,  judicious,  and  discreet,  yet  gener- 
ous, and  even  munificent.     It  is  noteworthy  in  several  particulars. 

1.  He  distributed  his  estate  in  obedience  to  three  considera- 
tions :  1st.  In  obedience  to  his  duty;  and  hence,  primarily,  he  pro- 
vided for  his  wife,  his  sisters,  and  his  namesakes.  2d.  In  obedience 
to  his  affections,  and  hence  provided  for  his  nieces  and  nephews, 
and  the  immediate  kinsmen  of  his  Wife.  And  3d.  In  obedience  to 
the  instincts  of  nature,  common  to  all  men,  recognized  everywhere 
and  entertained  by  all,  that  the  residue  of  his  estate,  after  satisfy- 
ing the  obligations  of  duty  and  of  affection,  should  go  to  his  broth- 
ers, who  were  of  his  blood,  and  bore  his  name.  In  this  case  these 
instincts  were  confirmed  by  his  affections. 

2.  He  did  not  select  any  one  person  as  the  sole  legatee  of  his 
wealth,  with  the  view,  frequent  among  childless  men  in  Europe,  of 
perpetuating  his  name  and  his  wealth.  His  mind  was  too  practical 
to  be  carried  away  by  an  object  so  vain  and  worldly — he  was  a  self- 
made  man,  andj  knowing  the  virtue  of  self-reliance,  he  did  not  pro- 
pose to  pamper  the  pride  of  any  single  person  by  concentrating  in 
his  or  her  hand  an  immense  estate  which  he  or  she  had  not  con- 
tributed to  make.  Accordingly  we  find,  by  the  testimony  of  Mr. 
Havens,  that  in  regard  to  the  large  bequest  to  his  wife  of  $331,000, 
her  six  brothers  or  their  families,  in  his  expectation,  would  un- 
doubtedly receive  it  at  her  death  ;  and  that  in  regard  to  the  residue 
to  his  two  brothers,  which  might  be  yet  larger,  it  was  sure  to  bo 
distributed  among  their  fourteen  children  and  their  descendants. 

i.  202. 

3.  He  selected  all  his  real  estate  (being  a  small  portion  of  his 
estate,  valued  at  only  $176,000)  for  special  devises  to  his  wife  and 
his  namesakes,  who  were  minors,  upon  the  familiar  idea  that  real 
estate  is  the  best  investment  for  women  and  children — "  it  does 
not  run  away."  And  i\i  regard  to  the  personal  legacies  of 
$200,000  to  his  wife,  and  of  $10,000  to  numerous  female  relatives, 
he  was  particularly  careful  that  they  should  receive  the  income 
only  during  their  lives,  with  no  power  of  disposition  of  the  prin- 
cipal until  after  their  decease.  iii.  30. 
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1842.  4.  His  will  also  establishes,  upon  its  face,  that  the  state  of  his 
relations,  at  its  date,  toward  his  wife  and  the  members  of  her 
family,  and  his  other  relatives,  as  cordial  and  sincere.  It  will  be 
important  to  inquire  whether  subsequently  these  relations  were  in 
any  degree  changed,  for  better  or  for  worse. 

5.  His  will  also  bears  internal  evidence  that  it  was  intended 
as  the  permanent  disposition  of  his  estate.  This  idea  is  also  con- 
firmed by  the  history  of  its  preparation  and  execution,  detailed  by 
Mr.  Havens ;  and  is  further  confirmed  by  the  characteristics  of 
the  testator.  He  is  uniformly  spoicen  of  by  all  the  witnesses  as  a 
man  of  sound  judgment,  but  very  slow  in  his  intellectual  pro- 
cesses, and  very  decided,  even  obstinate,  in  his  determinations 
once  made.  It  is  a  matter  of  common  observation,  that  men 
whose  minds  are  not  rapid,  and  who,  therefore,  reach  their  results 
by  slow  and  painful  processes,  are  distinguished  for  their  tenacity 
to  a  judgment  once  formed,  and  for  their  extreme  reluctance  to 
change.  i.  194,  257,  309,  624,  746. 

ii.  21. 
lu.  9. 

In  addition  to  the  evidence  upon  the  face  of  the  will,  his  con- 
sultations with  Mr.  Havens  establish  other  particulars. 

1st.  The  amount  given  to  his  wife  would  have  discharged  his 
duty  to  her  if  it  had  been  limited  to  her  life  ;  but  he  gave  her  the 
absolute  disposal  of  it  after  her  death,  knowing,  from  her  devo- 
tion to  her  family,  that  it  would  ultimately  go  to  them.  His 
pride  was  involved  that  he  should  not  disappoint  their  expecta- 
tions^ ante,  8.  i.  202. 

2d.  He  named  no  one  to  Mr.  Havens  as  having  his  affection 
and  entitled  to  his  gratitude,  but  his  brother  Daniel ;  his  large  and 
expensive  family  excited  his  consideration,  and  his  devotion  to  his 
business,  at  the  ruin  of  his  health,  but  to  the  increase  of  their  mu- 
tual wealth,  made  him  grateful.  Says  Mr.  Havens,  "  He  spoke  dis- 
tinctly of  Mr.  Daniel  Parish — that  he  had  been  his  partner  a 
long  time — that  they  had  made  his  money  together — and,  al- 
though he  was  a  man  of  handsome  fortune  himself,  he  had  a  large 
and  expensive  family — and  he,  Henry  Parish,  seemed  to  feel  par- 
ticularly anxious  Daniel  Parish  and  his  family  should  be  provided 
for  liberally  by  his  will."  Daniel  was  his  youngest  brother ; 
brought  up  and  cared  for  by  him  from  boyhood,  and  Daniel  had 
repaid  his  almost  paternal  regard.  i.  109. 
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Utt.  8d.  Although  his  relations  with  his  brother  James  were  very 
different,  yet,  in  view  of  his  large  family — in  view,  perhaps,  of  his 
Ul-success,  and  in  atonement,  perhaps,  of  his  own  past  neglect — in 
the  last  solemn  act  of  his  will,  he  said  to  Mr.  Havens, ''  he  did  not 
wish  to  make  a  distinction  between  his  brothers/'  In  the  same 
spirit,  in  respect  to  his  two  sisters,  although  one  had  a  family  and 
the  other  had  none,  he  discarded  the  idea  he  first  entertained  of 
making  a  larger  legacy  to  the  one  than  to  the  other,  and  finally 
made  no  difference  between  them.  These  considerations  elevate 
the  character  of  Henry  Parish.  i.  202. 

iii.  22. 

It  will  be  curious,  in  a  subsequent  page,  to  inquire  whether 
Henry  Parish,  thus  careful  of  his  own  family,  would,  in  his  sound 
mind  and  of  his  own  free  will,  have  changed  all  the  characteristics 
of  his  life  so  far  as  to  strip  his  only  brothers  of  the  accumulated 
residue  of  his  estate,  which  he  had  so  thoughtfully  given  them  by 
his  will,  and  to  give  such  residue  to  his  childless  wife,  to  whom 
and  to  whose  relatives  he  had  already  given  no  less  a  sum  than 
$426,000. 

And  it  will  also  be  curious,  though  sad,  to  inquire  what  was  the 
subsequent  conduct  of  this  wife  toward  this  husband.  Did  she 
evince  her  gratitude  by  accepting  this  munificent  provision  with  a 
grateful  heart  ?  or,  when  he  was  stricken  down  with  apoplexy, 
paralysis,  and  epilepsy,  did  she  take  advantage  of  his  helpless,  im- 
becile condition,  and  get  up  pretended  codicils  to  his  will  ?  Did  she 
endeavor  to  pervert  one  of  the  most  cherished  provisions  of  his 
will,  ignominiously  strip  his  brother  Daniel  of  his  honorary  posi- 
tion as  an  executor,  and  deprive  both  brothers  of  every  farthing 
of  his  estate,  intending  to  sweep  the  entire  accumulated  residue 
into  her  own  coffers  1  Shall  we  find  her,  with  the  same  purpose, 
even  engaged  in  an  effort  to  take  to  herself  the  several  ten-thou- 
sand-dollar legacies  fondly  intended  for  his  own  nieces  and  neph- 
ews ?    We  shall  see. 

The  will  was  executed  in  duplicate ;  one  of  them  he  took  into 
his  personal  possession  ;  the  other,  under  sealed  envelope,  was  put 
and  permanently  kept  in  his  tin  box,  deposited  in  the  Phosnix 
Bank.  It  was  endorsed  "  Last  Will  and  Testament  of  Henry 
Parish."  This  tin  box  also  contained  his  securities,  and  was  taken 
from  the  bank  to  his  office  from  day  to  day,  as  wanted  in  the 
transaction  of  business.  i.  195,  200,  310. 
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1842.  The  contents  of  this  will  were  unknown,  exoept  to  the  testator 
and  his  counsel ;  he  preserved  unbroken  silence. 

i.  225,  258,  310,  347,  369. 
iii.  51. 

Sept.  20. 

He  executed  an  unlimited  power-ofattorney  to  Daniel  Parish 
and  Mr.  Kemochan,  joint  and  several.  iii.  550. 

Sept.  26. 

Sailed  for  Europe  with  his  wife  and  her  brother,  Henry  Dela- 
field.  iii.  68. 

IMS.  Daniel  attended  to  the  joint  and  private  business,  with  the  aid 
of  Mr.  Folsom,  and  wrote  to  and  received  from  Henry  letters  by 
every  packet.  The  business  consisted  in  getting  in  the,  as  yet, 
unrealized  assets  of  the  old  firms,  making  permanent  investments 
of  the  realized  capital  of  H.  &  D.  Parish,  and  in  continuing  the 
cotton  speculations,  Nos.  1,  2,  and  3.  iii.  393. 

i.  344. 

Daniel  made  large  permanent  investments  in  United  States 
and  State  stocks,  and  in  bond  and  mortgage,  at  very  favorable 
rates.  iii.  19. 

Henry  continues  the  cotton  speculation  in  Europe,  buying  in 
Havre,  and  relying  upon  a  short  crop.  iii.  363. 

Daniel  buys  for  himself  and  Henry,  for  residences,  two  lots  on 
the  north  side  of  Union  Square,  each  50  feet  front,  and,  unable  to 
buy  them  together,  selects  for  Henry  the  most  valuable  of  the  two, 
being  next  to  the  comer  of  Broadway.  Cost  $24,000.     iii.  373. 

i.  603. 

Henry  approves  the  purchase,  regrets  that  the  lots  are  not  to- 
gether, and  urges  Daniel  to  make  exchanges  with  intermediate 
owners,  so  that  they  can  build  their  residences  ^^  side  by  side,"  as 
they  had  done  in  Barclay  street^  and  had  intended  in  Washington 
Place.  iii.  375. 

Affliction  falls  heavily  on  his  brother  James,  in  the  death  of 
two  daughters,  each  a  legatee  under  his  will  of  $10,000. 

i.  593. 
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1848.  The  ninth  and  last  child  of  Daniel  was  born,  named  Helen ;  also 
the  second  child  of  Mrs.  Sherman,  named  Margaret.    76.  ill.  407. 

At  Baden-Baden,  Henry  is  again  struck  with  a  fit  of  apoplexy, 
the  second  warning  of  his  hereditary  disease  of  the  brain ;  his  at- 
tack  is  described  by  his  wife  as  ^^  frightful."  iii.  403,  512. 

i.  707. 

1844.  Cotton  falls,  and  Daniel  forsees  a  loss  to  the  firm.  Chagrined 
that  this  should  occur  under  his  management,  he  purchased  cot- 
ton in  his  own  name,  and  at  his  own  risk,  hoping  to  make  up  the 
loss,  and  intending  to  divide  the  gain,  if  any,  with  Henry,  but  to 
foot  the  losses  himself.  This  intention  was  not  known  to  Henry, 
but  was  known  to  Mr.  Folsom.  i.  405. 

Cotton  continues  to  fall  upon  the  prospect  of  a  large  crop, 
and  Daniel  plunges  deeper  and  deeper  on  his  private  account. 

The  result  was,  that  the  losses  of  the  firm  in  cotton  speculations 
1,  2,  and  3,  amounted  to  about  $22,000,  of  which  $11,000  arose 
upon  the  purchases  made  by  Henry  in  Europe.  The  private 
losses  of  Daniel  reached  the  frightful  amount  of  upward  of  $200,- 
000.  1,243, 398. 

The  letters  of  Henry  to  Daniel  are  most  affectionate  and  full 
of  sympathy,  and  blame  himself  for  his  own  sanguine  letters  pre- 
dicting a  short  crop  as  the  probable  inducement  to  Daniel's  opera- 
tions, iii.  361-391. 

The  wife  of  Henry,  in  postscripts  to  Henry's  letters,  wrote 
several  times  to  Mrs.  Daniel  Parish  and  her  two  daughters,  Mary 
and  Sarah.  iii.  397-414. 

Mr.  Kernochan  also  corresponds  with  Henry. 

iii.  391-397. 

These  letters  are  of  the  first  importance,  to  show  the  close  affec- 
tion between  the  two  brothers,  and  the  real  or  feigned  regard  of 
Henry's  wife  for  Daniel  and  his  family.  They  also  define  the  re- 
lation of  Mr.  Kernochan  to  the  two  brothers,  the  friend  of  both, 
but  the  close,  intimate,  and  social  companion  of  Henry. 

July  20th. 

Henry  remained  abroad  as  long  as  he  intended,  and  arrived 
in  New  York.  iii.  68. 
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1844.  Prompt,  as  usual,  in  attending  to  matters  of  business,  and 
without  delay,  he  called  on  Mr.  Havens  to  know  the  effect  of  the 
deaths  of  James*  children  upon  his  will.  He  was  informed  of  tlie 
legal  effect,  which  was  no  other  than  this,  that  their  legacies  had 
lapsed  and  would  fall  into  the  residuary  estate  given  to  the  two 
brothers.  He  was  satisfied.  At  the  same  time,  but  incidentally, 
he  stated  that  he  had  bought  lots  on  Union  Square  for  a  residence, 
and,  intending  to  sell  his  house  in  Barclay  street,  had  some  idea 
of  adding  a  codicil  to  his  will,  substituting  for  his  wife  one  for  the 
other,  but  that  he  had  not  yet  made  up  his  mind  about  it.  He 
spoke  of  no  other  change  whatever.  He  called  again  in  a  short 
time,  but  to  the  same  purport  and  to  the  same  effect.  After  the 
second  visit  he  never  called  again.  i.  196,  200. 

1845.  By  the  end  of  1844,  the  exact  losses  on  cotton,  both  of  the  firm 
and  of  Daniel,  had  been  ascertained  at  the  amount  before  stated, 
and  accordingly  we  find  that,  with  the  prompt  attention  for  which 
he  was  distinguished,  he  had  marked  out  his  course  in  regard  to 
them,  which  reflects  upon  him  the  highest  credit,  and  demonstrates 
his  deep  though  quiet  affection  for  his  brother.  His  sympathy 
was  not  in  words  only  ;  he  carried  it  out  into  substantial  deeds. 

i.  337,  398,  404,  408,  436. 

iii.  18,  19. 
February. 

He  requested  Mr.  Folsom  to  make  out  an  account  showing  the 
•losses  of  the  firm  on  cotton,  and  another  showing  the  gain  of  tho 
firm  upon  the  permanent  investments  made  by  Daniel  during  his 
absence.  This  gain  was  calculated  solely  upon  the  market  price ^ 
but  was  not  realized,  nor  expected  to  be  realized,  because  he  in- 
tended to  and  did  keep  the  investments ;  and  this  calculation  could 
therefore  have  been  made  with  no  other  motive  than  to  accom- 
plish  his  object  in  a  delicate  *way,  and  with  a  due  regard  to  the 
pride  of  Daniel.  lb. 

The  losses  of  the  firm  upon  cotton  were  found  to  be  $22,31 1  14, 
and  his  half  of  the  imagined  or  unrealized  gain  upon  the  invest- 
ments was  found  to  be  $22,749  24.  He  requested  Mr.  Folsom 
to  debit  his  own  account  with  the  sum  total,  and  thereby  made 
Daniel  a  present  of  the  sum  of  $45,060  38.  lb, 

Henry  Parish  was  not  only  undemonstrative,  but  extremely 
reticent ;  hence  no  one  ever  knew  of  this  affectionate  conduct,  ex- 
cept the  two  brothers  and  Mr.  Folsom.  His  wife  did  not  know  it, 
but  she  did  know  of  the  losses,  and,  supposing  that  losses  would  ex- 
cite anger  and  dislike,  she  expected  to  justify  her  future  invasion 
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1845.  of  the  rights  of  Daniel,  by  showing  that  their  cotton  losses,  being 
subsequent  to  the  will,  had  alienated  the  affections  of  Henry,  and 
were  the  commencement  and  source  of  hostility  between  them. 
So  poorly  did  she  estimate  his  character,  and  so  little  was  she  ad- 
mitted to  his  confidence.  She  was  not  undeceived  until  the  trial, 
when  these  facts  were  proved  in  answer  to  her  attempted  justifi- 
cation, i.  253. 

May  1 .  The  time  had  arrived  for  improving  the  property  on  Union 
Square.  He  purchased  an  irregular  lot  at  the  corner  of  Broadway 
immediately  adjoining  his  own  lot,  and  by  the  plan  he  adopted  for 
the  improvement  of  the  whole,  it  is  clear  that  he  had  ceased  to  look 
upon  it  simply  as  a  place  for  a  homestead,  but  as  a  place  in  part 
temporarily  for  a  dwelling,  in  part  for  income,  and  subsequently  in 
the  whole  for  business  purposes.  This  lot  was  about  30  feet  on 
Union  Square,  43  feet  on  Broadway,  and  55  feet  in  depth.  Cost, 
$10,000.  i.  603— Plans. 

With  the  advice  of  Mr.  Hurry,  the  architect,  he  adopted  this 
plan  of  building :  t.  e.,  he  erected  the  first  story  on  the  entire  front 
of  both  properties,  123  feet,  of  the  same  uniform  height,  and  of  the 
same  uniform  style  and  material,  and  all  even  with  the  street.  The 
first  50  feet  on  Union  Squai*e  was  the  basement,  intended  for  his 
dwelling,  and  on  which  the  dwelling  was  built ;  the  next  53  feet, 
partly  on  the  Square  and  partly  on  Broadway,  was  a  basement  in- 
tended for  a  store,  having  no  connection  with  his  house,  but  with  a 
door  to  the  store  on  Broadway  immediately  at  the  corner.  Over 
this  portion  of  the  basement  was  erected  a  temporary  conservatory 
annexed  to  the  house  on  the  second  story,  and  the  residue  of  the 
basement,  being  about  20  feet  on  Broadway,  was  the  basement  to 
a  three-story  dwelling-house  erected  over  it.  This  house  and  the 
store  were  intended  for  immediate  income,  and  the  plan  of  the 
whole  improvement  was  such  that,  as  soon  as  the  rapid  growth  of 
the  city  or  other  causes  should  render  his  residence  undesirable, 
the  three  divisions  of  the  property  could  be  easily  altered  and 
improved  into  one  large  establishment  for  increased  income.  Tims 
he  regarded  the  Union  Square  property  like  any  other,  simply  as 
an  investment.  The  buildings  were  not  completed  until  1848,  and, 
with  the  lots,  cost  the  large  sum  of  $112,000.  We  have  here  one 
reason  why,  after  his  purchase  of  the  corner  lot,  and  this  mode  of 
improving  the  whole  property,  he  abandoned  the  idea  of  substi- 
tuting it  for  the  Barclay  street  property  for  Mrs.  Parish,  and  why 
he  never  calls  again  on  Mr.  Havens.  ante,  18. 

i.  603. 
ii.  005— Plans, 
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1845.        Daniel,  suflering  from  his  heavy  losses,  postponed  the  im- 
provement of  his  lots. 

With  the  aid  of  Mr.  Folsom,  in  the  intervals  of  his  leisure  in 
the  agency  of  Marshall  dc  Ck).,  of  New  Orleans,  Mr.  Parish  opened 
a  new  set  of  books,  in  which  every  transaction,  including  an  ex- 
pense account,  was  recorded-in  detail  as  it  occurred.  These  books 
were  kept  with  great  minuteness,  completeness,  and  accuracy,  and 
under  his  constant  and  daily  supervision.  They  were  check  book, 
bank  book,  cash  book,  journal,  and  ledger — the  latter  by  double 
entry.  The  accounts  were  entered  once  a  month  on  the  journal, 
and  thence  posted  to  the  ledger.  Balance-sheets  were  made  twice 
a  year,  invariably,  sometimes  more  frequently.         i.  328,  829 

iii.  730. 

Affliction  again  visits  with  a  heavy  hand  the  family  of  James, 
in  the  death  of  his  third  daughter — a  legatee  of  $10,000. 

i.  593. 

The  third  and  last  child  was  bom  to  his  sister,  Mrs.  Sherman. 

lb. 
1846. 

Jan.  1.     Henry  makes  his  brother  James  a  present  of  $6,944  28. 

i.  334,  603. 

March.      Purchases  a  valuable  property  in  Wall  street,  occupied  for  of- 
fices, costing  $66,000,  and  adding  $10,000  in  improvements. 

i.  604. 
• 
Used  the  stable  of  Danid  for  his  horses  and  carriage.     Daniel 
purchased  the  supplies,  and  they  divided  the  expense  between 
them.  ii.  739,  762,  763. 

Was  fond  of  riding  out  on  horseback,  and  often  rode  with  Sa» 
rah,  the  daughter,  and  Henry,  the  son  of  Daniel  to  New  Jersey. 

il.  762. 

Spent  his  mornings  at  the  office  with  Daniel,  Mr.  Kernochan, 
and  Mr.  Folsom  ;  and  would  frequently  come  down  after  dinner, 
though  there  was  nothing  to  do — to  the  surprise  of  Mr.  Folsom, 
who  got  home  to  his  family  as  soon  as  he  could.  i.  309. 

Joined  the  Union  Club  and  Racket  Court,  where  he  was  in  the 
habit  generally  of  spending  his  evenings  and  staying  very  late,  gen- 
erally till  one  o'clock.  This  was  injurious  to  his  eyes,  which  be- 
gan to  be  affected.  i.  224,  255,  309,  346. 
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1846.  His  wife  used  to  complain  of  his  absence  from  home,  not  seri- 
ously, but  in  the  style  of  fashionable  raillery.  i.  256. 

Continued  to  visit  the  private  whist  club  once  a  week — and 
used  to  play  whist  at  the  other  clubs,  or  look  on  at  the  game  of 
othei-s.  ii.  232,  234. 

iii.  583-588. 

Although  very  fond  of  whist,  he  never  played  at  home.  Mrs. 
Parish  played  with  her  brother.  iii.  56,  131. 

Henry  Delafield  endeavored  to  account  for  this,  that  they  were 
only  "  indifferent  players ; "  but  several  gentlemen  from  the  club 
and  others  testified  that  Mr.  Parish  himself  was  an  indifferent 
player — only  good  among  poor  players.         iii.  583,  586,  713. 

He  was  fond  of  music,  and  attended  the  opera,  either  with  or 
without  his  wife.  i.  256. 

ii.  62. 

Emma  Delafield,  her  sister,  and  a  legatee  of  1 10,000,  died. 

i.  593. 

1847.  His  cousin,  the  wife  of  his  friend  Mr.  Kemochan,  also  a  lega- 
tee under  his  will  of  $10,000,  died.  As  she  left  children,  this  le- 
gacy did  not  lapse  into  the  residuary  estate.  i.  593. 

His  niece  Mary,  the  daughter  of  Daniel,  was  married  to  Mr. 
Kingsford. 

Nov.  Mr,  Hurry  was  superseded  as  the  architect  of  the  Union 
Square  property,  and  Mr.  Young,  an  employee  of  the  Delafield 
family,  was  substituted.  ii.  237.' 

Mrs.  Parish  had  laid  out  an  elaborate  and  expensive  plan  of  fin- 
ishing the  interior.  The  whole  of  the  second  story  was  devoted  to 
show  and  company — a  music  room,  a  Gothic  room,  an  Eliza- 
bethan room,  a  Moorish  room,  and  a  spare  bed-room,  all  commu- 
nicating and  to  be  thrown  open  for  society  together.  The  bed- 
rooms for  the  family  were  on  the  third  floor,  at  a  painful  and  la- 
borious height.  V.  Plans. 

As  the  house  progressed,  Mr.  Parish  appears  to  have  taken  less 
and  less  interest  in  it,  and  when  Mr.  Young  would  speak  to  him 
about  details  of  taste  and  finish,  he  would  exhibit  his  petulance, 
saying :  "  That's  my  wife's  job ;  go  to  her.    I  don't  want  any 
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1947.  bother,"  or, "  That's  my  wife's  house."  These  remarks,  which  were 
merely  petulant,  are  construed  by  Mr^.  Parish  as  evidence  of  tes- 
tamentary intention  in  her  favor — as  if  Mr.  Parish,  who  had  con- 
cealed the  contents  of  his  will  from  all  the  world,  intended  to  re- 
veal to  his  carpenter  the  devise  of  a  coming  codicil !        ii.  238. 

Again  Mr.  Parish  received  a  terrible  warning  of  hereditary  dis- 
ease ;  he  was  threatened  with  blindness.  The  nerves  of  the  eye, 
proceeding- from  the  brain,  were  afiected.  The  left  eye  had  been 
blind,  or  entirely  useless,  for  some  time,  and  the  other  now  became 
partially  blind.  Operations  were  performed  on  the  left  without 
success ;  the  other  improved,  so  that  he  was  able  to  read  with 
proper  glasses  of  great  convexity.  He  was  confined  to  the  house 
at  one  period  for  four  weeks,  at  another  for  six  weeks ;  and  in 
each  case  was  kept  for  two  or  three  weeks  in  a  room  shaded  from 
the  light.  i.  263,  623,  664,  665,  667. 

« 

1848.  In  January,  Sarah,  his  niece,  the  daughter  of  Daniel,  was  mar- 
ried to  Mr.  Dillon. 

The  two  brothers  agreed,  in  this  year,  to  divide  their  joint  prop- 
erty ;  but  so  intimate  was  the  connection  between  them,  that  this 
division  was  made  only  on  the  books — ^mortgages  and  other  assets 
that  stood  in  their  joint  name,  remained  so ;  and  stocks  and  other 
assets,  that  were  payable  to  bearer,  were  continued  in  the  same  cus- 
tody and  possession.  The  tin  box  of  Henry,  and  that  of  H.  ^  D. 
Parish,  contained  these  securities  indiscriminately  ;  both  deposited 
in  the  Phoenix  Bank,  and  brought  to  the  office  from  day  to  day. 
The  key  was  kept  by  Mr.  Folsom  in  the  drawer  of  his  own  desk, 
and  he,  in  the  absence  of  the  brothers,  would  open  the  boxes  and 
collect  interest  and  dividends,  and  transact  any  other  business  of 
the  day.  i.  229,  234,  246,  247,  327,  846. 

In  one  of  these  boxes  was  the  will  of  Henry  Parish,  properly 
sealed  and  endoi'sed ;  he  was  therefore  reminded  of  its  existence 
almost  daily,  whenever  he  opened  it  for  purposes  of  business. 

i.  310. 

The  division  of  the  assets  did  not  dissolve  the  firm  of  H.  &  D. 
Parish  ;  on  the  contrary,  it  continued,  and  Mr.  Kernochan  "  never 
knew  the  time  "  that  the  name  of  the  firm  was  not  in  use  in  some 
business  venture  or  other.  i.  247. 
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1M8.  He  made  a  present  of  $450  to  his  namesake,  Henry  Parish 
Folsom.  iii.  T75. 

And  another  present  of  sovereigns,  $245  50,  to  his  niece 
Mrs.  Kingsford,  the  daughter  of  Daniel,  on  her  embarking  for 
England.  lb. 

He  aided  Jacob,  the  son  of  his  brother  James,  by  a  loan  or 
gifb  of  $4,000  to  go  into  business.  i.  333. 

In  May  or  Jnne  he  left  his  old  and  comfortable  residence  in 
Barclay  street — where  he  had  lived  for  eighteen  years,  side  by  side 
with  his  brother  and  his  nieces  and  nephews,  several  of  whom  had 
then  grown  up  to  maturity  under  his  eye — and  removed  to  his 
grand  mansion  in  Union  Square,  where  it  was  doubtful  when  his 
brother  would  be  able  to  follow  him.  His  bedroom  was  now  to 
be  at  a  great  height,  on  the  third  story,  unsuitable  for  his  declining 
years,  and  the  whole  establishment  was  not  only  at  variance  with 
his  confirmed  habits,  but  could  give  him  no  enjoyment,  owing,  with 
other  causes,  to  his  sight  being  seriously  impaired.  i.  669. 

His  house  in  Barclay  street^  which  he  had  not  succeeded  in 
selling,  was  occupied  until  May,  1849,  by  H.  &  W.  Delafield  as 
their  bachelor  winter-quarters.  iii.  55. 

1849.  In  the  first  week  in  January,  Mrs.  Parish  threw  open  her  house 
to  the  beau-monde  of  New  York — to  the  admiration  of  some,  no 
doubty  but  surely  to  the  envy  of  her  rivals  in  the  same  line.  Her 
pride  and  love  of  ostentation  received  a  new  development,  but  un- 
fortunately her  love  of  wealth  was  more  and  more  stimulated  as 
she  saw  that,  without  Wealth,  her  pretensions  would  be  esteemed  of 
small  account  by  the  commercial  aristocracy  around  her.    i.  669. 

The  daily  life  of  Mr.  Parish  at  Union  Square  was  much  the 
same  as  in  Barclay  street,  only  his  absences  from  home  were  more 
and  more  constant — all  day  down  town  at  his  office ;  after  dinner 
to  the  Club,  where  he  remained  until  one  or  two  o'clock.  He  would 
there  be  engaged  in  playing  cards,  or  looking  with  great  interest 
at  the  game  of  others.  His  eyesight  was  so  much  impaired  that 
his  man-servant  would  frequently  take  him  to  the  Club ;  and  a 
friend  would  accompany  him  to  his  home,  which  he  entered  by  a 
latch-key.  The  house  was  shut  up  and  the  lights  put  out  regularly 
at  ten  o'clock.     A  lamp  and  matches  were  lefl  upon  the  hall  table 


24 

1849.  for  his  use,  and  with  their  aid  he  groped  his  way  through  the  soli- 
tary house  to  his  bedroom  on  the  third  story.  i.  236,  553. 

March  30. 

He  sold  his  Barclay  street  house  to  Mr.  St.  John  for  $12,500 ; 
and  upon  leaving  the  house  for  the  last  time,  he  wept — a  circum- 
stance quite  remarkable  in  a  man  so  undemonstrative.  It  would 
seem  as  if  he  felt  that  the  shades  of  night  were  drawing  around 
him,  and  that  the  joys  of  life  had  passed  or  were  passing  away. 

ii.  634,  641, 

He  also  sold  his  Chambers  street  house,  occupied  by  Mrs.  Payne, 
an  aged  aunt  of  his  wife,  and  his  beneficiary — price  t5,000.  This 
lady  then  removed  to  his  new  house,  near  his  own,  on  Broadway. 

Both  those  houses,  valued  at  the  date  of  his  will  at  $23,000 
and  sold  for  $17,500,  were  given  by  his  will  to  his  wife ;  but  he 
had,  in  1846,  improved  the  four  vacant  lots  in  New  Orleans,  also 
devised  to  her,  to  the  extent  of  $21,500 ;  and  had  increased  to  a 
large  amount  the  household  furniture,  paintings,  statuary,  and  sil- 
ver of  his  own  house,  also  bequeathed  to  her.  i.  596,  613. 

Again  the  hand  of  affliction  is  laid  heavily  on  his  brother 
James,  in  the  death  of  his  fourth  and  only  daughter,  another 
legatee  of  $10,000  under  his  will.  i.  593. 

Money  being  very  abundant,  he  borrowed  upon  his  notes,  in- 
dorsed as  usual  by  Mr.  Kemochan,  and  payable  on  demand,  at 
five  per  cent.,  $50,000  from  the  Phoenix  Bank,  and  $40,000  from 
•  the  Bank  of  New  York.    These  moneys  were  devoted  to  the  pur- 
chase of  commercial  paper  at  higher  rates.  i.  231,  311. 

July  1. 

According  to  his  established  custom,  his  semi-annual  balance- 
sheet  was  made  up  to  this  date  by  Mr.  Folsom, footing  $1,030,993  06 
Deducting  his  expense  account,        .     $42,256  56 
«  his  note  in  Phamix  Bank,       60,000  00 

«         his  note  in  Bank  of  New  York,  40,000  00 


$132,256  56 

Leaving  the  value  of  his  estate,  ....  898,736  43 
Value  of  his  estate  at  the  date  of  his  will,  1842,  .  732,879  00 
Increase  of  his  estate  from  1842  to  1849,  only       .     165,857  43 

i.  608. 
iii.  30. 
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1849.  This  small  increase  in  seven  years  may  be  accounted  for  by 
the  fact  that  his  large  expenditures  for  furniture,  paintings,  statu- 
ary, silver,  6ic.y  were  not  included — also  that  he  had  made  large 
gifts  to  Daniel,  James,  and  others — and  also  that  in  this  balance- 
sheet,  as  in  that  of  1842,  he  adopted  a  singular  plan  of  under-valu- 
ation — as,  for  instance,  he  values  the  Union  Square  property  at 
only  $60,000,  when  it  had  cost  $112,000,  and  was  worth  $120,000 ; 
the  Wall  street  property  at  $76,000,  worth  $90,000 ;  and  two 
stores  in  Pine  and  Pearl  streets,  devised  to  Mrs.  Parish,  he  re- 
duced $12,500  below  his  under- valuation  of  1842.  So  with  his 
stocks,  he  put  them  down  at  cost,  when  many  of  them  were  worth 
15  to  25  per  cent,  above  cost.  i.  304,  223. 

The  balance-sheet  makes  no  mention  or  estimate  of  expected 
balances  from  any  of  his  old  firms,  showing  that  at  that  date  those 
firms  were  so  nearly  wound  up,  that  his  outstanding  interests  in 
them  were  deemed  of  small  account. 

If  he  had  died  at  this  date,  what  would  have  been  the  effect  of 
his  will  upon  Airs.  Parish  1  She  would  have  received  all  that  was 
given  to  her  by  the  will  {ante,  11),  valued  at  its  date  at  $331,000, 
except  the  houses  in  Barclay  and  Chambers  streets,  valued  at 
$23,000 ;  and  she  would  have  received  more  than  was  given  her 
by  the  will,  by  $21,000  invested  in  the  vacant  property  in  New 
Orleans,  and  also  the  large  increase  of  household  furniture,  paint- 
ings, statuary,  and  silver  given  to  her  by  the  will.  These  expendi- 
tures more  than  cover  the  loss  of  the  two  dwelling-houses,  and  would 
even  absorb  the  reduced  valuation  of  $12,500,  which,  by  this  bal- 
ance-sheet)  he  applied  to  the  two  stores  in  New  York  devised  to  her. 

If  he  had  then  died,  what  would  have  been  the  effect  upon 
Mrs.  Parish  as  regards  income  ? 

54  Pine  St.,  $750  per  quarter,  .        ,        iii.  465,  $3,000 

i  160  Pearl  st.,        .        .        .    i.  228  ;  iii.  431,  1,400 

New  Orleans  stores,  $1,395  per  garter,  iii.  483,  5,580 

Interest  on  Trust  Fund  of  $200,000, .        .        .  14,000 


Total  annual  income,    $23,980 

In  addition  to  her  pew  in  Grace  Church,  and  the  household  furni- 
ture, paintings,  statuary,  silver,  &c. 

The  expenses  of  Mr.  Parish  at  any  time  during  his  life  never 
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1849.  amounted  to  $10,000  a  year ;  her  income,  at  that  rate,  would 
therefore  have  been  $13,980  a  year  in  excess  of  her  expenditure. 

iii.  755. 

If  Mr.  Parish  had  then  died,  what  would  have  been  the  effect 
of  his  will  upon  his  two  brothers  Daniel  and  James,  the  residu- 
ary legatees  ? 


Value  of  his  estate  as  stated  above, . 
Deduct  devises  and  bequests : 

To  Mrs.  Parish,  54  Pine  st.,    . 

i  160  Pearl  st., 
Pew, 

New  Orleans, 
Trust  Fund,   . 
Furniture,  dec,  $19,850 

To  Henry  Parish,  jr. : 

i  162  Pearl  St.,      . 

4  172        " 
To  Henry  P.  Kernocban : 

i  124  <Se  126  Water  st.. 
To  Henry  P.  Conrey, 
To  two  sisters,         .        .        •        . 
To  five  executors,    •        •        .        • 
To  twenty-one  l^tees,  $10,000  each. 
To  Mrs.  Payne,       .... 


$898,736 


$25,000 

12,500 

1,000 

61,500 

200,000 


Value  of  Devises  and  Bequests, 

Total  residuary  to  the  two  brothers. 
Add  five  lapsed  legacies  of  $10,000  each, 


$12,500 
10,000 

18,000 

5,000 

40,000 

50,000 

210,000 

5,000 


Total  residuary, 
or  $149,118  to  each  brother. 


$650,500 

$248,286 
50,000 

$298,236 


In  this  residuary  amount  of  $298,236  is  included  the  Union 
Square  and  Wall  street  properties,  purchased  after  the  will. 

So  that,  on  the  1st  of  July,  1849,  if  Mr.  Parish  had  then  died, 
his  wife  would  have  received  a  larger  amount  in  value  of  his  prop- 
erty than  given  by  will  at  its  date,  with  an  income  of  $23,980  a 
year,  and  each  of  his  brothers  would  have  received  $149,118. 


Mr.  Parish  had  been  informed  by  Mr.  Havens,  in  1 844  {aiiie^  18), 


27 

1849.  of  the  legal  effect  of  the  l^acies  lapsea  by  death,  and  well  knew 
that  all  the  accumulations  he  was  daily  making  to  his  estate,  over 
and  above  the  bequests  of  his  will,  were  for  the  benefit  of  his 
bjothers,  his  residuary  legatees.  A  second  attack  of  apoplexy,  and 
the  threatening  state  of  his  eyes,  which  kept  him  secluded  for  more 
than  two  months  in  a  shaded  room,  were  additional  warnings  to 
make  at  once  any  change  of  his  will,  if  he  desired  it ;  whilst  the 
sight  of  his  will  in  his  tin  box  was  a  reminder,  day  by  day,  that 
his  will  of  1842  was  living  and  unrevoked.  Mr.  Parish  needed 
none  of  these  admonitions  to  spur  his  diligence.  He  was  prompt, 
business-like,  and  practical  at  all  times ;  and  there  is  no  evidence 
that  he  was  subject  to  procrastination  at  any  time,  or  on  any  sub- 
ject ;  on  the  contrary,  that  fault  or  vice  was  in  distinct  opposition 
both  to  his  habits  and  his  character.  i.  309. 

Had  any  facts  occurred,  since  the  date  of  his  will,  which,  by  any 
reasonable  probability,  would  have  induced  a  desire  to  alter  his 
will  to  the  prejudice  of  his  brothers  f  None.  On  the  contrary, 
the  severe  losses  of  Daniel,  for  which  he  had  manifested  such  warm 
and  substantial  sympathy,  and  the  increase  of  his  family  by  the 
marriage  of  his  children,  had  quickened  his  affection  and  deepened 
the  original  motives  for  w^hich,  as  stated  to  Mr.  Havens,  he  wished 
to  make  a  substantial  provision  in  his  favor.  As  to  his  brother 
James,  who,  year  by  year,  had  been  meeting  afflictions  more  and 
more  crushing,  could  Henry  Parish  have  contemplated,  for  a  mo- 
ment, the  idea  of  taking  any  thing  away  from  his  brother  in  the 
midst  of  his  afflictions  ?  Could  the  man  whose  sensibilities  were 
such  that  he  could  weep  at  leaving  his  old  house,  have  been  insen- 
sible to  the  conditiot)  of  his  brother  ?  On  the  contrary,  is  it  not 
more  consistent  with  his  character  to  suppose  that  when,  year  by 
year,  the  news  of  his  afflictions  came  to  him,  he  was  happy  to 
know  that  he  was  laying  by,  in  his  daily  accumulations,  substan- 
tial tokens  of  his  sympathy  and  affection  ? 

The  fact  is — and  such  is  the  tenor  of  the  evidence — Henry 
Parish,  like  most  men,  as  he  declined  in  life,  and  saw  the  illusions 
of  the  world  fading  away  with  his  experience,  clung  more  and 
more  to  his  own  family  and  blood — that  family  to  whom,  by  na- 
ture and  circumstances,  he  had  always  stood  at  the  head,  in  loco 
parentis^  loving  and  beloved. 

Had,  then,  any  facts  occurred,  since  the  date  of  his  will,  to  in- 
duce a  desire  to  increase  the  amount  given  by  it  to  his  wife  ?     He 
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1849.  had  given  her  $331,000,  yielding  an  income  of  $23,980  a  year ; 
and  although  he  had  sold  two  small  pieces  of  property  bequeathed 
to  her,  he  had  more  than  replaced  them  by  other  improvements 
and  expenditures  for  her  benefit.  He  had  given  her  family  (95,000 
in  separate  legacies,  none  of  which,  but  one  of  $10,000,  had  lapsed 
by  death.  Why  should  he  give  any  more  ?  Who  could  suppose 
that  any  more  would  be  wanted  1 

The  property  on  Union  Square  and  Broadway,  composed  of 
three  parts,  he  had  improved,  not  for  a  permanent  but  a  temporary 
homestead,  and  as  an  ordinary  investment  for  future  profit,  when 
the  rapid  progress  of  the  city  would  justify  the  union  of  the  three  into 
one  large  establishment.  Why  give  it  to  his  wife,  in  addition  to  his 
other  large  benefactions?  The  Barclay  street  house  was  valued  at 
only  $18,000  and  sold  for  $12,500.  The  Union  Square  property, 
however,  had  cost  $1 12,000,  and  was  worth  more.  As  a  residence  he 
disliked  it,  as  well  he  might,  as  unsuitable  for  persons  in  the  decline 
of  life,  and  he  took  no  pleasure  in  thinking  of  it  for  such  a  purpose. 

His  relations  to  his  wife  appear  to  have  grown  weaker  and 
weaker — her  society  had  become  less  and  less  necessary,  or,  per- 
haps, agreeable  to  him.  lie  had  realized  the  social  truth,  that  the 
test  of  marriage  is  found  in  tJie  last,  and  not  in  the  early  years  of 
the  union.  He  is  at  home  no  more  than  is  necessary  for  his  meals 
and  his  sleep — he  prefers  his  office  and  the  Club.  By  this  time 
of  the  marriage — now  twenty  years  old — reserve  had  probably- 
been  laid  aside,  and  the  real  traits  of  her  character,  of  which  the 
evidence  is  painfully  full,  had  become  manifest.  Could  he  have 
failed  to  witness  and  to  feel  them  1  No  instance  of  affection  is 
proved — even  Dr.  Delafield,  speaking  of  the  marriage,  says  : 
"  There  was  nothing  remarkable  in  it " — not  a  letter,  or  a  note, 
or  a  line  from  him  to  her  is  produced  in  evidence.  i.  642. 

Conjecture,  however,  is  useless.  He  made  no  alteration  of  his 
will,  and,  soon  after  his  calls  on  Mr.  Havens  in  1844,  determined  to 
make  none— awe?  thus,  for  seven  years,  skotoed  hissatisfactionwitkit. 


19th  July,  1849— His  Apoplexy  and  Paralysis. 

On  this  day,  Mr.  Parish,  while  transacting  business  in  a  bro- 
ker's office  in  Wall  street,  was  struck  with  his  third  and  fatal  at- 
tack of  apoplexy.  He  fell  prostrate  upon  the  floor  unconscious, 
was  carried  to  his  house  on  Union  Square,  to  his  bedroom  on  the 
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1849.  third  story.  He  was  immediately  attended  by  Dr.  Delafield  and 
iiis  partner,  Dr.  Markoe,  and  by  Dr.  Johnston  as  consulting  phy- 
sician. Purgatives  and  cupping  to  the  temples  and  head  were 
applied.  i.  624,  627,  685,  731. 

By  this  blow,  which  rendered  him  unconscious,  his  mind,  of 
course,  was  buried.  The  question  is,  what  degree  of  resurrection 
did  it  afterward  attain  1 

He  soon  began  to  exhibit  confused  consciousness,  and  was  found 
to  be  paralyzed  on  the  i^ight  side ;  his  life  was  in  danger.    Jb, 

ii.  681. 

The  disease  proceeded  from  the  brain,  and  the  extent  of  the 
disease  can  be  measured  by  its  effects — he  was  speechlessj  and,  in 
colloquial  language,  had  lost  his  mind:  in  other  words,  all  that 
made  Henry  Parish  what  he  had  been,  beyond  his  physical  exist- 
ence, died  on  that  day.  lb. 

i.  632,  739,  742. 

ii.  681,  687,  719. 
July  20. 

If  Mrs.  Parish  had  previously  known  the  contents  of  his  will,  it 

is  clear  that  she  had  not  been  able  to  induce  a  codicil  to  it  giving 
her  the  Union  Square  property.  His  secrecy  in  regard  to  the  con- 
tents of  his  will,  and  her  slight  acquaintance  with  his  affairs,  render 
it  probable  that  she  knew  nothing  of  its  contents.  Seeing  that  he 
might  die  at  any  moment,  and  anxious  about  the  condition  in  which 
his  death  would  place  her,  it  is  probable  she  searched  among  his 
papers  and  found  his  duplicate  will,  because  the  duplicate  was  in 
V  her  possession  immediately  after  the  attack.  She  then  made  the 
discovery,  that  if  that  was  his  loAt  will,  and  he  had  made  no  codi- 
cil to  it,  Daniel  and  James  Parish  would  stand  between  her  and 
the  property  she  coveted — the  property  on  Union  Square. 

Two  courses  were  then  open  before  her  :  one,  friendly  and  be- 
coming— the  other,  hostile  and  dangerous.  She  might  send  for  the 
brothers,  state  to  them  the  effect  of  her  husbaud^s  will  upon  her  and 
upon  them  {ante^  26),  and  her  desire  that  she  should  have  the  dwell- 
ing and  conservatory  for  her  residence  for  life,  James,  a  farmer, 
would  not  have  taken  it  for  a  gift,  Daniel,  a  domestic  man,  would 
like  it  even  less  than  Henry — and  no  one  can  reasonably  doubt 
that  both  would  have  acquiesced  cheerfully  in  her  request.  But 
her  Evil  Genius — the  passions  she  had  nurtured  in  her  fashionable 
life*— would  brook  no  such  condescension.    She  would  take  the 
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1M9*  iohole  property  by  force,  and  accept  no  part  of  it  by  favor.  She 
will  accomplish  her  object  now — ^but  the  same  Evil  Genius  will 
lead  her  on,  step  by  step,  by  sure  and  easy  descents,  into  larger  and 
yet  larger  invasions  of  her  husband's  Will,  until  the  mere  extent 
of  her  grasp  will  provoke  an  opposition,  which  otherwise  would 
have  slept,  and  thereby  defeat  all  her  expected  acquisitions. 

On  the  very  next  day  afler  the  attack,  Mrs.  Parish  orders  Quin^ 
the  waiter,  not  to  admit  Daniel  Parish  or  any  of  his  sons,  or  his 
son-in-law,  Mr.  Dillon.  No  mention  was  made  of  James,  who  never 
came  to  the  city,  being  nearly  blind  at  home.  i.  550. 

i.  248,  249. 

They  called  frequently,  and,  being  refused,  supposed  it  was  all 
right,  a  necessary  precaution  for  the  benefit  of  the  patient    lb. 

But  Henry  Delafield  saw  him  every  day,  and  Richard  Dela- 
field  on  the  third  day.  iii.  11. 

ii.  606. 
August  1. 

Dr.  Delafield,  considering  Mr.  Parish  no  longer  to  be  in  any 
immediate  or  serious  danger  of  death,  left  town  upon  his  usual 
vacation  of  a  fortnight.  i.  624,  685. 

Mr.  Kemochan  had  previously  called  with  Mr.  Sherman,  but 
saw  him  for  the  first  time  about  the  1st  of  August.         i.  229. 

August  2. 

Mrs.  Parish  opens  a  bank  account  in  her  own  name  with  the 
Phoenix  Bank ;  first  deposit,  $2,195,  obtained  from  Mr.  Folsom 
or  Mr.  Kemochan,  who  proceed,  as  usual,  in  the  collection  of  Mr. 
Parish's  revenues,  applying  them  to  the  reduction  of  his  two  notes 
at  the  bank  {ante^  24).  i.  311,  375. 

iii.  167, 190. 

August  12. 

William  or  Henry  Delafield  (twins,  so  alike  that  neither  could 
well  be  told  from  the  other)  called  at  the  office  of  Mr.  Parish,  and 
told  Mr.  Folsom  that  "  Mrs.  Parish  wished  him  to  send  up  Mr. 
Parish's  trunk  to  the  house,  as  he  wanted  it." 

Mr.  Folsom  replied  that "  Mr.  Parish's  will  and  all  the  evidences 
of  his  property  are  in  that  trunk,  and  I  don't  know  that  1  ought  to 
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1849.  give  it  up.''  Finally  he  said,  that  if  Mr.  Delafield  would  give  a 
written  order  for  it,  he  could  have  it ;  which  he  declined  to  do. 
Mr.  Folsom's  suspicions  began  to  rise.  i.  312. 

Mrs.  Parish  wanted  this  trunk  to  see  whether  it  contained  a 
last  mil,  subsequent  to  the  duplicate,  then  in  her  possession,  or  any 
codicil  to  it.  It  might  be,  that  a  codicil  had  been  made  by  Mr. 
Parish,  giving  her  the  Union  Square  property  in  fee  or  for  life — 
or  he  might  have  made  a  new  will  since  the  date  of  the  duplicate. 
Mr.  Parish  had  lost  his  mind,  and  she  could  not  get  the  informa- 
tion from  him.  Her  brothers,  aa  yet^  were  slow  to  enter  into  her 
designs.    Thus  ended  her  Jirat  attempt  to  get  the  Will. 

August  14. 

Mrs.  Parish  wrote  a  letter— quite  remarkable — to  the  sisters  at 
Newburg.  She  had  then  determined  upon  her  policy — ^to  assert 
the  intelligence  of  Mr.  Parish,  and  to  claim  to  be  ^e  interpreter 
of  the  speechless  man,  specially  inspired. 

She  says :  ^  To  those  always  with  him,  his  mind  is  clear,  and 
I  can  generally  understand  him ;  but  to  you,  or  to  any  one  not  ac- 
customed to  him  since  this  awful  dispensation,  perhaps  it  might 
be  thought  it  was  my  mind  at  fault — so  difficult  is  it  to  compre- 
hend his  language-*at  first,  of  course,  just  as  unintelligible  to  me ; 
but  now,  thank  God,  /  seem  inspired  with  understanding,  and 
really  do  comprehend  him ! " 

She  closes  her  letter  with  the  intimation  that  these  sisters,  nor 
Mr.  Sherman,  can  yet  see  Mr.  Parish ;  but  that  "  when  Mr.  Sher- 
man comes  next  to  town,  she  will  see  Atm."  iii.  542. 

August  15. 

Dr.  Delafield  returned  to  town.  i.  625. 

Mr.  Parish  was  slowly  improving  in  strength,  and  began  to 
give  indications  or  movements  of  animal  life.  These  were  con- 
strued to  be  evidence  of  his  ''  anxiety  to  communicate  some- 
thing," but  what  they  were,  or  how  this  *'  anxiety  "  was  indicated, 
Dr.  Delafield  cannot  state. 

(This  was  the  first  step  toward  the  establishment  of  the  plan 
of  attributing  to  any  and  every  movement  of  Mr.  Parish  the  de- 
sire to  communicate  something  ;  and  tliat  something  was  always 
interpreted  or  found  to  be  just  what  Mrs.  Parish  wanted,) 


32 

1849.  As  Dr.  Delafield  could  not  understand  his  movenients,  what- 
ever  they  were,  he  "  tried  the  experiment  whether  he  could  write." 
(Why,  unless  he  knew  the  mind  was  impaired,  did  he  consider  it 
an  experiment  ?)  In  the  presence  of  Mrs.  Parish,  he  held  a  hock 
with  tiie  fly-leaf  open  before  Mr,  Parish,  lying  in  bed,  having 
very  little  strength,  and,  in  that  position,  with  a  lead-pencil  in  his 
left  hand,  he  made  certain  characters  on  the  paper. 

**  Upon  Mrs.  Parish  seeing  them,  she  somewhat  suddenly  ex- 
claimed, *  Wills/  with  a  good  deal  of  emotion,  as  if  it  were  an 
unexpected,  startling  thing  to  her,"  says  Dr.  Delafield  ;  whereas, 
his  Wills  were  the  very  thing  she  wanted,  and  had  been  endeav- 
oring to  get. 

Three  or  four  other  trials  were  then  made  on  separate  pieces 
of  paper.  The  charaters  were  all  of  about  the  same  size,  three- 
fourths  of  an  inch  to  an  inch  long. 

(Why  were  these  trials  made  after  the  first  trial  had  revealed 
what  Mr.  Parish  wanted  1) 

On  the  next  day  this  experiment  was  repeated  with  a  slate  and 
slate-pencil.  Two  trials  were  made,  and  he  made  characters  of 
the  same  appearance.  i.  651^  633,  654,  720-724. 

These  characters,  at  which  Mrs.  Parish  exclaimed  ^*  Wills," 
are  produced  upon  notice,  though  Dr.  Delafield  cannot  identity 
them.  They  are  wholly  unintelligible — ^nothing  but  mere  scrawls 
— ^none  but  a  person  "  inspired  "  could  construe  them  to  be 
"  Wills,"  or  any  other  word  whatever.  i,  722. 

iii.  329-701. 
August  18. 

Mrs.  Parish,  having  thus  ascertained  that  *^  his  anxiety  to  com- 
municate something  "  meant  that  he  wanted  his  will,  made  a  second 
attempt  to  obtain  it.  Having  failed  with  Mr.  Folsom,  she  thought, 
she  could  do  better  if  there  were  a  new  agent  appointed  for  the  charge 
and  custody  of  Mr.  Parish's  trunk.  She  told  Mr.  Kemochan  that 
he  wanted  him  to  take  his  power-of-attomey  and  act  for  him  until  he 
should  be  restored.  Mr.  Kemochan  asked  him,  and  he  nodded  his 
head.  Mr.  Kemochan  then  inquired  of  Dr.  Johnston  whether  Mr. 
Parish  had  mind  to  do  business  understandingly.  He  replied  that 
it  was  very  doubtful,  and  Dr.  Markoe  coincided.  Mr.  Kemochan 
then  declined  to  take  the  power,  and  gave  Mrs.  Parish  the  opinion 
of  Dr.  Johnston,  as  the  reason  of  his  refiisal.  i.  230. 
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1849.  -^^  some  time  about  this  date,  but  on  what  day  does  not  appear, 
Daniel  Parish,  having  hitherto  unsuspiciously  supposed  that  the  re- 
fusals of  admission  on  bis  frequent  calls  to  inquire  of  his  brother 
arose  from  the  medical  regimen,  and  having  now  become  aware 
that  the  brothers  of  his  wife  and  many  strangers  were  permitted 
to  see  him,  calls  at  the  house  in  Union  Square,  and  the  waiter, 
Quin,  comes  to  the  door. 

Quin,  having  that  morning  heard  the  doctor  say, "  Mr.  Parish 
was  very  low,  he  was  afraid  he  would  do  no  good,"  "  thought  he 
wouldn't  live,"  and  "  wanted  to  let  one  brother  see  the  other ;"  know- 
ing that  '*  Daniel  had  never  wished,  had  not  made  any  attempt  to 
come  in,"  he  told  him  (in  disobedience  to  his  instructions),  as  soon 
as  he  asked  him  how  his  brother  was,  that  he  should  '^  go  right  up 
and  see  his  brother  now ;  that  when  he  would  call  again  he  would 
not  see  him  alive."  He  showed  him  up  and  pointed  out  the  room. 
This  was  the  front  room,  used  as  a  sitting-room,  having  a  passage 
connecting  it  with  the  back  room,  being  his  bed-room.  Quin  goes 
down  stairs,  and  Daniel  Parish  enters  and  meets  Mrs.  Parish. 
She  objected  to  his  going  into  his  brother's  room,  upon  the  ground 
that  "  he  was  not  in  a  condition  to  be  seen."  He  pressed  by  her 
and  entered  the  room.  She  rang  the  bell,  and  when  Quin  came, 
she  asked  him,  "  how  Mr.  Parish  got  in  1 "  He  told  her  that  "  he 
opened  the  door,  asked  no  questions,  but  passed  right  on,  and  he 
did  not  like  to  stop  him."  She  sent  him  into  the  bed-room,  "  to 
see  what  Mr.  Daniel  Parish  was  doing."  He  saw  him  '*  having 
hold  of  his  brother  in  the  bed,  by  the  hand,"  and  then  went  down 
stairs,  going  through  Mrs.  Parish's  room.  In  10,  15,  or  20  min- 
utes, Mr.  Daniel  Parish  came  do^vn  and  went  away.  Mrs.  Parish 
told  Quin  ^*  to  be  particular  not  to  let  him  in  again ;"  she  felt 
angry  for  letting  him  up.  Thus  ended  the  first  visit  of  Daniel 
Parish.  i.  550,  551,  563,  565,  567. 

i.  44,  236. 

The  probability  is,  that  this  visit  occurred  before  the  first  cod- 
icil, though  the  appellants  aim  to  fix  a  severe  illness  in  October 
as  the  period,  by  way  of  justification.  Quin  says,  it  was  ^*  about 
a  month ;  between  a  month  and  five  weeks,"  after  the  attack  of 
19th  July.  Mr.  Keniochan  says  she  told  him  of  it  '^  in  the  sum- 
mer of  1840,  soon  after  the  attack ;  it  could  not  have  been  long 
afterward."  i.  236,  551. 

When  Daniel  left  his  brother's  room  and  came  into  the  front 
room,  Mrs.  Parish,  as  she  subsequently  told  Mr.  Lord,  requested 
3 
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1848.  him  ''  to  leave  the  house ;"  or,  as  she  told  Mr.  Kemochan,  stated 
to  him,  that  she  **  hoped  he  would  not  return  again/'and  that  she 
*'  would  not  permit  his  visits."  ^'  She  was  a  good  deal  excited 
when  talking  on  the  subject."  i.  G8,  293. 

Mrs.  Parish  thus  magnified  this  insignificant  incident  of  press- 
ing by  her  as  an  outrage  of  the  most  atrocious  character  on  the 
part  of  Daniel  Parish.  A  quarrel  with  him  was  one  of  the  neces- 
sities of  her  position.  She  must  have  some  justification,  however 
lame,  for  the  "  spoliation  "  upon  the  rights  of  the  brothers,  which 
she  was  about  to  attempt 

Mrs.  Parish  determines  to  make  another  attempt  to  obtain  the 
will  by  sending  an  order  for  the  trunk,  as  Mr.  Folsom  had  re- 
quested, and,  having  no  doubt  of  her  success,  takes  measures  at 
the  same  time  to  have  a  codicil  drawn,  if,  upon  examination,  it 
should  be  found  necessary.  She  told  Mr.  Kernochan  that  '^  she 
intended,  or  expected,  to  have  one  made,  and  had  spoken  to  Mr. 
Daniel  Lord  on  the  subject."  i.  230,  231. 

August  24. 

One  of  her  brothers,  or  other  messenger,  went  to  Connecticut 
to  request  Mr.  Daniel  Lord  to  come  to  the  city  to  draw  a  codicil 
to  the  will  of  Mr.  Parish ;  the  message,  says  Mr.  Lord,  was  "  ur- 
gent," and  implied  "  immediate  and  prompt  action." 

i.  2,  21,  22. 

Mr.  Lord  had  only  a  speaking  acquaintance  with  Mr.  Parish, 
had  never  been  inside  his  house,  but  was  the  counsel  for  the 
Messrs.  Delafield.  He  did,  however,  visit  Mr.  Daniel  Parish,  and 
says,  '*  I  valued  my  privilege  of  visiting  at  his  house,  as  among 
the  most  acceptable  of  any  that  I  had."  i.  13,  14,  36. 

August  25. 

At  1  p.  M.  Mr.  Lord  arrived  in  town  and  proceeded  to  the 
house  of  Mr.  Parish — was  informed  by  Dr.  Delafield  that  the  case 
of  Mr.  Parish  was  serious  and  critical — that  there  was  a  difliculty 
in  communicating  with  him,  and  that  his  condition  was  precarious 
— that  he  might  or  might  not  rally.  i.  16,  19,  20. 

Mr.  Lord  did  not  see  nor  ask  to  see  Mr.  Parish,  but  received  his 
instructions  from  one  of  the  Delafields  to  draw  a  codicil,  giving  to 
Mrs.  Parish  the  property  in  Union  Square  ayid  the  property  in  Wall 
street,  not  for  life,  but  both  in  fee  !  At  first,  she  wanted  only  the 
property  in  Union  Square — but  her  desires  have  grown,  and  the 
Wall  street  property  is  now  coveted.  The  latter  then  rented  for 
*1 1,000  per  annum.  19,  23,  223. 
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1849.  ^^'  ^T^^  ^Gi^t  away  to  draw  the  codicil,  and  returns  with  it 
on  a  second  visit,  according  to  appointment,  for  its  execution, 
when  he  sees  Mrs.  Parish ;  but  the  codicil  is  not  then  executed, 
for  reasons  not  recollected  by  Mr.  Lord,  but  which  will  soon  be 
made  obvious.  i.  16,  23,  24,  123. 

At  4  p.  M.  Mr.  Lord  leaves  town,  the  codicil  not  executed,  and 
writes  Mrs.  Parish  a  note,  giving  his  address  when  she  will  need 
him.  He  says :  ^'  I  send  the  codicil  which  you  wished  drawn.  I 
have  studied  to  make  it  brief,  that  it  may  spare  labor  in  ike  reading^ 
and  that  it  may  be  more  clearly  and  easily  understood.  The  pa- 
per is  perfectly  valid  in  form,  but  it  affects  so  large  an  amount  of 
property  that  it  needs  the  clearest  evidence  of  Mr.  Parishes  com* 
prehending  it  when  he  executes  it."  i.  133. 

The  codicil,  as  drawn  by  Mr.  Lord,  was  on  a  loose  sheet  of 
paper,  and  makes  no  reference  to  the  date  of  the  will  to  which  it 
was  to  be  annexed.  It  could,  therefore,  be  annexed  to  any  will  which 
might  be  found.  Another  will  might  be  found  in  the  trunk  subse- 
quent  in  date  to  that  of  which  Mrs.  Parish  had  the  duplicate. 

i.21. 

The  reason  why  the  codicil  was  not  then  executed  is  very  obvious. 
On  the  same  day,  before  Mr.  Lord  had  arrived,  Mrs.  Parish  had  sent 
her  brother  to  Mr.  Folsom  with  a  written  order  to  send  the  trunk 
to  the  house.  The  order  was  in  female  handwriting,  and  signed 
''  Henry  Parish,"  having  some  resemblance  to  his  signature. 

This  order  was  undoubtedly  a  forgery^  as  it  is  not  pretended 
that  Mr.  Parish  could  then  write,  and  tended  again  to  excite  the 
suspicions  of  Mr.  Folsom.  i.  312,  439. 

By  this  time  Mr.  Folsom  had  guessed  at  the  idea  that  Mrs. 
Parish  wanted  the  Union  Square  property.  He  knew  that  the 
will  of  1842  was  the  last  will,  the  envelope  never  having  been 
broken ;  and,  arguing  as  a  layman,  he  supposed  that  Mr.  Parish 
could  not  have  given  any  property  which  he  did  not  then  have, 
but  was  subsequently  purchased.  i.  313. 

Mr.  Folsom  determined  to  take  the  trunk  up  and  judge  for 
himself,  and  probably  arrived  there  between  the  first  and  second 
visits  of  Mr.  Lord  on  that  day. 

She  would  not  permit  him  to  see  Mr.  Parish  until  Dr.  Dela- 
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1849.  field  urged  It,  and  finally  only  on  condition  that  Mr.  Folsom  should 
ask  him  only  one  question :  whether  he  desired  to  give  the  iwo 
properties  to  her  1  She  took  him  in.  Mr.  Parish  was  sitting — his 
lefl  hand  was  so  feeble  that  he  could  not  raise  it.  Mr.  Folsom 
put  the  question  to  him,  and  received  both  a  nod  and  a  shake  of 
the  head.  Mrs.  Parish  also  put  similar  questions,  and  with  the 
same  result.  i.  313-316. 

Mr.  Folsom  concluded,  from  his  contradictory  motions,  that 
Mr.  Pnrish  had  lost  his  mind,  and  so  stated  to  Mrs.  Parish ;  yet 
Mrs.  Parish  urged  him  to  leave  (he  trunk  which  he  declined,  and 
carried  it  back  to  the  bank.  i.  316,  317,  439. 

August  27. 

Dr.  Johnston,  who  had  given  the  unfavorable  opinion  to  Mr. 
Kernochau,  was  relieved  from  further  attendance.  ii.  140. 

August  29. 

The  third  attempt  to  obtain  the  will  from  the  bank  having 

failed,  Mrs.  Parish,  in  fear  that  Mr.  Parish  might  die,  determined 

"     to  have  the  codicil  executed  without  it ;  Mr.  Lord  comes  to  the 

city,  and  with  his  son  D.  D.  Lord  and  Mr.  Holbrook  (unfriendly 

to  Daniel  Parish,  ante^  5)  attend  at  the  house  for  its  execution. 

They  went  to  his  bed-room  on  the  third  story,  preceded  by 
Mrs.  Parish,  and  there  saw  Mr.  Parish  for  the  first  time.  Mr. 
Lord  put  to  him  the  formal  questions,  and  received  a  nod  and  a 
sound,  both  or  one,  in  reply.  He  could  not  raise  his  arm  to  the 
table.  Mr,  Lord  raised  it  for  him.  He  could  not  make  a  mark, 
Mr,  Lord  directed  and  guided  his  left  handj  with  the  pen  in  it,  and 
made  the  mark  himself,  i.  3,  5,  28. 

Mrs.  Parish  had  no  knowledge  of  the  personal  estate  of  BIr. 
Parish.  His  purchase  in  Wall  street,  being  real  estate,  must  have 
been  known  generally.  This  codicil,  therefore,  was  intended  to 
take  all  the  property  he  then  had,  over  and  above  the  bequests  of 
his  will,  so  far  as  she  knew. 

September  1. 

His  physicians  commenced  this  day,  and  continued  daily  till  2d 
October,  to  apply  the  electro-galvanic  battery  to  Mr.  Parish,  to 
the  paralyzed  limbs,  perhaps  to  the  throat,  principally  to  the  right 
arm,  for  the  purpose  of  arousing  the  power  of  motion,     i.  732. 
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1849.  Sept  12. 

Mrs.  Parish,  anxious  about  the  validity  of  her  codicil,  makes  a 
fourth  attempt  to  obtain  the  will  from  the  bank.  Dr.  Markoe  being 
present,  Mr.  Parish  made  movements,  which  were  again  interpreted 
to  be  a  desire  to  communicate  something.  Mrs.  Parish  asked  if  he 
did  not  want  his  trunk  from  the  bank.  "  He  assented  most  vehe- 
mently," says  Dr.  Markoe.  He  and  Mrs.  Parish  started  in  the  car- 
riage for  the  bank,  and  on  the  way  stopped  for  Mr.  D.  D.  Lord. 
Mrs.  Parish  told  Mr.  Ogden,  the  cashier,  that "  Mr.  Parish  wanted 
his  trunk  to  see  about  his  iaxes^^^  and  he  gave  it  to  her.  They  re- 
turned, and  upon  the  trunk  being  brought  into  the  room  and  put 
upon  a  table  before  Mr.  Parish,  he  was  so  "  very  much  displeased  " 
that  Mr.  Lord  and  the  doctor  took  it  back  to  the  bank  immediately, 
unopened.  Why  he  was  displeased,  or  how  he  showed  his  dis- 
pleasure, he  cannot  state.  i.  317 ;  ii.  700,  710,  711. 

September  15. 

Dr.  Johnston  was  again  called  into  consultation,  and  made  one 
visit.  ii.  140. 

Routine  of  Religious  Ministrations. 

1\iQ  first  professional  gentleman  called  in  by  Mrs.  Parish  (afler 
the  physicians)  was  her  lawyer — having  obtained  her  codicil,  she 
now  calls  in  her  pastor — and  thenceforward,  to  the  death  of  Mr. 
Parish,  she  perseveres  in  a  system  of  religious  observances,  which 
it  is  not  pleasant  to  characterize — we  shall  simply  state  the  facts, 

September  17. 

Dr.  Taylor,  the  rector  of  Grace  Church,  was  now  sent  for.  He 
had  known  Mr.  Parish  for  22  years  as  a  regular  attendant  at  his 
church,  and  "  was  more  intimate  with  him  than  with  most  of  his 
parishioners,  frequently  dining  with  him  privately  and  with  large 
companies.^'  Saw  him  in  his  bed-room  sitting  in  an  arm-chair ; 
found  him  in  a  very  feeble  condition ;  addressed  him  some  religious 
conversation,  and  made  a  prayer.  Was  then  for  the  first  time  in- 
formed that  he  had  never  been  baptized.  Mrs.  Parish  introduced  the 
subject ;  asked  him  if  it  was  true,  and  he  nodded ;  asked  him  if  he 
wished  to  be  baptized,  and  he  nodded.  ''  Ilis  look  was  without  ex- 
pression," and  if  the  doctor  *•  had  judged  only  from  his  lack  of  ex- 
pression, he  would  have  supposed  him  to  be  in  a  state  of  fatuity;"*^ 
^  but  his  sensible  and  intelligent  reply  to  such  questions  as  were  pro- 
posed to  him "  (being  only  two  nods  and  no  sound  whatever) 
'^  would  dissipate  such  a  conclusion."  He  declined,  however,  at  that 
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1849.  time,  to  administer  baptism,  because,  he  says  *'  I  thought  it  better 
to  see  a  little  more  of  Mr.  Parish ;" — nevertheless,  he  thought  it 
"  very  probable  "  that  he  would  "  very  shortly  die."    i.  776, 777. 

Sept.  21. 

Dr.  Johnston  was  again  called  into  consultation,  and  made  one 
visit.    He  never  saw  Mr.  Parish  again.  40. 

Oct  1. 

His  left  arm,  and  hand,  and  leg,  and  left  side,  had  not  been 
affected  by  the  paralysis.  i.  714. 

His  right  arm  and  leg,  and  other  paralyzed  parts,  were  im- 
paired slightly  as  regards  sensation ;  very  considerably  as  regards 
circulation.  ii.  685. 

To  this  date,  his  right  leg  had  very  little  power.  He  began  to 
be  able  to  walk  about  his  room,  supported  by  his  nurse  or  man- 
servant, who,  with  his  own  foot,  would  drag  the  paralyzed  foot  and 
leg  of  Mr.  Parish  after  him.  Dr.  Delafield  "  had  ceased  to  enter- 
tain much  apprehension  of  death."  i.  626,  627. 

Oct.  3. 

Mr.  Parish  was  seized  with  a  new  and  different  attack  of  ill- 
ness, so  extraordinary  that  his  physicians  had  never  seen  a  simi- 
lar case.  It  appeared  that  his  lower  bowel  itself  had  become  gan- 
grenous and  mortified,  and  could  not  be  discharged.  Discharges 
finally  were  effected  slowly,  painfully,  and  by  degrees.  The  dis- 
ease continued  in  its  severity  to  the  16th  October,  and  the  danger 
to  life  vc&s  very  great.  By  the  end  of  October  it  had  nearly  dis- 
appeared ;  and  in  the  first  week  or  two  of  November,  small  quan- 
tities of  the  slough  were  discharged.  He  was  attended  by  Drs. 
Delafield  and  Markoe.  No  others  were  called  in  for  consultation 
or  advice.  i.  625,  628,  683. 

ii.  683. 

iii.  703. 
Oct.  4. 

Mr.  Folsom  called  to  see  Mr.  Parish.   Saw  Mrs.  Parish,  who 

asked  him  again  to  let  her  have  the  trunk.  He  wished  her  to  re- 
lieve him  from  responsibility,  and  take  it  out  of  his  hands  by  an 
order  of  court — by  the  appointment  of  a  committee.       i.  317. 

Oct.  11. 

Dr.  Taylor  called  ;  found  him  sitting  in  his  arm-chair  by  the 

side  of  his  bed ;  had  been  very  ill ;  was  very  feeble ;  addressed  him 
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1849.  religious  conversation,  and  alluded  to  his  baptism ;  no  response  came 
from  Mr.  Parish  except  a  nodding  of  the  head  ;  did  not  administer 
baptism,  because  ^^  he  was  so  very  feeble  that  I  deemed  it  inadvis- 
able to  produce  excitement  in  any  way."  "  I  thought  it  very  prob- 
able, that  he  would  very  shortly  die."  i.  776. 


^r.  Daniel  Parish  makes  a  second  visit,  and  invites  Mr.  Folsom 
to  go  with  him.  They  sent  up  their  names.  The  answer  was,  that 
Mr.  Parish  could  come  up.  lie  sent  up  word  that  he  wanted  Mr. 
Folsom  to  accompany  him.  The  reply  was,  that  Mr.  Folsom  could 
not  come  up.  Mr.  Daniel  Parish  went  up,  and  soon  after  came  down 
and  went  away  with  Mr.  Folsom.  Whether  ho  saw  his  brother,  or 
what  occurred  between  him  and  Mrs.  Parish,  there  is  no  evidence. 
-It  can  only  be  conjectured  what  occurred,  by  bearing  in  mind  the 
incidents  of  his  past  visit,  anie,  33.  i.  319,  380. 

In  the  latter  part  of  this  month,  Mr.  Parish  was  occasionally 
brought  down  stairs  into  the  library,  being  carried  up  and  down  in 
a  chair  used  for  that  purpose,  and  carried  by  Quin,  the  waiter,  and 
Fisher,  the  nurse.  i.  547. 

Nov.  1. 

The  brothers  of  Mrs.  Parish,  Henry  and  William,  take  up  their 
residence  permanently  at  his  house  at  her  request ;  and  thencefor- 
ward Henry  Delafield  always  sat  at  the  head  of  the  table.  Mr. 
Parish,  whenever  he  ate  at  the  table,  sat  on  the  side  of  it,  near 
Mrs.  Parish.  This  was  eminently  proper — Delafield  had  become 
the  master  of  the  house.  iii.  10,  12,  46. 

Nov.  2. 

Quin,  the  waiter,  leaves  the  service,  with  a  letter  of  recom- 
mendation from  Mrs.  Parish.  i.  568. 

Mrs.  Parish  writes  a  note  to  Mr.  Kemochan,  requesting  him  to 
deposit  t5,000  or  $6,000  to  her  account  in  the  Phoenix  Bank.  Ho 
handed  the  note  to  Mr.  Daniel  Parish,  who  said  he  had  nothing  to 
do  with  it.  lie  handed  it  to  Mr.  Folsom,  who  collected  the  reve- 
nues of  Mr.  Parish.  Mr.  Folsom,  knowing  the  annual  expenses 
never  amounted  to  $10,000,  and  having,  on  the  1st  August,  depos- 
ited to  her  credit  $2,195,  refused  to  deposit  now  any  more  than 
$2,500,  which  he  did,  writing  the  reply  to  her  note. 

i.  374,  428. 
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1849.  November  3. 

Dr.  Taylor  was  called  to  baptize  Mr.  Parish ;  "  found  him 
seated  in  an  arm-chair  in  his  bed-room,  with  his  head  hanging 
down  ;  his  expiession  indicated  a  lack  of  intelligence.'*  At  first 
the  doctor  "  had  doubts  of  his  intelligence ;  but  finally,  after  put- 
ting him  some  questions,  to  which  he  replied  by  bowing  his 
head,  thought  it  advisable  to  proceed  with  the  service,"  though 
with  some  misgivings  as  to  his  intelligence.  Mrs.  Parish  was  his 
sponsor.  i.  747,  757,  773. 

Says  the  Book  of  Common  Prayer,  "  When  any  such  persons 
as  are  of  riper  years  are  to  be  baptized,  timely  notice  shall  be  given 
to  the  minister,  so  that  due  care  may  be  taken  for  their  examina- 
tion, whether  they  be  sufficiently  instructed  in  the  principles  of 
the  Christian  religion,  and  that  they  may  be  exhorted  to  prepare 
themselves,  "with  prayer  and  fasting,  for  the  receivng  of  this  Holy 
Sacrament."  Ministration  of  Baptism, 

His  EpUeptio  Oonvulsioiis. 

In  this  month,  if  not  earlier,  another  frightful  disease  was  mani- 
fested in  Mr.  Parish.  Epilepsy  was  added  to  apoplexy  and  paraly 
sis,  and  never  left  him  through  life.  All  these  proceeding  from  th( 
braiUf  showed  the  sure,  fatal,  and  hopeless  progress  in  the  deteri- 
oration of  that  organ,  the  seat  of  the  mind  and  of  thought. 

i.  709,  711. 
ii.  728. 

Premonitory  symptoms  of  these  attacks  were  observed  in  his 
condition  being  very  irritable  and  uncomfortable,  so  much  so  that 
Mrs.  Parish  could  generally  predict  them  several  days. 

i.  654,711. 
ii.  497. 

An  attack  would  come  on  with  a  sudden  scream,  a  gurgling 
sound,  and  prostration  on  the  floor,  a  twitching  of  the  limbs  and 
body  all  together,  during  which,  to  prevent  his  biting  his  tongue,  his 
nurse  would  put  a  little  stick  between  his  teeth.  The  body  would 
then  be  in  complete  contraction,  and  very  rigid  ;  his  eyes  would 
be  closed,  his  face  black,  and  froth  would  work  out  of  his  mouth  ; 
and  he  would  lie  in  that  condition  insensible.  The  convulsion 
proper  would  pass  in  a  few  minutes ;  the  convulsive  actions  con- 
sequent upon  it  would  last  some  hours.  i.  512,  710. 

ii.  497. 

These  attacks,  from  their  commencement  to  about  January, 
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1849t  1851,  were  one  every  eight  or  ten  daySj  gradually  one  every  three 
weeks,  and  then  again  one  every  month.  i.  709. 

In  this  month  Drs.  Delafield  and  Markoe  commenced  a  second 
series  of  experiments  to  see  if  he  could  write^  or  be  taught  to  write^ 
and  continued  them  in  December.  None  were  attempted  after  the 
end  of  the  year.  From  six  to  twelve  trials  were  made  every  day, 
at  successive  visits.  Dr.  Markoe,  however,  says  that  they  were 
made  only  on  three  or  four  days,  when  they  ceased.        i.  7^. 

ii.  698. 

Slat«  and  paper  were  used ;  the  pencil  was  put  into  his  hand, 
and  the  slate  or  book  was  held  or  fixed  upon  the  table  before  him. 
A  copy  of  his  name  was  placed  before  him,  and  the  object  of  doing 
so,  Dr.  Delafield  says,  *'  may  have  been  some  suspicion  "  **  that  he 
had  forgotten  how  his  name  was  written  or  spelt."  Twice  he  wrote 
"  H.  Par,"  or  "  Henry  Par,"  and  then  stopped — ^he  could  get  no 
further ;  and  **  finally  he  would  not  try  any  more,"  though  urged 
and  entreated  to  do  so.  i.  654,  724r-730. 

ii.  697, 724-727. 
i.  775. 

Dr.  Delafield  gave  up  the  experiment,  because,  he  says,  ^  I 
began  to  despair  of  success,"  and  never  undertook  to  renew  the 
experiment  during  the  entire  succeeding  six  years  of  Mr.  Parish's 
life."  i.  730. 

Mrs.  Parish  renewed  the  experiment  with  the  slate,  afYer  the 
doctor  had  given  it  up.  She  wrote  his  name  on  the  slatCy  and, 
afler  being  persuaded  a  little  while,  he  tried  to  copy  it,  but  wrote 
nothing  distinct.  i.  515,  516. 

The  slate  and  paper  having  failed,  a  blackboard  was  ordered  and 
brought  to  the  house  for  the  same  purpose.  Mrs.  Parish  wrote  his 
name  on  the  board  with  chalk  in  letters  an  inch  and  a  half  long ; 
then  coaxed  him  to  try  and  write ;  he  was  very  unwilling  to  start, 
but  did  try  several  times,  never  succeeding,     i.  514,  515,  730. 

ii.  698, 726. 
iii.  114. 

The  blackboard  having  failed,  one  other  resource  or  experiment 
was  open,  and  it  was  attempted.  JBloek  letters,  being  seperate  let- 
ters of  the  alphabet,  used  to  teach  children  to  spell  by  putting  the 
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1849.  several  letters  together,  were  bought  by  Henry  Delafield,  given  to 
Mrs.  Parish,  and  placed  before  him  ;  it  being  conjectured  by  Hen- 
ry Delaficld  that  "  Mr.  Parish  might  be  made  to  explain  himself 
by  means  of  them."  No  evidence  was  elicited  as  to  this  experi- 
ment, by  whom,  or  when,  or  under  what  circumstances,  or  to  what 
special  results  it  was  made.  Mrs.  Parish  simply  stated  that  ^'  he 
would  not  try  them,"  or  that  *^  he  pushed  them  off  the  table." 

iii.  118-124. 
ii.  727. 
i.  237,  730,  731. 

Fac-simile  of  these  block  letters.  •     iii.  140. 

One  and  only  one  other  resource  remained.  Mr.  Kemochan 
suggested  to  Mrs.  Parish  "  his  taking  a  Dictionary  and  referring  to 
the  words,  his  looking  up  the  words  and  pointing  to  them  to  con- 
struct phrases  and  sentences,  by  which  it  would  be  known  certain- 
ly what  he  wanted  to  communicate ;"  so  pointing  to  even  a  sin- 
gle word  in  the  Dictionary,  as  "  will,"  or  "  codicil,"  or  "  trunk," 
or  ^  tin  box,"  would  indicate  unmistakably  that  he  wanted  any  of 
them  if  he  did  want  them. 

Mrs.  Parish  said,  in  substance,  that  he  would  not  take  the 
trouble.  236,  237,  267. 

In  this  month,  Mr.  Parish  was  occasionally  driven  out  in  the 
carriage.  ii.  742. 

Nov.  13. 

Mr.  Folsom,  having  heard  that  Mrs.  Parish  had  on  the  12th 
September  taken  the  trunk  from  the  bank  {antCy  37),  and  finding 
that  neither  Mrs.  Parish  nor  Mr.  Sherman  would  take  legal  proceed- 
ings to  relieve  him  from  his  responsibility,  as  he  had  urged  them  to 
do  {ante^  38),  and  finding  the  uniform  reluctance  of  Mr.  Daniel 
Parish  to  have  any  thing  to  do  with  it,  consulted  Mr.  Griffin,  the 
counsel  of  Mr.  Parish,  and,  with  his  advice,  went  to  the  Phoenix 
Bank,  made  an  inventory  of  the  contents  of  the  trunk,  with  the  aid 
of  the  cashier  and  president  of  the  bank,  and  took  out  the  will,  put 
it  in  an  envelope,  wrote  upon  it  "  Deposited  by  George  W.  Folsom 
in  the  Fulton  Bank,  13th  November,  1849,"  sealed  it,  and  delivered 
it  to  the  cashier  of  that  bank,  as  a  deposit  for  safe  keeping.  No  one 
knew  of  this  deposit  except  the  cashier,  Mr.  Folsom,  and  Mr.  Grif- 
fin, i.  319,  324,  354,  367,  371,  374,  387,  401,  441. 


43 

1849  Deceml)er. 

After  the  "  outrage"  of  Mr.  Daniel  Parish  in  "  pressing  by  "  Mrs. 
Parish  {antey  33),  Mr.  Lord  is  informed  of  it  by  her  or  her  brother. 
He  is  also  informed  of  another  "  outrage,"  perpetrated  by  Mr.  Sher- 
man, in  taking  a  physician  to  see  Mr.  Parish,  and  thence  afterward 
denied  permission  to  see  him.  It  is  consistent  with  his  well-known 
character  as  an  ardent  advocate,  to  suppose  that  Mr.  Lord  uncon- 
sciously allowed  his  feelings  to  become  interested  and  enlisted,  per- 
haps a  partisan,  on  behalf  of  his  client,  Mrs.  Parish. 

i.  44,  45,  319. 

December  17. 

Mr.  Lord,  having  heard  from  the  brothers  Delafield  that  Mr. 
Parish's  condition  had  improved,  suggested  to  them  a  re-execution 
of  the  codicil  of  29th  August.  He  says  it  had  always  been  his 
intention,  if  possible,  *'  to  have  it  again  submitted  to  Mr.  Parish." 
Why  ?  Because,  he  says,  that  although  he  "  was  satisfied  with  it 
himself  J  it  might  not  be  to  other 8.^^  Does  not  this  act  show  the* 
consciousness  of  Mr.  Lord  that  Mr.  Parish  was  not,  in  August,  in 
a  condition  to  make  a  codicil  ?  They,  or  Mrs.  Parish,  fixed  upon 
the  time  for  its  re-execution.  i.  33,  34. 

Mr.  Lord  met  Mr.  and  Mrs.  Parish  and  Mr.  Holbrook  in  the 
library  on  the  basement  floor.  Put  the  formal  questions  to  Mr, 
Parish,  who  answered,  "Yes,"  "unmistakably,  but  not  so  distinctly 
but  that  his  speech  seemed  to  be  obstructed."  The  pen  being  in 
the  hand  of  Mr.  Parish,  Mr,  Lord  placed  the  pen^  the  front  of  the 
pen,  where  the  mark  was  made,  and  assisted  and  directed  his  hand 
in  making  both  the  marks  of  the  cross.  In  what  respect  was  this 
re-execution  better  than  the  first  ?  Ante,  36  ;  i.  42. 

After  this  re-execution,  Mr.  Parish  made  "  a  continued  repeat- 
ing ai'ticulation  of  the  same  sound,"  which  Mr.  Lord  could  neither 
"  imitate  nor  describe."  In  other  words,  Mr.  Parish  began  to 
mumble,  as  do  all  who  have  lost  their  mind,  and  this  mumbling 
was  considered,  as  usual,  to  be  an  indication  that  "  he  wanted  to 
communicate  something."  Mrs.  Parish  knew  what  "  he  wanted 
to  communicate,"  which  was  precisely  what  she  wanted  to  com- 
municate. She  said  that  he  wanted  to  make  an  alteration  of  his 
willy  to  impair  the  gifts  to  his  brothers^  children,  adverse  to  them 
and  to  their  disadvantage.  Mr.  Parish  nodded  or  said  "  Yes," 
Mr.  Lord  does  not  recollect  which,  and,  therefore,  does  not  recol- 
lect either.     He  infers  that  he  did  one  or  the  other. 

Mr.  Lord  said  "  that  he  wished  it  might  not  then  be  done — 
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1849.  tliat  it  would  fatigue  and  disturb  Mr,  Parish — that  it  would  re- 
quire a  good  deal  of  deliberation,  and  that  he  would  oome  and  do 
it  at  some  other  time." 

Mr.  Parish  made  no  sound  or  gesture,  but,  by  his  countenance, 
"  acquiesced,  with  an  expression  of  pain  or  regret !  "  Thus  Mr. 
Parish  was  deprived  by  Mr.  Lord  of  the  pleasure  of  disinheriting 
his  nieces  and  nephews  !  i.  42,  43,  58,  GO. 

This  desire  to  revoke  his  gifts  to  his  brothers'  children,  was  put 
upon  the  ground  of  the  "  outrages  "  of  Mr.  Daniel  Parish  and  of 
Mr.  Sherman  to  Mrs,  Parish.  But  his  poor  brother  James  and  his 
children  had  done  nothing,  and  Mr.  Sherman's  child  had  no  legacy 
to  revoke.  All  the  children,  therefore,  were  to  suffer  by  the  act 
of  Daniel.  Why,  then,  not  revoke  the  residuary  to  Daniel  ? 
Simply  because  Mre.  Parish  supposed  that,  by  the  codicil,  she  had 
taken  all  the  residuary,  and  there  was  none  left  (antCy  36). 

If  the  purpose  of  revocation  had  not  been  stayed  by  the  prn- 
denee  of  her  counsel,  the  effect  of  it  would  have  been  simply  to 
increase  the  residuary  to  the  brothers  !  To  avoid  this  result,  Mrs. 
Parish  must  then  have  intended  to  have  taken  the  revoked  lega- 
cies to  herself  by  the  same  act  of  revocation. 

Thus  the  avarice  of  Mrs.  Parish  is  growing  deeper  and  deep- 
er— she  thinks  she  has  taken  the  residuary  of  the  brothers  to  her- 
self— she  now  covets  the  ten-thousand-doliar  legacies  to  their 
children  {ante,  12). 

December  25. 

Fisher,  the  nurse,  leaves  the  house  in  a  quarrel,  and  was  suc- 
ceeded by  Geoi^e  S.  Simmons,  who  had  been  an  attendant  on 
patients  at  the  Bloomingdale  Lunatic  Asylum.  ii.  769. 

ill.  191. 
i.  505. 

Mrs.  Parish,  yet  anxious  about  the  validity  of  her  codicil, 
makes  n  fifth  attempt  to  get  the  will  from  the  bank.  Mrs.  Parish 
drove  to  the  bank  on  two  several  visits.  She  took  Mr.  Parish 
with  her.  She  had  so  recently  entirely  satisfied  Mr.  Lord  of  his  in- 
telligence, why  should  she  not  be  equally  successful  with  the  cashier? 

On  the  first  visit,  Mr.  Ogden,  the  cashier,  is  sent  for  to  the  car- 
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1849.  riage.  The  details  of  this  interview  he  does  not  recollect,  except 
that  the  object  and  the  result  were  the  same  as  those  of  the  second 
visit. 

On  the  second  visit,  Mrs.  Parish  came  into  the  bank  with  Mr. 
Parish.  He  talked  with  difficulty,  supported  by  a  crutch  in  the 
left  hand,  and  by  a  man  on  the  right.  They  came  to  the  cashier's 
desk,  about  115  feet  distant  from  the  entrance  on  the  street.  Mra. 
Parish  said,  "  Mr.  Parish  appears  to  want  something  from  you  or 
the  bank.  I  have  brought  him  down  to  see  if  you  can  understand 
what  it  is."'  "I  endeavored  by  various  questions  to  ascertain 
what  it  was  he  wished,  but  could  not  by  any  means  understand 
him.  He  made  no  answer  but  unmeaning  motions.  I  think  Mrs. 
Parish  then  suggested  that  he  wished  kis  trunk.  I  asked  him  that 
question  direct.  My  impression  is,  he  made  first  an  affirmative 
motion  of  the  head,  and  then  a  negative  motion  to  the  same  ques- 
tion," one  following  the  other.  To  similar  questions  he  made 
some  unmeaning  motion  which  we  could  not  understand — ^an 
affirmative  and  negative  motion  of  the  head,  and  a  motion  of  the 
hand,  "  a  sort  of  waving  motion  of  the  hand,  which  I  cannot  de- 
scribe or  imitate — a  sort  of  waving,  doubtful  motion."  **  These 
motions  were  decidedly  unmeaning  motions  in  the  view  of  any 
one."  "  I  could  not  satisfy  myself  whether  he  was  of  sane  mind, 
or  knew  what  he  wanted  or  not."  1  said  in  his  presence,  "  Mrs. 
Parish,  I  cannot  understand  him."  They  went  away,  Mr,  Parish 
exhibiting  no  emotion,  either  at  the  assertion  of  Mr.  Ogden  or  his 
refusal  to  give  him  his  own  property  !  i.  437-440. 

There  was  one  fact  connected  with  this  interview  which  de- 
monstrates that  Mr.  Parish  had  lost  his  mind  entirely.  The  vault 
in  which  his  trunk  or  box  was  kept  "  was  on  the  side  of  the  bank 
opposite  to  the  cashier's  desk  "-— **  it  was  in  full  sight  of  myself, 
Mr.  and  Mi*s.  Parish,  at  the  time  of  the  interview,  about  25  feet 
from  my  dosk.  Mr.  Parish  was  a  director  of  the  bank  for  more 
than  20  years.  Previous  to  the  attack,  he  knew  the  location  of 
the  vault,  and  was  in  the  habit  of  going  there  to  take  the  trunk — 
or,  sending  a  clerk  to  get  it,  would  see  where  it  was  taken  from." 
If  Mr.  Parish  had  his  mind,  he  could  have  walked  to  the  vault 
and  pointed  to  the  trunk ;  yet  he  neither  did  nor  attempted  any 
thing  or  the  kind.  i.  44 1 .  442. 

Plan  of  the  Bank. 

ill.  742. 
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1849.  Afler  this,  and  prior  to  the  5th  of  January,  1850,  Mrs.  Parish 
persevered  in  her  determined  purpose,  and  at  last  succeeded  in 
obtaining  the  trunk  ;  but  on  what  day  or  from  whom,  or  by  what 
influences,  there  is  no  evidence.  She  had  the  trunk  at  the  house, 
opened  it  by  some  key  which  she  must  have  obtained  for  the  pur- 
pose, and  found  that  the  will  was  not  there  ! 

She  had  also  taken  the  truuk  or  tin  box  of  H.  dc  D.  Parish, 
containing  securities  which  had  become,  on  the  division  of  their  es- 
tate by  the  brothers  on  the  books,  the  separate  properties  of  Daniel 
Parish  {ante,  22).  i.  327. 

Mr.  Lord  is  consulted  by  Mrs.  Parish  or  the  Delafields  upon 
the  absence  of  the  will,  and  was  informed  that  Daniel  Parish  had 
committed  another  outrage^  and  '^  had  obtained  the  will  of  Henry 
Parish,  or  had  procured  it  to  be  done."  i.  10,  18,  44,  45. 

Mrs.  Parish  also  speaks  to  Mr.  Kemochan  on  the  subject. 
She  told  him  that  the  will  had  been  taken  from  the  box,  and  that 
Daniel  Parish  had  taken  it.  Mr.  Kernochan  had  never  heard  of 
it  before.  "  The  first  time  afterward  when  I  saw  Mr.  Folsom, 
who  had  charge  of  the  tin  box  and  had  the  key  of  it,  I  asked  him 
about  it.  He  told  me  he  had  taken  the  will  out  of  it,  and  placed 
it  at  the  Fulton  Bank.  When  I  next  saw  Mrs.  Parish,  she  ex- 
pressed a  very  anxious  wish  to  get  the  will.  I  told  her  I  would  use 
what  influence  I  possessed  to  have  it  produced."  She  said  that 
Daniel  Parish  had  taken  the  will,  from  the  box,  I  told  her  I  did 
not  believe  he  had  any  agency  in  the  matter."  232. 

1850. 

January    . 

Mr.  and  Mrs.  Parish,  with  her  brother,  make  their  first  ap- 
pearance at  the  ofllice.  They  came  in  a  carriage,  and  sent  up  for 
Mr.  Kemochan,  who  was  not  there,  and  Mr.  Folsom  went  down. 
She  said  Mr.  Parish  wanted  a  bill  from  the  office.  Mr.  Parish 
made  motions  he  could  not  understand.  Finally  Mrs.  Parish  said 
he  wanted  his  will.  He  asked  him,  and  saw  a  negative  motion 
of  the  head.  Asked  again,  and  saw  an  affirmative  motion.  Mrs. 
Parish  told  him  to  bring  it  up  to  the  house.  Mr.  Folsom  said 
he  would  consult  his  legal  adviser.  i.  320. 

Mr.  Folsom  consulted  Mr.  Griffin,  and  then  asked  the  advice 
of  Mr.  Kemochan,  and,  upon  the  advice  of  both,  determined  to 
give  up  the  will.    The  advice  of  Mr.  Griflin  was  probably  based 
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1850.  upon  this  consideration — ^he  alone,  of  all  the  parties,  knew  the  con- 
tents of  the  will,  "Which  had  been  drawn  in  his  office  by  his  partner. 
He  saw,  therefore,  that  it  was  the  interest  of  Mrs.  Parish  to  preserve, 
and  not  to  destroy  it.   No  harm,  then,  could  result  from  its  delivery. 

i.  320,  389. 

January  7. 

Mr.  Folsom,  and,  at  his  request,  Mr.  Kernochan,  went  to  the 
house  of  Mr.  Parish  for  that  purpose ;  the  will  had  then  been 
taken  from  the  Fulton  Bank,  and  the  envelope  and  seal  were  unbro- 
ken. Met  Mr.  and  Mrs.  Parish  and  her  brother ;  tried  repeatedly 
to  ascertain  if  Mr.  Parish  wanted  to  have  the  will ;  he  sometimes 
nodded,  and  sometimes  shook  his  head ;  and  Mr.  Kernochan  says, 
^  I  was  to  the  last  uncertain  what  his  desire  was,  and  I  remain  still 
in  ignorance  as  to  that  to  this  day.  I  don't  know  whether  he 
wanted  it  or  not."  The  will,  nevertheless,  was  left.  Before  going 
away,  Mr.  Folsom  said  to  Mrs.  Parish,  "  You  say  he  is  of  sound 
mind ;  if  that  be  so,  you  see  he  can  use  his  left  hand  freely ;  if 
you  should  put  block  letters  before  him,  he  would  certainly  be 
able  to  make  himself  understood,"  not  knowing  that  the  experi- 
ment had  been  tried  by  Mrs.  Parish  herself,  and  failed  {ante,  41). 
She  indignantly  replied,  ^  What  impudence,  to  propose  any  such 
thing ! "  i.  232,  284,  320-322,  390,  393. 

At  the  same  interview,  Mr.  Folsom  asked  him  if  he  had  made 
any  alteration  in  his  will  ?  He  made  a  negative  movement  of  the 
head,  although  he  had  executed  and  re-executed  a  codicil.  This 
shows  that  he  could  not  understand  so  simple  a  question,  and  that 
the  nods  and  shakes  of  his  head  were  unmeaning,    i.  233,  325. 

Mr.  Parish  also  made  many  motions  which  Mr.  Kernochan  and 
Mr.  Folsom  could  not  understand.  After  leaving  the  room,  it  oc- 
curred to  Mr.  Kernochan  that  possibly  he  might  want  his  balance- 
sheet  made  out,  as  usual,  1st  January.  Went  back  with  this  sug- 
gestion, and  Mr.  Parish  nodded.  i.  301,  322. 

January  8. 

Mr.  and  Mrs.  Parish,  and  her  brother,  came  to  the  office,  and 
for  the  first  time  he  is  brought  into  the  office.  Mr.  Folsom,  Mr. 
Kernochan,  and  Mr.  Daniel  Parish  were  there.  Mr.  Folsom  hands 
him  the  balance-sheet  he  has  prepared,  and  takes  down  the  books 
and  shows  him  and  Mrs.  Parish  the  entries.  Some  words  ensue  be- 
tween Mr.  Folsom  and  Mrs.  Parish,  when  Mr.  Parish  struck  her  upon 
the  shoulder,  and  they  went  away.  i.  822,  394-396,  286. 
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18S0.  At  that  interview^  Daniel  came  forward^  and  shook  hands  with 
his  brother,  saying,  "  How  do  you  do,  Henry  1 "  This  was  the 
second  time  Daniel  had  seen  his  brother  since  his  attack. 

i.  508,  287,  245. 

The  object  of  this  visit  into  the  office  on  the  part  of  Mrs.  Par- 
ish, was  probably  to  obtain  the  balance-sheet  which  had  been  prom- 
ised the  previous  day,  and,  having  now  got  his  will  and  his  trunk 
to  obtain  his  books.    The  latter  was  not  then  accomplished. 

January. 

For  that  object  she  takes  Mr.  Parish  on  a  second  and  IcLst  visit 
to  the  office.     Mr.  Parish  again  sees  his  brother  Daniel. 

i.  508,  407. 

If  Mr.  Parish  had  his  mind  and  his  liberty ^  no  mode  of  pass- 
ing his  dreary  hours  can  be  imagined  more  agreeable  to  him,  than 
to  spend  his  mornings  at  the  office,  according  to  the  fixed  habits  of 
his  life,  surrounded  by  his  books  and  his  friends ;  yet  he  was  never 
inside  the  office  but  twice,  and  then  brought  there  by  his  wife  for 
special  purposes,  and  for  a  short  time.  Mrs.  Parish's  counsel,  on 
the  trial,  sought  to  account  for  this,  by  the  fact  that,  in  the  suc- 
ceeding May^  the  office  was  removed  up  stairs.  The  stairs,  how- 
ever, were  only  19  in  number,  and  12  feet  6  inches  in  height ; 
whereas  the  ascent  to  his  bed-room  was  45  steps,  and  in  height  45 
feet  10  inches.  i.  407. 

iii.  726. 
Plans  of  House. 

Mrs.  Parish  informs  Mr.  Kemochan  that  she  had  compared  the 
will  which  Mr.Folsom  had  delivered  under  envelope,  with  thedupli- 
cate  one  she  had  before,  and  found  them  to  be  both  alike.  Eureka ! 
{antCy  29).  She  must  have  broken  the  seal  put  on  it  in  1842,  and 
which  to  this  day  had  been  sacredly  preserved.  i.  233. 

Thus  one  of  the  main  objects  in  the  long  pursuit  of  the  trunk 
or  box  had  been  attained.  She  found  that  no  other  will  had  been 
made  except  that  of  1842 ;  and  that  no  codicil  had  been  made  to 
it.  The  codicil  of  29th  August,  as  it  referred  to  no  will  of  any 
special  date,  could  now  be  added  to  this.  Ante^  35. 

January. 

Mrs.  Parish  sent  to  Wyman  &  Derby,  old  tailors  of  Mr.  Parish 
in  Broadway,  for  pantaloons  and  coat.     The  foreman  went  up  to  the 
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I860,  house  and  measured  him  for  the  pantaloons ;  they  had  his  old 
measure  for  the  coat.  Mrs.  Parish  gave  the  directions  as  to  the 
style.  The  samples  were  shown — "  he  would  nod  his  head,  and 
then  in  a  minute  after,  when  I  thought  1  had  got  the  answer,  he 
would  shake  his  head,  with  a  peculiar  noise ;"  neither  the  foreman 
nor  Mrs.  Parish  could  understand  which  he  selected,  or  whether 
he  chose  any  ;  the  trial  was  made  three  or  four  times.  She  told 
him  they  would  call  at  the  store  and  let  him  know.  They  came 
to  the  store  ;  the  foreman  got  into  the  carriage ;  these  and  other 
samples,  5,  6,  and  8,  were  again  shown ;  again,  in  every  trial,  he 
would  nod,  and  then  shake  his  head  ;  he  had  also  a  peculiar  sound 
or  noise,  and  an  irritable  motion  of  the  hand.  At  last  Mrs.  Par- 
ish made  the  selection  herself,  and  ordered  the  coat  off  that. 

Mrs.  Parish  discontinued  the  old  tailors  of  Mr.  Parish,  and  took 
him  over  to  Brooks',  corner  of  Catharine  and  Cherry  streets,  dur- 
ing the  rest  of  his  life.     iii.  576,  198,  227,  249,  266,  290,  308. 

February  5. 

Mrs.  Parish,  having  the  will,  the  securities,  and  the  balance-sheet, 
now  made  her^r^^  attempt  to  collect  his  revenues,  and  supersede 
Mr.  Folsom,  who,  with  the  aid  of  Mr.  Kernochan,  was  keeping  up 
the  collections,  and  paying  them  upon  the  outstanding  demand  notes, 
on  which  Mr.  K.  was  endorser.  She  called  with  Mr.  Parish  at  the 
Manhattan  Gas  Company  to  receive  a  dividend ;  the  cashier  went  out 
to  the  carriage  with  the  receipt  book.  Mr.  Parish  had  the  pen  in 
his  hand,  but  could  not  use  his  hand ;  could  not  sign  his  name.  The 
cashier  refused  to  pay  the  dividend,  and  it  was  subsequently  paid  to 
Mr.  Kernochan  upon  the  responsibility  of  his  receipt,     i.  545. 

February. 

Dr.  Taylor  was  sent  for  to  administer  the  Sacrament  to  him. 
Found  Mr.  and  Mrs.  Parish  in  the  library,  the  elements  all  prepared 
on  the  table.  Mr.  Parish  refused  to  proceed ;  could  not  understand 
his  reason  why  ;  put  a  great  many  questions  to  him,  as  guesses ;  to 
all  he  said :  "  No,  no,"  making  "  his  usual  gesticulation,"  "  with  con- 
tinued efforts  to  speak,"  and  "  the  tears  streaming  from  his  eyes." 
Finally,  was  compelled  to  leave  him,  and  postpone  the  administra- 
tion. At  this  date,  Mr.  Parish's  face  was  "  as  it  ever  had  been," 
and,  in  his  bodily  health  and  strength,  he  appeared  as  comfortable 

as  a  paralytic  could  be. This  scene  of  manifest  imbecility  does 

not  in  the  least  disturb  the  amiable  credulity  of  Dr.  Taylor.  He 
accounted  for  it  by  supposing  that  Mr.  Parish  felt  his  heart  "  un- 
fitted for  the  Sacrament  for  the  moment ! "  i.  748,  772. 
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1860.  Feb.  25. 

Mr.  Parish  being  taken  down  with  a  convulsion  more  severe 
than  usual.  Dr.  Delafield  was  sent  for,  and  found  his  condition  so 
alarming,  and  felt  his  recovery  so  nearly  hopeless,  that  the  Dr. 
despatched  a  messenger  immediately  for  his  brother  Daniel.  He 
came,  and,  by  the  humanity  of  Dr.  Delafield,  saw  his  brother  for 
the  fourth  time.  i.  655,  712 

iii.  704. 

i.  519. 
March  30. 

Dr.  Taylor  was  sent  for  to  administer  communion  to  Mr.  Par- 
ish, in  which  Mrs.  Parish  and  an  old  servant,  Mary  Ann  Green, 
united.  He  had  not  seen  him  since  the  scene  in  February.  The 
reception  by  Mr.  Parish  appeared  to  Dr.  Taylor  to  be  entirely 
regular.  He  says  Mr.  Parish  read  the  service,  and  stood  and  knelt 
at  the  proper  places ;  but  subsequently,  however,  it  appeared  that 
Mrs,  Parish  held  the  book  before  Mr.  Parish^  and  turned  over  the 
leaves  ;  and  that  it  was  utterly  impossible  for  Mr.  Parish  to  kneel, 
having  only  one  leg,  and  could  not  stand  without  assistance.  Dr. 
Taylor  was  so  much  engaged  in  the  sacred  duties  of  his  office^  that 
his  observation  of  his  communicants  was  thus  defective. 

But  afler  the  administration,  an  extraordinary  scene  occurs. 

The  service  lasted  three-quarters  of  an  hour ;  the  Dr.  remained 
fifteen  to  twenty  minutes  afterward.  Mr.  Parish  looked  at  Mrs. 
Parish,  holding  out  his  hand.  She  said :  *'  You  wish  to  give  the 
Dr.  something  ? ''  "  Yah,  yah,"  nodding  his  head.  "  Very  well, 
when  he  is  going  away,  we  will  do  so."  Upon  rising  to  go,  Mr. 
Parish  held  out  his  hand  for  the  money.  She  took  out  of  her  bag 
tl5  in  three  gold  pieces,  and  gave  them  to  him."  He  evinced 
strong  displeasure  both  by  his  look  and  contemptuous  mode  of 
expression,  frowning,  and  saying,  ^'  Yah,  yah,  yah,"  shaking  his 
hand  at  her,  scolding  in  his  way,  and  refusing  to  hand  him  the 
money.  She  smiled,  and  said,  "  Give  it  to  the  Doctor."  He 
threw  the  money  back  to  her ;  it  fell  on  the  floor.  She  picked  it 
up  and  handed  it  to  the  Doctor,  who  then  left. 

'*  Q.  Could  any  person  of  common  intelligence,  lihere  present, 
have  failed  to  understand  that  Mr.  Parish  wished  at  that  time  to 
give  you  a  larger  sum  of  money  f " 

"  A.  1  think  they  could  not." 

"  Q,  From  what  then  and  there  occurred,  under  your  observa- 
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18S0.  tioD,  have  you  any  doubt  or  do  you  believe  that  Mrs.  Parish  so 
understood  it  1 " 

'^  A,  I  have  no  doubt  that  she  did  understand  it/' 

"  Q.  Did  Mrs.  Parish  then  and  there,  in  any  way,  state  or 
make  apparent  any  reason  for  not  conaplying  with  his  wishes  in 
this  respect  1 " 

«  A.  She  did  not.'' 


All  this  scene  occurred  within  fifteen  or  twenty  minutes  after 
both  Mr.  and  Mrs.  Parish  had  received  the  Sacrament 

A  few  days  after,  Mr.  Delafield  called  on  Dr.  Taylor  for  Mrs. 
Parish,  told  him  that  ^  Mr.  Parish  liad  given  her  no  rest  until  he 
had  succeeded  in  making  her  imderstand  that  he  wished  to  con- 
tribute more  largely  to  the  communion  fund — ^that  Mr.  Parish 
had  himself  selected  the  pieces  and  fixed  upon  the  amount,"  being 
(200,  which  he  then  handed  to  the  Dr. 

Dr.  Taylor  thinks  this  was  in  April,  1851.  It  was  on  the 
fifti  communion.    Her  check-book  shows  the  draft  of  the  money. 

i.  752,  m,  772. 
iu.  193. 
Argument  of  Mr.  O'CJonor,  p.  693. 

Several  facts,  very  pertinent  to  the  case,  are  to  be  found  in 
this  narration  of  Dr.  Taylor : 

1.  She  interpreted  Mr.  Parish's  first  motions  to  mean,  as  usual, 
just  what  she  wished  they  should  mean — to  give  money  to  the  Dr., 
a  voluntary  offering  on  his  part  to  the  communion  fund  of  the 
church ;  but  in  putting  him  off  till  the  Dr.  should  be  going  away, 
she  forgot  to  conceal  the  fact  that  she  was  treating  him  as  a  child. 


2.  He  was  not  allowed  to  have  the  money  himself — she  had  it- 
consistent  with  the  testimony  of  all  his  nurses,  that,  during  the  entire 
six  years,  he  never  had  a  cent  of  money  in  his  pocket,    ii.  496. 

3.  His  violent  conduct  showed  that  he  was  no  longer  himself y 
and,  occurring  so  shortly  after  he  had  received  the  Communion, 
showed  also  that  he  had  not  the  slightest  conception  of  that  Holy 
Sacrament 
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1850.  4.  Dr.  Taylor,  believing  with  entire  credulity,  as  a  gentleman 
and  a  pastor,  the  assertions  of  Mrs,  Parish  that  Mr.  Parish  had 
his  understanding — only  he  could  not  speak — ^believed  that  his 
violent  conduct  on  this  occasion  was  highly  intelligent,  and  nrienvt 
to  express,  like  many  other  witnesses,  just  what  he  himself  felL 
He  was  indignant  at  the  parsimony  of  Mrs.  Parish,  and  believed 
poor  Mr.  Parish  was  equally  so. 

5.  She  knew  that  the  conduct,  as  usual,  meant  nothing ;  but 
seeing  that  the  Dr.  thought  otherwise,  sent  him  the  next  day  (200, 
with  a  story  in  explanation  which  Dr.  Taylor  "  had  no  doubt " 
was  untrue. 

6.  Mrs.  Parish  could  do  these  things  within  twenty-four  hours 
after  she  had  received  the  Communion. 

7.  Mr.  and  Mrs.  Parish  have  both  received  the  Communion, 
yet  she,  and,  according  to  her  statement,  her  husband  also,  are  in 
a  state  of  violent  hostility  against  his  brother  Daniel  and  the  chil- 
dren of  both  Daniel  and  James  (ante^  43,  44).  Mr.  Parish  also 
has  received  the  Communion,  without  ever  having  been  confirmed. 

Dr.  Taylor,  being  asked  why  the  Bishop  was  not  called  in  to 
administer  confirmation,  answered : 

"  It  is  enough  for  the  purposes  of  this  issue,  that  I  did  not 
deem  it  necessary  or  best  to  call  in  any  Bishop  on  that  occasion.^' 

Says  the  Book  of  Common  Prayer :  "  It  is  expedient  that  every 
person  thus  baptized  should  be  confirmed  by  the  Bishop,  so  soon 
after  his  baptism  as  conveniently  may  be,  so  that  he  may  be  admit- 
ted to  the  Holy  Communion  ;  and  there  shall  be  none  admitted  to 
the  Holy  Communion  until  such  time  as  he  be  confirmed,  or  be 
ready  and  desirous  to  be  confirmed ;  and  if,  among  those  who  come 
to  be  partakers  of  the  Holy  Communion,  the  minister  shall  know 
any  betwixt  whom  he  perceiveth  malice  and  hatred  to  reign,  he  shall 
not  suffer  them  to  be  partakers  of  the  Lord's  Table  until  he  know 
them  to  be  reconciled." — Confirmation — Communion, 

April  2. 

One  of  the  tin  boxes,  taken  by  Mrs.  Parish  from  the  bank  to 
the  house,  contained,  in  addition  to  the  individual  properties  of 
Henry  and  Daniel,  the  securities  of  others — the  executors  of  Jacob 
Parish,  Parish  &  Co.,  and  Norris,  Stoddard  &  Co.  in  liquidation. 
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18S0.  Of  these  were  bonds  of  the  State  of  Alabama,  and  that  State  haying 
offered  new  bonds  in  renewal,  Mr.  Daniel  Parish  was  obliged  to  send 
up  for  his  own  bonds  and  for  those  in  which  he  was,  in  part,  in- 
terested.  At  the  same  time,  he  was  obliged  to  ask  for  15  Tennes> 
see  bonds  and  5  other  Alabama  bonds,  his  own  properly,  in  the 
same  tin  box.  All  the  bonds  were  payable  to  bearer,  and  had 
been  divided,  in  1848,  between  the  parties,  according  to  their  in- 
terests, on  the  books  {ante^  22).  i.  409,  410. 

AprU  10. 

They  were  not  sent,  and  Mr.  Daniel  Parish  was  obliged  to  ask 
the  interposition  of  Mr.  Kemochan  as  a  messenger  or  medium  to 
obtain  them.  Mrs.  Parish  came  to  the  office  in  a  carriage  with 
the  bonds,  and  sent  up  for  Mr.  Kemochan.  Mrs.  Parish  doubt- 
ing whether  any  of  the  bonds  belonged  to  Daniel  Parish,  Mr. 
Kemochan  was  obliged  to  go  up  and  bring  down  the  books,  show- 
ing the  division  among  the  partners — yet  they  were  not  surren- 
dered. It  was  not  until  the  10th  of  April,  and  after  two  or  three 
calls  were  made,  that  Mr.  Daniel  Parish  was  graciously  permit- 
ted to  have  his  own,  after  full  investigation  and  convincing  proof 
of  his  own  ownership,  Mr.  Parish  was  with  Mrs.  Parish  at  these 
visits.     Can  it  be  doubted  that  Mr.  Parish  had  lost  his  mind  ? 

i.  234,  235,  327,  328,  405,  427. 
April  29. 

Yet  Daniel  Parish  had  not  yet  received  all  his  bonds — those 
specially  asked  for  on  the  2d  April,  15  Tennessee  and  14  Ala- 
bama, were  not  delivered,  and  on  the  29th  April  another  effort 
was  made  to  procure  them.  i.  405,  427. 

April  30. 

One  stock  power  of  attorney  and  one  satisfaction-piece  of  this 
dateare  produced  in  evidence,  purporting  to  be  signed  by  Mr.  Parish. 
A  fac-simile  of  each  signature  is  presented.  The  signature  is  '*  H. 
Parish."  His  uniform  signature  had  alway  sbeen  in  full,  "  Henry 
Parish."  These  papers  were  witnessed  by  William  Delafield,  who 
died  before  Mr.  Parish.  Henry  Delafield  swears  that  these  signa- 
tures have  some  slight  traits  to  those  of  Mr.  Parish.  Two  of  the  best 
bank  experts  in  New  York  testified  that  they  had  no  such  traits, 
and  that,  in  their  judgment,  they  were  made  by  William  Delafield 
holding  the  hand  and  directing  the  pen  of  some  other  person.  This 
judgment  was  based  upon  an  examination  of  the  name  of  Henry  Par- 
ish as  written  by  William  Delafield — also  presented  and  produced 
in  feo^imile.         iii.  64,  414,  53,  161,  155,  792,  793,  782,  673, 

680,  683,  732,  734. 
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185a  May  4. 

On  this  day,  tlie  two  notea  {aniey  24),  at  the  Bank  of  New 
York  and  Phoenix  Bank,  for  (90,000,  were  paid  off.  His  reve- 
nues had  been  collected  and  deposited  by  Mr.  Folsom,  and  Mr. 
Kemochan  had  drawn  checks  against  them  to  be  applied  to  the 
notes.  A  balance  remained  to  the  credit  of  Mr.  Parish  of 
$2,509  29.  Mrs.  Parish  drew  a  check  for  the  balance,  and  de- 
posited it  to  her  own  credit — ^and  the  bank  account  of  Henry 
Parish  was  closed  forever,  iii.  727,  743,  167,  788. . 


4tll  day  of  May,  1850,  is  a  very  import- 
ant  date  in  this  drama.  Before  resuming  events  in  their  chrono- 
logical order,  it  will  be  necessary  to  group  together  many  gen- 
eral facts  which  cannot  very  well  be  stated  otherwise. 

It  was  now  nearly  nine  months  since  the  date  of  his  attack. 
His  wife  had  the  custody  of  his  person  and  of  his  property — Dr. 
Delafield,  her  brother,  was  his  physician — Mr.  Lord,  her  counsel 
and  advocate,  was  his  lawyer — Dr.  Taylor,  her  confiding  pastor, 
attended  him — Major  Delafield,  another  brother,  occupied  for  an 
office  the  store  under  the  conservatory  (ii.  605) — Henry  and  Wil- 
liam, two  other  brothers,  lived  in  the  same  house — her  aunt,  Mrs. 
PayAe,  and  her  cousin,  Miss  Herlitz,  lived  next  door,  ready  for 
aid  and  assistance.  His  health,  his  habits,  his  treatment,  in  fine, 
his  physical  and  mental  condition,  had  now  been  accurately  ascer- 
tained and  definitely  understood,  by  her,  at  least.  His  status,  thus 
fixed  by  May,  1850,  continued  to  his  death  in  1856.  What,  then, 
was  his  physical  and  mental  condition  1 


His  Physical  Condition. 

Sis  health. 

His  physicians  say  that  his  general  health  was  perfectly  good, 
independent  of  various  illnesses  from  time  to  time.  They  attend- 
ed him,  almost  invariably,  once  every  day — ^frequently  twice, 
sometimes  three  times,  and  in  the  night.^  iii.  702. 

He  suffered,  at  different  times,  from  diarrhoea — cholera  mor- 
bus more  than  once,  severe— cholic,  severe  for  several  days — in- 
flammation of  the  lungs,  dangerous  and  severe  for  two  or  three 
weeks — an  abscess  under  the  jaw,  threatening  suffocation,  very 
serious — acute  attacks  of  the  bladder — inflammation  of  the  skin 
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1850.  of  his  legs,  swelling  and  ulcerous — and,  Dr.  Delafield  sAys,  *'  va- 
rious minor  attacks  from  time  to  time,  dependent  vpon  the  can" 
dition  of  the  brain:'  i.  632,  637,  713,  732. 

ii.  451,  498,  685,  728. 
iii.  707. 

Mis  convulsions  continued  in  1850  and  1851  about  one  to  three  times  a 
month ;  in  1852,  once  in  a  month  or  six  weeks ;  in  1853,  not  quite 
so  many ;  in  1854)  they  diminished  to  irregular  intervals  to  his 
death.  As  the  convulsions  arose  from  the  contest  of  the  dead  or 
diseased  with  the  healthy  p^rts  of  the  brain,  they  diminished  as 
the  work  of  deterioration  went  on  in  the  gradual  process  of  nature, 
by  which  the  dead  or  diseased  parts  were  assimilating  the  healthy 
to  their  own  condition.  Mrs.  Parish  could  generally  predict  their 
coming  by  several  days.  1.  632,  530,  456. 

ii.  451. 

Mfed.  opinions,  396. 

Argt.  of  Mr.  O'Conor,  432. 

Sis  appearance. 

Upon  the  same  principle,  as  this  deterioration  progressed,  his 
irritability  and  violence  to  his  wife  diminished,  he  grew  fat  and 
heavy  y  comfortable,  acquiescent,  and  docile,  so  that  it  became  politic, 
at  times,  to  let  him  be  seen ;  '^  you  could  lead  him  about  like  a 
child,"  says  his  nurse ;  and  nearly  all  her  witnesses,  like  Mr.  Lord 
who  saw  him,  fell  into  the  very  common  error,  that  a  good  physical 
appearance  was  a  sure  index  of  a  healthy  mind.  This  circumstance, 
aided  by  the  constant  assertion  of  his  intelligence  by  his  wife,  dis- 
armed suspicion  and  confirmed  the  error.         i.  480,  632,  633. 

ii.  76,  688. 

ffis  physical  powers. 

His  mouth,  lips,  throat,  and  all  those  muscles  which  go  to  form 
the  voice,  and  are  known  as  the  organs  of  speech^  were  unimpaired. 
His  physicians  were  unable  to  show  that  any  one  of  these  organs 
was  paralyzed  in  the  slightest  degree.  i.  691,  692. 

ii,  713,  719. 
Inira,  58. 

His  right  arm  and  leg  were  nearly  useless.  i.  634,  638. 

His  left  arm  and  leg  were  perfect,  and,  being  in  constant  use,  became 
more  facile  than  usual,      i.  227,  241,  263,  315,  445,  523,  714. 

ii.  56,  181,  451,  530. 
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Ifu  bladder  and  rectum. 

He  had  no  control,  at  times,  of  the  sphincter  muscles  of  his 
bladder  and  rectum  ;  his  discharges  were  involuntary  and  uncon- 
scious ;  an  instrument  was  put  about  his  waist  to  prevent  acci- 
dents when  he  rode  out ;  his  physicians  gave  the  opinion  that  this 
arose  from  temporary  inflammation  of  the  parts ;  others  mark  it 
as  the  unfailing  evidence  of  the  imbecility  of  his  mind,  which  had 
lost  the  controlling  power  of  the  will. 

i.  518,  463,  528,  636. 

ii.  686,  688. 

Med.  opinions,  475,  481,  484,  522. 

Ifis  taste,  touchy  smelly  and  hearing  were  good.  i.  633. 

His  sight,  which  at  the  time  of  his  attack  was  considerably  impaired, 

became  improved,  owing,  doubtless,  to  his  improved  diet. 

ii.  77. 
Ifis  habits  and  treatment. 

He  was  constantly  attended  by  a  man  nurse,  who  treated  him 
like  a  child,  and  kept  him  always  clean  and  presentable ;  he  would 
wash,  shave,  dress,  and  prepare  him  for  breakfast ;  bring  him  down 
and  scat  him  at  the  table ;  afler  breakfast,  take  him  to  market  and 
bring  him  home ;  read  the  paper  aloud  for  an  hour  or  two ;  intro- 
duce the  coachman  for  orders ;  drive  him  and  Mrs.  Parish  out, 
generally  down  town,  till  dinner ;  put  him  at  the  table,  auid  wait 
upon  him ;  then  take  him  to  the  library  and  sit  till  tea ;  do  the 
same  at  tea  as  at  dinner ;  after  tea,  take  him  to  the  library,  seat 
him,  «nd  then  leave.  At  10  o'clock  Mrs.  Parish  would  ring  for 
the  nurse  to  take  him  to  bed ;  before  doing  so,  would  take  him 
out  to  see  the  moon ;  then  up  stairs  to  bed  ;  the  nurse  slept  in 
the  same  room,  also  Mrs.  Parish,  behind  a  screen. 

Taking  him  to  market. 

This  was  a  butcher's  stall  near  his  house  in  the  rear  -,  Case, 
the  butcher,  testified  that  he  could  not  tell  what  he  wanted ;  that 
what  was  sent  home  was  frequently  sent  back ;  that  Mrs.  Parish 
told  him  he  did  not  know  what  he  wanted.  "  We  never  could 
tell  when  he  was  through;  he  would  sit  there  till  the  waiter 
would  take  him  away."  He  was  taken  there,  when  well,  from 
June,  1850,  to  June,  1853.  i.  448,  579-583. 

Reading  the  paper  to  him. 

As  this  practice  was  inaugurated  by  Mrs.  Parish  in  August^ 
1849 !  when  Mr,  Parish  was  barely  alive,  it  never  lost  its  original 
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character.    She  told  the  nurses  that  Mr.  Parish  always  wanted 
them  to  read  the  money  articles  particularly !  i.  474. 

ii.  335. 

The  call  of  the  coachman. 

His  testimony  must  be  read  to  be  appreciated.  He  said  the 
identical  same  thing  every  morning  to  Mr.  Parish  for  six  years,  and 
received  always  the  same  answer,  t.  e.,  two  fingers  extended,  and 
«  Neay,  neay,  neay,"  or  **  Any,  any,  aney.**     ii.  758,  763,  765. 

Driving  him  out. 

This  was  done  for  exercise  and  to  amuse  him.  Mrs.  Parish 
always  went  on  week-days,  and  generally  drove,  from  May  to  No- 
vember, in  an  open  barouche,  to  Wall  and  Pearl  streets,  and  found 
many  persons  who  believed  that  Mr.  Parish  was  there  attending 
to  business,  accompanied  by  his  devoted  wife.  When  she  stopped 
at  the  office,  she  would  send  up  for  Mr.  Kemochan  or  Mr.  Folsom 
— she  never  sent  for  Mr.  Daniel  Parish ;  and  on  one  occasion,  when 
the  footman  returned,  saying  they  were  not  in«  but  Mr.  Daniel  Par- 
ish was,  she  said, ''  Hush,  hush."  On  Sundays,  accompanied  by  her 
brothers,  he  was  not  taken  to  church,  but  to  the  same  atreets^  then 
like  a  city  of  the  dead.  i.  233,  506, 443,  523,  527. 

ii.  456, 742.    ' 
iii.  13, 14,  667. 

Dinner, 

His  nurse  placed  him  at  the  table,  not  at  the  head,  but  at  the 

side ;  put  a  pinafore  under  his  chin ;  cut  up  his  food ;  wait  upon 

him ;  after  dinner  pick  his  teeth  and  rub  him  down. 

He  was  very  eager  for  his  food,  even  ravenous ;  he  would  go 
on  eating,  even  when  he  was  suffering  under  the  calls  of  nature. 

i.  445,  499,  523,  527-529. 

Henry  Delafield  says,  that  sometimes  when  Mrs.  Parish  would 
not  allow  him  to  eat  or  drink  as  he  wanted,  *'  he  would  look  at  her 
in  a  beseeching  manner,  and  say  '  aw,'  which  I  interpreted  as  trying 
to  beseech  her,  as  if  it  would  do  him  no  harm.'*  ^  She  would  some- 
times give  him  wine — sometimes  she  would  not."  iii.  70.    , 

Before  his  attack  he  had  always  been  very  fond  of  fine  game, 
and  Mrs.  Parish  continued  to  go  to  his  old  poulterer,  Austin,  at 
the  Washington  Market,  for  game.  Mr.  Parish  never  got  out  of 
the  carriage ;  Austin  showed  her  the  articles  he  was  going  to  take 
out  to  Mr.  Parish.     ^^  She  told  me  not  to  take  the  canvas,  but  to 
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take  the  red-beads,  aa  he  cwM  not  teU  the  diference,  and  the  wood- 
cock I  had,  she  said,  they  were  too  high — to  cany  him  some 
snipe  that  would  come  cheaper."  Austin  would  take  them  out, 
but  pot  being  able  to  understand  Mr.  Parish,  who,  he  thought, 
was  crazy,  he  would  come  back,  and  Mrs.  Parish  would  select  for 
herself.  i.  585,  586. 

Gtnnff  out  to  see  the  moon  !  i.  506,  524,  527. 

ii.  465,  538. 

The  evenings  in  the  library, 

Mrs.  Parish  and  her  brothers,  Henrj  and  William,  spent  the 
evenings  in  the  library,  entering  in  the  check-book  the  operations 
of  the  day,  and  consulting  upon  the  operations  for  the  next  day — 
Henry  Delafield  taking  her  checks  to  his  order  to  pay  the  next 
morning  for  the  purchases  which,  during  the  evening,  they  had 
determined  to  make.  Mr.  Parish,  when  he  was  well,  also  sat  in 
the  library  every  evening. 

Dr.  Taylor  visited  there  in  the  evening  sometimes,  and  relates  that 
''Mr.  Parish  continued  the  old-fashioned  usage  of  having  a  waiter  with 
wine  and  other  refreshments  on  the  table  before  him."      i.  758. 

Brown,  the  nurse,  also  relates  another  frequent  occurrence  in  the 
evenings.  As  he  would  be  passing  in  and  out  of  the  library,  Mrs. 
Parish  would  say,  so  that  he  could  hear  it,  to  some  movement  of  Mr. 
Parish, "  Oh  dear,  yes ;  it  is  about  those  coupons  due  to-morrow  "— 
**  I  declare,  M  r.  Parish  has  got  the  best  memory  I  ever  knew" — "  this 
was  a  frequent  occurrence  " — ^  it  might  have  happened  three  or 
four  times  a  month."  Brown  was  there  three  years,  and  of  course 
was  a  brilliant  witness  for  Mrs.  Parish.   ^        ii.  482,  485,  526. 

Hie  hedrToom 

Was  on  the  third  story  till  September,  1853 ;  in  the  dining- 
room  till  December,  1854,  when  a  door  was  cut  into  the  room 
intended  for  a  store,  under  the  conservatory,  and  in  that  room  till 
he  died.  The  spare  bed-room  in  the  second  story  of  his  house  was 
not  used.  1.  524,  682. 

ii.  252,  253,  452,  486,  487,  520,  600,  605. 
iii.  92. 

His  purse  and  money. 

This  millionnaire  never  had  a  purse  or  a  cent  of  money  in  his 
pocket  during  the  whole  six  years.  ii.  496. 

Dr.  Taylor  thinks  that  on  some  of  the  later  communion  ser- 
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vioes,  Itr.  Parish  handed  him  the  monej  from  his  pocket ;  but 
this  had  been  pre-arranged.  i.  752,  771. 

iii.  40, 188. 

Cards, 

During  the  entire  six  years,  he  never  played  cards,  or  was  asked 
to  play,  or  even  looked  on  at  others  playing.  He  sat  in  his  chair 
in  the  same  room,  taking  no  interest  in  it  whatever.  Before  his 
attack,  it  was  his  daily  pleasure  at  the  Club,  even  to  the  hours  of 
the  morning  (anie^  23),  and  now  would  have  continued  it,  as  a  re- 
lief to  his  weary  days,  if  he  had  had  his  mind.  His  left  hand  had 
become  so  facile  that  he  could  easily  have  played,  or  at  any  rate 
could  have  looked  on  at  the  game  of  others ;  but,  as  he  had  lost 
the  use  of  the  letters  of  the  alphabet  (ante^  41),  he  could  not,  of 
course,  read  the  c«rds.  iii.  55,  56,  58,  60, 131. 

His  clothing. 

It  has  appeared  (anie^  48)  that  Mr.  Parish  could  not  order  or 
select  his  pantaloons  and  coat ;  and  that  Mrs.  Parish  had  lefl  his 
old  t<)  -s,  and  gone  to  Brooks\  at  the  comer  of  Catharine  and 
Cherry  streets.  She  also  went  to  a  shoe  store  near  there,  in  Cath- 
arine street,  for  his  shoes,  and  bought  such  as  were  ^^  usually  sold  to 
the  laboring  classes^^  price  ten  shillings.  The  shoemaker,  seeing 
them  come  in  a  carriage,  and  therefore  supposing  them  to  be  rich, 
was  surprised,  and  urged  her  to  buy  ''  a  lighter  kind  of  shoe,  and 
of  softer  material,  more  suitable  for  an  invalid,  the  cost  from  two 
to  three  dollars."  "  She  replied  that  those  would  answer  every 
purpose,  as  they  were  for  common  use."  Mr.  Parish  said  and 
did  nothing,  and  was  entirely  listless.  The  shoemaker  heard  from 
him  only  *'  sounds  of  a  moaning  or  groaning  noise." 

In  the  same  spirit  of  parsimony  which  Dr.  Taylor  and  Austin 
the  poulterer  had  observed  {ante,  50,  57),  she  also  bought  at  the 
same  establishment  shoes  for  herself.  iii.  568-573. 

ffis  custody. 

This  extraordinary  fact  is  proved  beyond  dispute,  that,  in  the 
whole  course  of  the  six  years,  no  one  ever  saw  Mr.  Parish,  except  in 
the  presence  of  Mrs.  Parish,  or  of  her  two  brothers,  or  of  her  aunt, 
Mrs.  Payne,  or  of  her  cousin,  Mias  Herlitz,  except  the  nurse,  dur- 
ing the  short  period  in  the  morning  when  Mrs.  Parish  arranged  her 
toilet,  and  except  the  butcher,  the  physicians,  and  the  apothecary 
(ii.  490, 593) ;  and  also  that,  out  of  80  witnesses,  no  witness  was  ex* 
amined,  with  those  exceptions,  who  ever  saw  Mr,  Parish,  except  in 
the  presence  of  Mrs.  Parish  ;  not  even  his  friend^  Mr.  Kernochan. 


So  strict  was  her  surveillance  even  over  the  man-nurses,  that  she 
slept  in  the  same  room  with  them  and  Mr.  Parish,  separated  by  a 
screen.  Neither  the  nurses  nor  Dr.  Delafield  thought  it  necessary 
for  his  health  or  safety.  i.  227,  283,  294. 

ii.  499,  644. 

Indexy  86. 

HIS  MENTAL  CONDITION. 

What  was  the  mental  condition  of  Mr,  Parish? 

Next  after  the  desire  for  food  and  self-preservation,  is  the  desier 
of  every  human  being  to  communicate  his  ideas  to  those  around 
him.  It  is  not  simply  a  pleasure,  but  a  necessity.  Mr.  Macdonald, 
a  witness  in  the  case,  well  expresses  the  sentiment,  when  he  says, 
that  on  the  very  morning  immediately  after  his  attaek  of  paralysis 
(not  cerebral),  ^^Ym  first  idea  M'as  to  communicate  his  ideas  to  those 
about  him,  and  I  persevered  in  some  form  or  other  until  I  suc- 
ceeded." This  very  case  of  Macdonald,  the  well-known  cases  of  Dr. 
Johnson,  Dugald  Stewart,  and  others,  the  cases  of  Julia  Brace, 
Laura  Bridgman,  and  many  others,  show  the  extreme  ingenuity  of 
the  human  mind— -even  in  inventing  new  modes  of  communication, 
when,  through  some  physical  defect,  they  were  not  able  to  adopt 
those  in  common  use  among  men.  iii.  772,  775,  780. 

Now,  it  is  admitted  on  the  other  side,  that,  during  the  whole 
six  years,  Mr.  Parish  never  originated  an  idea,  and  had  no  means, 
nor  invented  any,  of  communicating  an  idea.  They  admit  that 
the  persons  around  him  were  compelled  to  put  questions  to  him^ 
as  to  what  he  wanted — (do  you  want  this  ? — do  you  want  that  ? — 
will  you  give  me  this  ? — will  you  give  me  that  1) — and  to  such 
questions,  they  say,  he  could  express  assent  or  dissent  And  this 
was  the  extent  and  limit  of  his  means  of  communication.  Unless, 
therefore,  his  interlocutor  could  hit  upon  the  exact  idea  he  wished 
to  communicate,  it  was  impossible  to  know  what  he  wanted.  They 
say,  further,  that  there  was  no  difficulty  in  general  in  doing  that ; 
but  sometimes  it  could  not  be  done  ;  they  could  not  hit  upon  his 
idea,  but  were  compelled  to  put  question  after  question  to  him  for 
days  and  days,  exhausting  the  ingenuity  of  his  interlocutors,  and 
"  covering  the  whole  ground  of  conjecture,"  and  then  ending  in  a 
total  failure.  i.  228,  229,  30 

Index,  05,  06. 

If  it  be  true  that,  as  a  general  thing,  there  was  no  difficulty  in 
hitting  upon  his  idea  at  once ;  or,  in  other  words,  that  his  interlocutor 
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could  penetrate  hia  brain  and  his  heart,  and  oould  at  once  or  without 
difficulty  express  the  identical  sentiment^  idea,  or  want  which  was 
locked  up  in  his  heart  or  brain,  and  which  could  find  no  expression 
until  the  question  of  his  interlocutor,  like  Ithuriel,  unlocked  it,  then 
either  one  of  three  consequences  inevitably  follows : 

Ist.  Either  his  mind  had  dwindled  down  to  the  narrow  com- 
pass of  his  animal  wants,  instincts,  and  habits,  which  were  obvi- 
ous to  those  around  him  ;  or, 

2d.  His  interlocutors  possessed  the  miraculous  power  of  di- 
vining his  thoughts— never  before  given  to  man — or, 

8d.  The  supposed  assents  and  dissents  of  Mr.  Parish,  nodding 
and  shaking  his  head,  were  idiotic,  and  meant  nothing.  When  he 
was  addressed  in  a  pleasant  way,  and  after  he  had  passed  through  a 
convulsion,  his  system  being  free  from  irritation  and  his  temper 
placid,  he  would  be  pleased  and  nod  his  head  in  acquiescence.  When, 
however,  questions  were  put  to  him  during  the  periods  of  irrita- 
bility which  marked  the  approach  of  a  convulsion,  and  from  which 
Mrs,  Parish  could  generally  predict  it,  he  would  shake  his  head,  and 
it  was  taken  by  the  innocent  interlocutor  for  a  dissent.  And  then, 
when  other  questions  would  be  put  to  him,  one  afler  the  other,  he 
would  shake  his  head  more  and  more,  become  more  and  more  vio- 
lent, until  the  interlocutor  gave  it  up  in  despair ;  he  supposing  that 
the  violence  arose  from  the  inability  of  Mr.  Parish  to  make  him- 
self understood,  whereas  the  violence  was  the  mere  expression  of 
his  irritable  condition,  excited  more  and  more  by  the  badgering  to 
which  he  was  subjected.  Accordingly,  in  the  latter  part  of  his  life, 
when  his  convulsions  diminished  in  frequency,  owing  to  the  grad- 
ual waste  and  decay  of  his  brain,  he  became  more  and  more  placid, 
and  dull,  and  heavy,  and  comfortable,  and  rarely  failed  to  nod  his 
head  in  pleasure,  which  was  taken  for  acquiescence  by  the  person 
who  addressed  him.  The  questions  would  in  general  be  such  that 
the  interlocutor  would  expect  to  receive  from  him  his  expression 
of  assent ;  and,  getting  it,  would  conclude  that  Mr,  Parish  tliought 
just  as  he  did^  and,  of  course,  was  a  very  sensible  man. 

Professor  of  Signs, 
Hampton  Hospital, 
Appendix. 

Mrs.  Parish,  however,  did  not  share  this  amiable  delusion ;  she 
knew  that  his  motions  meant  nothing,  but  were  merely  the  expres- 
sion of  the  phantasms  passing  through  his  disordered  and  disorgan- 
ized brain.  And  accordingly,  at  times  when  she  was  off  her  guard, 
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she  would  immediately  interpret  his  gestures  to  suit  herself^  without 
asking  him  any  question  whatever.  Thus  she  carried  out  the  idea 
of  her  letter  of  14th  August,  1849  {ante,  31),  that  she  was  "in- 
spired "  to  understand  him.  On  other  occasions,  Mrs.  Parish  had 
a  talisman  which  rarely  failed  to  stop  his  noises  and  gesticulations. 
When  the  person  present'was  getting  deeper  and  deeper  into  diffi- 
culties by  putting  questions  to  Mr.  Parish  without  result,  Mrs.  Par- 
ish would  cut  the  matter  short,  by  asking  him,  "  Do  you  wish  Mr. 
Kernochan  to  come  and  ditie  wth  you  to-morrow  ?  "  or,  "  Do  you 
wish  Dr.  Taylor  to  stay  to  tea  ?  "  He  stopped  instantly,  and 
nodded  his  head. 

i.  10,  122,  240,  645,  669,  757. 

ii.  209,  320,  474,  581,  674,  709. 

i.  114,  124,  289,  290,  339,  401,  646. 

ii.  154,  156, 160,  183,  184,  540,  551,  560,  566,  672. 
iii.  40,  44. 

Supposing  it,  however,  to  be  true,  for  the  sake  of  argument^ 
that  Mr.  Parish  had  his  mind,  and  had  ideas  locked  up  within  his 
brain,  but  could  not  express  them  nor  make  himself  understood 
for  a  period  of  six  years,  what  is  the  evidence  to  support  such  an 
extraordinary  theory? 

The  fact,  if  true,  could  have  been  manifested  only  in  four  ways : 

1.  By  the  use  of  written  language. 

2.  By  spoken  language  or  speech, 

3.  By  gestures^  intelligent  and  intelligible. 

4.  By  expression. 

First.  He  could  not  use  irrltten  language  in  any  iray. 

We  have  seen  {antey  41)  that  he  could  not  write  even  his  name, 
nor  be  taught  to  do  so,  even  with  a  copy  before  him.  The  proof  is 
abundant,  though  proof  was  not  necessary,  to  show  that  there  is  lit- 
tle difficulty  in  writing  with  the  left  hand.  The  testimony  of  seve- 
ral, including  paralytics,  shows  this — and  also  shows  that  the  hand- 
writing by  the  left  very  closely  resembles  that  by  the  right  hand,  the 
difference  being  principally  in  the  inflection  of  the  letters  to  the  left 
instead  of  the  right.  A  fac-simile  of  the  writing  of  these  witnesses, 
both  with  the  riglit,  and  aft;erward  with  the  left  hand,  is  printed  m 
the  testimony.  iii.  640,  654,  655,  725,  741. 

iii.  657,  688,  691,  694. 

iii.  667,  668,  697,  698. 

iii.  779. 
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That  Mr.  Parish  had  no  difficulty  in  using  the  lefl  hand,  is  abun- 
dantly shown  by  all  the  witnesses.  Brown,  the  nurse  for  three  years, 
and  a  witness  for  Mrs.  Parish,  being  asked  upon  this  point, "  Was 
there  any  thing  the  matter  with  the  left  hand  any  more  than  with 
yours,  as  far  as  you  could  see  ?  "  answered,  "  No,  sir,  nothing  the 
matter  with  it."  ii.  530. 

However  weak,  then,  this  pretence  of  difficulty  in  writing  with 
his  left  hand,  there  could  not  possibly  be  any  physical  difficulty  in 
his  using  the  letters  of  the  alphabet^  or  using  a  Dictionary  to  ex- 
plain his  wants  or  ideas,  if  he  had  any  ;  yet  we  have  seen  {antCy 
41)  that  he  could  not  do  either. 

Many  credulous  witnesses,  supposing  his  sounds  and  gesticula- 
tions meant  to  express  some  want,  would  put  question  after  question 
to  him,  for  hours  and  days,  and  he  would  still  continue  the  same 
movement,  which  they  supposed  was  a  rejection  of  their  suggestion; 
at  last,  at  the  mention  of  some  word,  he  would  stop  his  movements, 
which  they  supposed  was  an  acquiescence.  In  the  latter  case,  the 
last  word  or  idea  suggested  would  bo  "  will,"  "  codicil,"  "  trunk,'' 
"  charities,"  "  opera  tickets,"  "  more  money,"  "  donatioas,"  "  wa- 
ter," **  balance-sheet,"  or  "  cranberries,"  (Sec.  As  he  discontinued 
his  movements  when  these  things  were  suggested,  the  witnesses 
supposed  they  had  finally,  after  a  long  and  laborious  process,  ascer- 
tained what  he  wanted.  Now,  every  one  of  these  things  could  have 
been  easily  and  immediately  expressed  by  the  letters  or  the  Diction- 
ary, if  he  had  had  mind  enough  to  use  them. 

But  frequently,  and  almost  every  day,  it  was  found  that  Mr. 
Parish  would  continue  his  noises  and  gesticulations,  no  matter 
what  the  suggestions  might  be ;  hence  the  witnesses  concluded 
that  they  could  not  ascertain  what  he  wanted,  and  gave  up  any 
further  interrogation  in  despair.  Index,  65. 

Could  he  read  ? 

Of  course  he  could  not.  A  man  who  cannot  understand  the 
office  and  the  functions  of  each  letter  of  the  alphabet,  cannot  pos- 
sibly read.  Mr.  Parish  would  fumble  over  and  look  at  old  letters, 
old  balance-sheets,  6£C.,  automatically^  but  it  is  impossible  that  he 
could  read  them  understandingly. 

Second.  He  coiild  not  speak  the  English  language. 

This  is  admitted  on  the  other  side,  with  the  single  exception 
that  they  insist  he  could  say  "  yes  "  and  "  no,"  which  we  believe 
to  be  an  entire  mistake. 
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The  following  witnesses  never  heard  from  him  those  words,  or 
any  other  recognized  word  whatever : 

His  three  partners — Mr.  Kemochan.  i,  228. 

Mr.  Wiley.  ii.  30. 

Mr.  Gasquet.  iii.  712. 

His  broker,  Mr.  Ward.  i.  203. 

His  friends,  Mr.  Tileston,  Mr.  Grinnel.  ii.  178,  676. 

His  butcher.  i.  581. 

His  carpenters.  ii.  251,  252,  264, 673,  574. 

His  waiter,  nurses,  and  coachman.  i.  551. 

ii.  556,  745. 

His  shoemaker  and  tailor.  iii.  571,  577. 

His  farrier.  i.  573. 

Dr.  Markoe  says  that  he  said  "yes"  distinctly  in  the  early  part 
of  his  illness,  and  a  sound,  "  nearly  no,"  like  "  nan,  nan" — but  in 
each  case  he  always  used  them  not  singly,  but  repetitiously^  and  that 
within  six  months,  t.  e.,  before  January,  1850,  he  lost  the  "  yes," 
which  became  "  niah,  niah,"  sometimes  " nin,  nin,"  and  the  "nan, 
nan,"  was  lost  entirely,  and  became  an  inarticulate  guttural  sound. 

ii.  690,  692,  719   720. 

The  fact,  stated  by  Dr.  Markoe,  that  Mr.  Parish  lost  the  use  of 
'^  yes,"  is  clear  proof  that  when  he  did  use  it,  he  did  not  use  it  with 
intelligence,  because,  if  he  used  it  at  all,  he  must  have  used  it  con* 
stantly,  every  day  and  every  hour  of  the  day,  and  daily  improved 
in  the  use  of  it,  as  Dr.  Markoe  impliedly  admits.  ii.  722. 

Why  did  he  not  speak  the  language  ? 

Dr.  Delafield  endeavored  to  account  for  it  upon  the  theory  that 
his  organs  of  speech  were  paralyzed ;  but  was  unable  to  say  that 
any  one  of  the  parts  which  go  to  form  speech  was  paralyzed  ;  and 
finally  could  give  no  other  reason  for  his  theory  than  this — that 
he  could  not  speak — which  begged  the  question.  i.  692. 

But  Mr.  Parish  could  speak  arliailate  words,  though  they  were 
wholly  unintelligible,  and  thereby  proved  that  his  organs  of  speech 
were  not  paralyzed.     Some  of  these  words  were  "  nin,  nin,  nin," 
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"  niah,  niah,  niah/'  "  yanne,  yanne,  yanne,**  "  aney,  aney,  aney," 
and  others.  See  Index,  p.  52.  They  embraced  all  the  vowels^  and, 
therefore,  the  defect  of  speech  was  in  the  mind,  and  not  in  the  throat. 

The  only  reason,  therefore,  why  he  did  not  speak  language,  must 
be  that  he  had  lost  the  memory  of  words  and  of  things,  and  was  un- 
able to  appreciate  either  the  significance  or  the  utility  of  language. 

Third.  His  gestnTOB  W6re  idiotic. 

One  other  resource  was  left  to  Mr.  Parish,  if  he  had  mind,  to 
indicate  his  wants  and  express  his  ideas — the  same  resource  which 
is  constantly  and  successfully-  used  by  strangers  in  a  foreign  coun- 
try, whose  language  they  do  not  understand.  He  might  have  used 
intelligent  and  intelligible  pantomime^  which  may  be  considered 
the  natural  language  of  man  before  the  invention  of  letters. 

He  had  several  gestures,  which  are  detailed  in  the  Index,  p. 
69 ;  but  there  were  two  in  the  most  constant  use. 

1.  Baising  the  lefl  hand,  with  one,  two,  three,  four,  or  five  fin- 
gers extended,  waving  it  back  and  forth,  across  in  front,  looking  at 
it,  and  then  looking  at  the  person  before  him,  accompanied  with 
some  or  one  of  the  sounds  last  mentioned — ^*'nin,  nin,  nin," 
"  niah,  niah,  niah,"  "  yanne,  yanne,  yanne,"  "  aney,  aney,  aney," 
&c.,  or  a  continuous  humming. 

i.  228,  229,  262,  447,  449,  507,  514. 
ii.  242,  252,  263,  722,  463,  538. 
iii.  44. 

Such  a  gesture  was  never  seen  before.  It  was  Mr.  Parish's 
mode  of  expressing  the  floating  wanderings  of  his  disordered  brain. 
He  thought  he  was  conversing,  but  had  not  mind  enough  to  see 
that  no  one  could  understand  him.  As  soon  as  the  person  before 
him  would  put  a  question,,  his  wanderings  were  broken  up,  and 
he  generally  acquiesced  in  the  question  put.  Thus  it  is  one  of  the 
amusing  parts  of  the  case  to  see  the  various  and  contradictory 
meanings  put  upon  this  gesture  by  several  witnesses,  in  the  pres- 
ence of  Mrs.  Parish,  and  with  her  aproval. 

Mr.  Lord  is  told  by  Mrs.  Parish,  and,  of  course,  believes  that 
it  means  a  request  that  a  suggestion  should  be  made  to  him  of 
what  he  wanted.  Mr.  Kemochan  is  told  the  same  thing,  but  he 
says,  "  I  attached  no  definite  meaning  to  them  of  my  own  obser- 
vation." i.  5,  229. 
5 
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Brown,  the  sexton  of  Grace  Church,  who  carried  him  to  his 
house  from  Wall  street,  on  the  19th  July,  the  day  of  his  attack, 
thinks  he  is  entitled  to  some  compensation,  and  when  he  sees  Mr. 
Parish,  after  his  recovery,  put  up  his  two  fingers,  supposes  he  means 
to  give  hita  $10,  and  Mrs.  Parish  thinks  so  too,  and  gives  it  to  him. 
Dr.  Taylor  calls  for  a  charity,  and  he  thinks  the  two  fingers  mean 
$2,000,  and  he  gets  it ;  whilst  Mr.  Tileston  thinks  it  means  2  per 
cent.,  which  happens  to  be  just  the  amount  which  Mr.  Tileston 
had  made  up  his  mind  to  pay.  i.  754,  772. 

ii.  154,  157,  597. 

Other  examples  are  collected  in  Index,  p.  79. 

Now,  Brown,  who  was  his  nurse  for  three  years,  and  a  witness 
for  Mrs.  Parish,  knew  that  the  raised  fingers  did  not  mean  any  thing 
of  the  kind,  but  was  compelled  to  give  them  some  intelligent  expla- 
nation. He  says, "  The  number  of  fingers  would  indicate  the  num- 
ber of  questions  put,"  one  finger  being  for  the  first  question,  two 
fingers  for  the  second  question,  and  so  on.  ii.  538. 

i.  494. 

2.  The  other  most  constant  and  habitual  gesture  of  Mr.  Parish 
was  this : 

Raising  the  lefl  hand  with  two  fingers  extended,  opening  his 
mouth  wide,  thrusting  them  into  his  mouth  as  far  as  tlie  Jirst  joint, 
and  letting  them  hang  upon  his  teeth  for  some  time,  looking  atten- 
tively at  the  person  before  him,  and  making  a  mumbling  noise. 

i.  228,  262,  535,  690. 
ii.  81,  32,  760. 
iii.  106,  712. 

It  would  be  diflicult  to  find  in  the  range  of  an  Idiot  Asylum  a 
gesture  or  movement  so  hopelessly  idiotic  as  that.  Yet,  when 
Henry  Delafield  was  asked,  "  What  meaning  did  you  attach  to 
that  gesture  or  sound  ?  "  he  answered,  "  His  desire  to  get  infor- 
mation ! !  "  iii.  106. 

He  could  not  even  point  intelligently.  At  the  butcher's  shop 
he  could  not  point  out  the  articles  that  he  wanted.  i.  579. 

And  Mr.  Lord,  on  two  several  occasions,  says  he  pointed. 
How  ?  not  by  pointing  the  finger  directly  at  the  object,  but  "  by 
the  partial  doubling  of  the  fingers  ;  the  pointing  was  made  by  the 
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knuckle  of  the  first  joint ;"  and,  at  another  time, ''  Bending  the 
thumb  and  two  fingers,  and  putting  the  ends  of  them  upon"  three 
items  of  figures  upon  a  paper  before  him.  i.  42,  77. 

There  was  one  other  mode  yet  lefl  to  Mr.  Parish,  not  of  ex- 
pressing his  wants  or  ideas,  but  expressing  his  intelligence,  if  he 
had  any  ;  to  wit,  by  the  expression  of  his  face. 

Fourth.  His  expression  was  "blank. 

The  evidence  is  uniform  to  the  effect  that,  before  his  attack,  his 
face  was  wholly  without  expression ;  one  eye  had  always  been  nearly 
blind,  the  other  was  opaque  by  the  operation  of  cataract ;  and  both 
were  habitually  covered  with  his  spectacles  of  great  convexity,  so 
there  could  be  no  expression /rom  his  eyes  ;  his  mouth  was  rigid, 
immovable,  and  without  expression,  and  his  face  belonged  to  the 
class  which  have  no  play  of  feature,  because  there  is  no  control 
over  the  muscles  of  the  face.  i.  126,  164,  229,  263. 

ii.  584,  586,  587,  589,  590. 

It  could  not  be  expected  that  his  face  would  be  expressive  af* 
ter,  when  it  failed  to  be  so  before  the  attack. 

i.  742,  743,  748. 
ii.  276,  588,  692. 

In  every  one,  therefore,  of  the  four  modes  in  which  it  was  pos- 
sible for  Mr.  Parish  or  any  other  human  being  to  manifest  mind, 
Mr.  Parish  utterly  failed. 

The  Argninent  for  Mrs.  Parish. 

What,  then,  is  the  answer  made  by  Mrs.  Parish  to  the  omis- 
sion of  Mr.  Parish  to  speak — to  write — to  use  the  letters  of  the 
alphabet — to  use  a  Dictionary  ? 

The  argument  is,  he  did  not  speak  because  the  organs  of  voice 
were  paralyzed  {antey  64) ;  and  he  did  not  write  or  use  letters  be- 
cause he  was  unwilling  and  would  not  take  the  trouble. 

As  no  case,  however  weak,  ever  failed  for  want  of  an  advocate 
or  an  argument,  this  excites  no  surprise.  It  is,  nevertheless,  both 
preposterous  and  suicidal.  If  Mr.  Parish  had  been  a  pauper  of 
Bellevue,  wanting  nothing  but  the  preservation  of  his  animal  life, 
which  was  cared  for  by  the  State,  the  argument  might  be  plaus* 
ible ;  but,  applied  to  Mr.  Parish,  devoted  to  the  world,  to  his  rela- 
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tives,  to  his  friends,  to  his  estate,  its  preservation  and  its  increase, 
it  simply  proves  that  he  had  ceased  to  he  Henry  Pariah. 

But  thero  is  one  test  which  effectually  disposes  of  this  theory. 
It  is  in  evideiico  that  Mrs.  Parish,  at  an  early  period,  coaxed, 
begged,  and  entreated  Mr.  Parish  to  learn  to  write,  or  to  use  the 
alphabet,  or  the  dictionary  {ante^  41).    She  addressed  him  thus : 

My  beloved  husband : 

You  hate  your  brothers— you  love  me.  By  your  will,  you  have 
given  your  residuary  jestate  to  them — by  your  codicils,  you  have 
given  it  to  me.  Now,  my  dear  Henry,  Mr.  Lord  tells  you  that 
your  brothers  will  probably  contest  the  codicils,  and  I  fear  they 
will  urge  your  omission  to  write  or  use  the  alphabet,  or  the  dic- 
tionary, as  a  proof  that  you  had  not  the  capacity  to  do  it  I  know, 
my  dear  Henry,  that  this  will  be  a  slander  and  a  calumny,  because 
I  know  that  your  mind  is  as  bright  and  sound  as  ever  it  was.  Yet 
others  may  n()t  think  so,  and  then  I  shall  be  deprived  of  the  codi- 
cils which  your  love  has  given  to  me ;  a  result,  my  dear  Henry, 
which  you  cannot  think  of  without  anguish  and  distress.  Now  to 
avert  this  result,  and  disappoint  the  avarice  of  your  brothers, 
who,  you  know,  love  you  only  for  your  money,  I  beg  you,  my  be- 
loved husband,  to  do  a  very  simple  thing.  I  will  not  ask  you  to 
submit  to  the  drudgery  of  using  the  alphabet  or  the  dictionary  every 
day  and  every  hour  of  the  day,  because  I  know  you  are  unwilling 
to  do  that,  but  I  will  simply  ask  you  to  use  them  once.  Some 
day,  when  our  good  friends,  Mr.  Kcrnochan,  Dr.  Taylor,  or  Dr. 
Markoe  arc  here,  just  select  from  the  alphabet  these  few  letters : 
"  I  g-i-v-e  a-1-1  t-o  m-y  w-i-f-e,*'  Do  this,  dearest  Henry,  only  once 
in  their  presence,  and  then  I  shall  be  safe,  and  you  will  secure  to 
me  what,  above  all  things,  you  wish  me  to  have. 

We  submit,  Mrs.  Parish  either  did  say  this  or  she  did  not. 
If  she  did,  he  refused,  or  the  proof  of  his  doing  it  would  be  fur- 
nished. If  she  did  not,  it  is  clear  she  knew  that  he  could  not  do 
it,  and  her  entreaty  would  be  useless — in  either  case,  the  result  is 
fetal.  i.  157,  515,  697,  724,  728,  775. 

ii.  698,  724. 

Conclusion. 

It  is  proved,  then,  that  Mr.  Parish  could  not  write — could  not 
use  the  alphabet— could  not  use  the  dictionary — could  not  speak 
an  intelligent  word — and  had  no  pantomime ,  on  the  contrary,  his 
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gestures  were  wholly  idiotic.  The  case^  therefore^  is  taken  out  of 
the  domain  of  opinion — it  is  a  demonsiraHon — he  was  in  a  state 
of  idiotic  dementia — he  had  lost  his  mind. 

In  saying  this,  we  do  not  mean  to  say  that  Mr.  Parish  had  no 
mind.  He  had  his  animal  wants  and  instincts,  and  the  remains  of 
a  few  of  the  automatic  hahits  of  a  long  life.  He  had  some  mind, 
because  he  lived.  If  his  brain,  the  organ  of  thought,  had  been  to- 
tally destroyed,  he  would  instantly  have  died.  No  man  can  sur- 
vive the  total  destruction  of  his  brain. 


We  resume  the  statement  of  facts  {ante^  54)  in  their  chrono- 
logical order. 

1860.  May  4th. 

The  notes  in  bank  being  now  paid,  Mrs.  Parish  and  her  two 
brothers,  Henry  and  William,  being  in  full  possession  of  his  balance- 
sheet  and  all  his  securities,  the  bank  account  of  Henry  Parish  hav- 
ing been  closed,  they  determine  themseves  to  collect  all  his  rev- 
enues, and  to  deposit  them  to  the  credit  of  Mrs.  Parish  in  her  own 
bank  account. .  Mr.  Folsom  {who  had  taken  the  will  from  the 
Bank,  ante,  42,  46)  is,  however,  retained  at  a  salary  of  $500  a 
year,  and  collects  the  rents  of  54  Pine  street  and  67  Wall  street 
Being  the  agent  in  New  York  of  the  house  of  Marshall  &  Co.,  of 
New  Orleans,  who  collect  the  rents  of  the  New  Orleans  property, 
he  receives  these  rents,  and  sends  them  to  Mrs.  Parish.  Mr.  Kemo- 
chan,  being  joint  owner  with  Mr.  Parish  of  the  residue  of  the  real 
estate,  160, 162, 172  Pearl  and  124  and  126  Water  streets,  collects 
those  rents,  and  sends  the  share  of  Mr.  Parish  to  Mrs.  Parish. 

Finding,  by  the  balance-sheet  and  the  securities,  her  mistake 
{ani€y  36)  in  supposing  that  the  codicil  of  29th  August  had  swept 
away  the  residuary  given  by  the  will  to  his  brothers,  and  having 
found,  on  the  17th  December  {ante,  43),  the  decided  repugnance 
of  Mr.  Lord  to  sanction  direct  acts  revoking  the  gifts  to  the  nieces 
and  nephews,  she  now  determines  to  accomplish  the  same  objects 
by  indirection.  She  now  commences  to  invest  all  receipts,  both 
of  revenue  and  of  capital,  into  her  own  name,  and  as  her  own  prop- 
erty, and  thus  gradually,  and  by  a  sure  process,  absorb  his  entire 
personal  estate.  iii.  638,  748,  750. 
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USa  She  had  a  book  called  a  ''  Tickler,"  the  first  part  divided  into 
months,  showing  the  dates  for  the  collection  of  interest,  dividends, 
6iCy  and  also  the  dates  of  the  maturity  of  bonds,  &c.  And  in  the 
latter  part  of  the  Tickler  was  inserted,  on  one  page,  a  list  of  all 
the  personal  estate  which  stood  in  the  name  of  Mr.  Parish ;  and, 
on  the  following  pages,  a  list  of  all  securities  subsequently  taken. 
The  first  list  was  headed,  **  Schedule  of  Stocks,  Securities,  ^sc" 
The  other  list  was  headed  with  this  title,  in  her  own  handwriting, 
'^Schedule  of  Stocks,  Securities,  &c.,  belonging  to  S.  If.  Parish,'" 

ilL  153,  315, 322,  323. 

In  addition  to  this  ^  Tickler,"  she  had  a  check-book,  on  the 
credit  side  of  which  were  entered  the  collections,  and  on  the  debit 
side  the  checks  drawn  against  them.  The  book  was  kept  and  en- 
tries made  partly  by  Mrs.  Parish,  partly  by  Henry  Delafield,  and 
party  by  William  Delafield.  No  books,  except  these  two,  were 
kept  during  the  six  years,  nor  were  any  balance-sheets  ever  made. 

iii.  77,  153, 190,  729. 

May  8. 

Mrs.  Parish  finds,  as  she  did  in  February  with  the  Manhattan 
Gas  Ck>.,  {ante,  p.  49),  that,  simply  taking  her  husband  with  her, 
she  cannot  succeed  in  collecting  dividends,  &c  She  comes  to  the 
office  for  Mr.  Kemochan,  who  goes  with  her^  and,  known  to  be  a 
man  of  large  wealth,  collects  them  upon  the  responsibility  of  his 
receipt.  In  some  cases,  where  dividends  were  paid  by  checks  to 
order,  or  by  coupons  to  bearer,  this  was  not  necessary. 

i.  234,  276-278,  295,  298. 
Exhibit,  287. 
iii.  795. 

May  19. 

Dr.  Taylor  administers  communion  to  Mr.  and  Mrs.  Parish 
and  Mary  Ann  Green.  i.  750. 

Daniel  Parish  goes  to  Europe  for  the  health  of  one  of  his 
daughters,  to  return  in  the  fall.  Mr.  Kernochan  alluded  to  it,  and 
Mrs.  Parish  said  '^  she  was  glad  of  it."  1.  239. 

June  1. 

The^r«/  item  of  the  capital  of  Mr.  Parish  matures.  $15,000 
Bonds  of  the  Utica  and  Schenectady  Railroad  are  collected  by  Mrs. 
Parish  and  deposited  by  her  to  her  own  account  lit.  195. 
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1850.  June  3. 

Mrs.  Parish  xnakesi  her  firzt  investmetit  in  the  purchase  of 
$20,000  Hudson  Railroad  Bonds,  takes  them  in  her  own  name^  and 
puts  them  down  in  her  Tickler  as  '^  ker  property. ^^ 

iii.  195,  631. 

June  17. 

Some  dividends,  interest,  and  capital  of  Mr.  Parish  having 
been  paid  in,  Mrs.  Parish  purchases  110,000  Miami  Railroad  Co., 
and  puts  them  down  in  the  "  Tickler  "  as  her  own  property.  Her 
receipts  being  short,  H.  and  W.  Delafield  lent  her  $1,000  to 
make  the  purchase.  iii.  195,  323. 

July  1. 

Although  Mr.  Folsom  was  continued  at  a  salary,  the  r^ular 
account  books  at  the  office,  about  which  Mr.  Parish  used  to  be  so 
very  particular  and  minute,  were  discontinued.  Mrs.  Parish,  tak- 
ing the  business  into  her  own  hands,  furnished  Mr.  Folsom  no  in- 
formation by  which  they  could  be  continued.  He  endeavored  to 
do  so,  and  made  out  a  balance-sheet  of  this  date,  necessarily  some- 
what on  conjecture.  TkU  was  ike  last  balance-sheet  ever  made  by 
him  or  anybody  else,  i.  329. 

iii.  77, 154,  348,  730,  737. 
July  5. 

She  pays  Mr.  Folsom's  salary,  $500.  iii.  196. 

Julys. 

Mr.  Folsom,  desirous  of  continuing  his  attention  to  the  busi- 
ness, writes  a  note,  requesting  a  promissory  note  to  be  sent  down 
for  collection.  Although  this  and  others  were  addressed  to  Mr. 
Parish,  this  was  a  matter  of  form  and  etiquette.  They  were  in- 
tended for  Mrs.  Parish.  i.  400,  405,  421. 

August  1. 

Mrs.  Parish  purchases,  out  of  receipts  of  interest  and  capital 
of  Mr.  Parish,  $9,000  stock  of  Bank  of  Commerce,  and  has  it 
transferred  to  her  ovm  name^  and  put  down  in  the  Tickler  as  her 
property. 

August  15. 

Ditto.    $5,000. 

August  17. 

Ditto.    $2,000.  iii  196,  323,  613. 
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1850.  September  12. 

Mrs.  Parish,  feeling  that  it  would  be  very  agreeable  to  her  if  she 
could  dispense  with  the  aid  of  Mr.  Kernochan  in  making  collections, 
determines  at  last  to  get  a  power-of-aUorney  to  herself. 

This  is  produced,  but  not  proven.  It  purports  to  be  signed  by 
Mr.  Parish,  although  any  attempt  to  induce  him  to  write  even  his 
name  had  been  long  ago  abandoned  in  despair  (anfe,  41),  and  Mr. 
Lord  had  even  to  make  a  mark  for  him  to  the  codicils  {ante,  36, 43). 

A  fac-simile  of  the  signature  is  printed  in  the  testimony.  The 
inflection  of  several  of  the  letters  is  to  the  right,  not  to  the  left, 
and  shows  that  it  must  have  been  written  by  some  person  with 
the  right  hand.  iii.  497. 

Ante,  47. 

And  comparing  the  signature  to  this  power  with  the  mode  in 
which  William  Delafield  wrote  the  name  of  Henry  Parish,  of 
which  a  facsimile  is  also  printed,  it  is  clear  that  the  signature  teas 
tnade  by  him  with  the  hand  of  Mr,  Parish. 

iii.  792,  793,  155. 

i.  270. 
iii.  673,  674,  683,  732,  734. 

September  20. 

Mrs.  Parish  pays  for  two  seats  at  the  opera  for  the  season,  tl50. 
Henry  Delafield  says  that  when  Mrs.  Parish  went  out,  her  brother 
William  accompanied  her,  and  he  stayed  home  '*  to  take  care  of 
and  amuse  Mr.  Parish.*'  iii.  80,  198. 

October  21. 

Mrs.  Parish,  having  determined  to  build  a  vault  for  her  hus- 
band at  Greenwood,  takes  him  to  see  it !  These  visits  are  contin- 
ued during  1850,  1851,  and  1852,  more  than  once  a  month,  until 
it  is  completed.  She  makes  the  first  payment  on  account,  $577, 
its  fmal  cost  being  18,049.  iii.  198,  739,  759. 

ii.  607. 
October  28. 

Simmons,  the  man-nurse,  leaves,  and  is  succeeded  by  Thomas 
Wingrove,  who,  though  employed  before,  now  takes  charge  of  Mr. 
Parish  when  he  came  from  Hellgate.        i.  505,  443,  468,  470. 

November  4. 

Mrs.  Parish  pays  a  bill  of  Mr.  Parish's  old  farrier,  MuHigah,  and 
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18S0.  quarrels  with  and  insults  htm  for  charging  50  cents  extra  for  shoe- 
ing a  vicious  horse.  Mr.  Parish  sitting  in  the  carriage,  he  appealed 
to  him.    She  said,  ^'  he  ^Ld  not  understand  it."        i.  572,  573. 

November  6. 

Mrs.  Parish  purchases  a  diamond  collar  for  t4,000 ;  and,  dur- 
ing the  residue  of  the  six  years,  continues  to  increase  the  purchase 
of  furniture,  dsc,  which,  by  his  will^  would  belong  to  her,  inde- 
pendent of  any  codicil.  These  purchases  amounted  to— decora- 
tions, $7,632 ;  furniture,  $9,675 ;  jewelry,  $5,903 ;  and,  being 
made  from  time  to  time,  shows  one  of  her  occupations  during  the 
period.  iii.  199,  202,  403,  758. 

ROUTINE  OP  DONATIONS- 

November  23. 

Mrs.  Parish  commences  this  day  a  new  system — a  Routine  of 
Donations^  some  to  individuals,  principally  to  piiblic 'associations^ 
The  contributions  of  Mr.  Parish  for  four  years  before  his  attack 
were  only  $510,  but  those  of  Mrs.  Parish  in  the  succeeding  five 
years  amounted  to  the  sum  of  $18,993  and  upward,  of  which 
$4,350  was  solicited  and  disbursed  by  Dr.  Taylor.  They  are  too 
numerous  to  be  mentioned  here  in  detail ;  a  few  only  will  be  no> 
ticed  as  we  proceed.  They  have  this  peculiar  feature,  that  although 
she  was  rapidly  absorbing  all  the  personal  estate  of  Mr.  Parish 
into  her  own  name,  she  was  very  careful  that  all  the  gifts  and  dona- 
tions should  be  in  the  nante  of  Mr,  Parish. 

hi  756. 

Index,  13,  38. 

Mrs.  Parish  contributes  $25  to  the  Lying-in  Asylum,  through 
Mrs.  Emmet. 

iii.  201. 

November. 

Mr.  Daniel  Parish,  having  returned  from  Europe,  would  like  to 
see  his  brother,  and,  several  months  having  elapsed,  he  thinks  he 
may  venture  upon  a  visit  to  his  house.  Knowing  that  few  persons 
can  be  found  who  will  insult  a  parent  in  the  presence  of  his  children, 
he  carries  two  young  ladies,  his  daughters,  with  him  for  protection. 
They  were  shown  into  the  library,  and  they  and  Mr.  Parish  soon  go 
to  the  drawing-room  on  the  second  story — (probably  he  raised  his 
two  fingers  upward  as  usual,  and  the  young  ladies,  wishing,  no 
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18SQ.  doubt,  to  see  the  drawing-rooms,  and  thinking  it  natural  that  he 
should  wish  them  to  see  them,  interpreted  the  gesture,  as  usual,  to 
mean  j  ust  what  was  passing  in  their  own  niinds.  He  acquiesces,  and 
they  all  go  up  stairs.)  They  are  going  around,  admiring,  when  Mrs. 
Parish,  whom  they  had  not  asked  for,  and  certainly  did  not  go  to 
see,  enters  the  room.  As  she  had,  in  August  and  October,  1849 
(an/tf,  33,  34, 39),  forbid  Daniel  coming  to  the  house,  she  proba- 
bly considered  this  visit  to  be  an  act  of  audacity,  and  was  deter- 
mined it  should  be  the  Idst.  She  says  nothing.  Daniel  remarked 
to  Henry  that  he  had  not  seen  any  thing  in  Europe  more  hand- 
some. She  laughs  out  derisively,  and  says,  **  That  shows  how 
little  you  must  have  seen  in  Europe."  Daniel  replies— words 
grow  louder  and  louder.  She  orders  him  ''  to  leave  her  house.'* 
^'  Pray,  madam,"  said  he,  "  who  gave  you  a  house  ?  it  is  my 
brother's  house."  She  continued  to  abuse  him  until  he  got  out 
of  the  front  door,  by  which  time  Henry  Parish,  having  got  down 
the  staircase,  excited  and  confused,  raised  his  crutch  to  strike  Mrs. 
Parish,  and  was  prevented  by  the  nurse.  She  went  into  the  libra- 
ry— Henry  Delafield  came  in — she  threw  herself  upon  the  couch, 
and  screamed  at  the  top  of  her  voice  until  the  servants  came  to 
her  assistance.  i.  456,  489. 

(This  is  the  testimony  of  Wingrove,  the  nurse,  who,  being  in 
close  attendance  on  Mr.  Parish,  did  not  see  all  the  incidents  of  this 
interview.  In  a  subsequent  stage  of  the  trial,  Mulvey,  the  waiter, 
and  Susan,  one  of  the  daughters  of  Daniel,  who  saw  it,  were  called 
to  complete  the  description — Mrs.  Parish's  counsel  objected  to  it, 
as  cumulative  evidence,  and  their  testimony  was  lost.)    iii.  725. 

Now,  what  had  Daniel  Parish  done  to  her  to  justify  this  treat- 
ment? 

In  the  whole  three  volumes  of  the  testimony,  there  is  not  the 
slightest  tittle  of  evidence  that  he  ever  did  any  thing  but  ^^  press  by" 
Mrs,  Parish  in  his  anxiety  to  see  his  brother  for  the  Jirst  time 
after  his  attach.  It  is  not  pretended  that  he  touched  her  person — 
he  simply  passed  her,  against  her  order,  into  the  room  of  his  brother, 
whom,  he  was  told,  he  would  never  again  see  alive.  This  incident 
is  magnified  into  lai^e  proportions — he  is  traduced  for  outrageous 
conduct  to  a  woman  {ante^  33) — not  only  that,  he  is  calumniated 
by  the  false  accusation  of  having  taken  the  will  of  his  brother 
from  the  bank  {ante^  42,  46) — he  is  debarred  from  seeing  him 
(ante^  30).    His  property  even  is  taken  from  him — his  box  of  H. 
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1860.  ds  D.  Parish  is  removed  from  the  bank  to  her  possession — -whea^ 
or  hoWy  or  by  -what  influence,  is  unknown  {ante^  46) — and  before 
he  can  obtain  a  portion  of  his  securities  out  of  it,  he  is  obliged  to 
prove  to  her  his  title  by  incontestable  evidence  {ante^  53)— and 
even  then,  it  is  more  than  a  month  before  they  are  surrendered. — 
He  is  daily  wounded  by  the  insulting  conduct  of  the  calls  at  the 
office  in  the  carriage  when  Mr.  Kemochan  or  Mr.  Folsom  is  sent 
for — and  he  is  contumelious]y  passed  over  {ani^j  57). — He  says 
nothing — ^he  does  nothing — he  bears  it  all.  He  goes  to  Europe, 
and,  on  his  return,  pays  a  visit  to  his  brother. — JSif  is  now  finally 
driven  from  the  houses  in  the  presence  of  his  otpn  children^  by  a 
vfoman  10AO,  unasked  for  ^  thrusts  herself  into  his  society » 

Thus  he,  who  had  lived  all  his  life  in  the  closest  daily  associsp 
tion  with  his  brother,  was  never  permitted  to  see  him  again,  alive 
or  dead ! 

Was  this  Christian?  was  it  human?  How  hopelessly  and 
helplessly  idiotic  did  Mrs.  Parish  know  her  husband  to  be ! ! 

And  yet  she  instructed  her  counsel  to  complain  of  poor  blind 
James  Parish,  that  he  did  not  come  down  to  see  his  brother,  to  be 
subjected  to  the  like  treatment ! 

December  15. 

Dr.  Taylor  administers  the  Holy  Sacrament  to  Mr,  and  Mrs. 
Parish  and  Mary  Ann  Green.  i.  750. 

1851,  January  8. 

Mr.  Daniel  Parish  abandons  the  idea  forever  of  building  on 
his  lots  on  Union  Square,  which  he  had  held  since  1844  (ante^  16), 
and  sells  them  on  this  day.  i.  250. 

January  6. 

Mrs.  Parish  purchases  for  $250  ^  a  Piano,  as  New  Year's 
present  to  my  brother  Bufus."  '  iii.  203. 

January  13. 

Mrs.  Parish  makes  a  bridal  present  to  Mrs.  Montgmery,  the 
daughter  of  Mr.  Kemochan,  a  diamond  cross,  1600.      iiL  204. 

January  24. 

And  a  bridal  present  to  Dr.  Markoe,  a  silver  pitcher,  1119. 

iii.  204. 
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1851,  February  1. 

Nathaniel  Thurston  executes  to  Mr,  Parishy  in  his  oton  name, 
two  bonds  and  mortgages  for  $900  and  $1,800;  and  they  are  put 
down  in  the  Tickler  as  his  property^  being  ike  only  instance  in  the 
entire  six  years  of  any  investment  being  made  in  his  name, 

iii.  322,  607,  638. 
February  1. 

The  Georgia  Bonds  of  Mr.  Parish  having  been  paid  at  matu- 
rity, and  various  dividends,  dsc,  received,  Mrs.  Parish  purchases 
$10,000  Bonds  Watertown  and  Rome  Railroad,  which  are  put 
down  in  the  Tickler  as  her  property.    They  are  payable  to  bearer. 

iii.  204,  205,  617. 
February  5. 

Ditto,  15,000. 

Ma«*  5. 

Mr.  Folsom,  at  request  of  Daniel  Parish,  requests  by  note 
that  the  Alabama  Bonds,  of  which  he  is  part  owner,  be  taken  out 
of  the  box  of  H.  ds  D.  Parish  in  her  possession,  and  sent  down 
for  collection.  i.  420,  426. 

March  24. 

Mrs.  Parish  purchases  this  month,  out  of  capital  and  income  of 
Mj:.  Parish  received,  Erie  Railroad  Bonds,  $60,000.   i.  190. 

iii.  208, 614. 

These  Bonds  were  payable  to  bearer,  but  the  envelope  contain- 
ing them  was  marked  with  her  name,  and  they  were  put  down  in 
the  Tickler  as  her  property,  iii.  323,  519,  547,  614. 

April  3. 

A  small  Bond  and  Mortgage  of  $500  having  been  paid  off  to 
Mr.  Folsom,  he  sends  a  note  asking  the  papers,  that  he  may  draw 
a  satisfaction*piece ;  and  wishes  that  Mr.  Parish  may  come  dow^n 
and  sign  it,  so  that  he  can  witness  the  signature,  and  save  him  the 
necessity  of  going  before  a  Ck)mmissioner.  i.  431. 

This  looks  like  a  little  stratagem  of  Mr.  Folsom — (so  little  was 
known  outside  of  the  conclave  at  Union  Square  of  the  real  condition 
of  the  mind  of  Mr.  Parish) — to  see  whether  Mr.  Parish  could  write 
his  signature ;  but  Mrs.  Parish  was  not  to  be  caught.  The  satisfac- 
tion-piece is  signed  with  a  mark  at  home,  and  William  Delafield  is  the 
witness  who  goes  before  the  Commissioner  to  prove  it.   iii.  495. 
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1861.  This  satisfactipn-piece  purports  to  be  signed  by  Mr.  Parish — 
^'  Hy .  Parish  " — and  the  fac-simile  is  printed  in  the  evidence.  Like 
the  power  of  12th  Sept.,  1850,  supra,  the  letters  incline  to  the 
right,  and  show,  by  the  same  comparison  with  the  writing  of 
William  Delafield,  that  it  was  written  by  him  with  the  hand  of 
Mr.  Parish.  iii.  792,  793,  155. 

iii.  673,  674,  683,  732,  734. 

May  3. 

Mrs.  Parish  purchases,  out  of  capital  and  income  of  Mr.  Par- 
ish received,  $10,000  Bonds  Harlent  Railroad,  and  $10,000 
Water  town  and  Rome,  and  $25,000  New  York  and  New  Haven 
Railroad — payable  to  bearer,  and  puts  them  down  in  her  Tickler 
as  her  property.  iii.  211,  323,  618,  612. 

May  6. 

Mrs.  PaHsh,  not  content  with  investing  receipts  in  her  own  name 
and  as  her  own  property,  goes  with  William  Delafield,  and  trans- 
fers, as  the  attorney  of  Mr.  Parish  under  the  power  of  12th  Sept., 
1850,  his  50  shares  of  Panama  Railroad  to  herself,  and  puts  them 
down  on  her  Tickler  as  her  property.  iii.  598,  599,  323. 

May  21. 

Dr.  Taylor  administers  Communion  to  Mr.  and  Mrs.  Parish 
and  Mary  Ann  Green.  i.  750. 

June  4. 

A  large  amount  of  capital  of  Mr.  Parish  having  been  paid  on 
the  maturity  of  $15,000  Bonds  of  Utica  Railroad,  and  other  re- 
ceipts of  income,  Mrs.  Parish  purchases  $17,000  Bonds  of  Har- 
lem Railroad,  standing  in  her  ovm  name,  and  put  down  on  the 
Tickler  as  her  property.  iii.  212,  323,  632. 

July  14. 

Mrs.  Parish,  out  of  income  of  Mr.  Parish  received,  purchases 
Erie  Railroad  acceptances,  $11,000,  and  puts  them  down  on  the 
Tickler  as  her  property.  iii.  213,  323. 

August  1. 

Mrs.  Parish  lends  $3,000  to  Mr.  Shook,  who  owed  Mr.  Parish  an 
old  bond  and  mortgage  of  $5,000.  These  are  satisfied,  and  a  new 
bond  and  mortgage  for  $8,000  taken  in  the  name  of  Mrs.  Parish,  and 
put  down  in  the  Tickler  as  her  property.  i.  615. 

i.  214,  323,  62. 
August  6. 

Mrs.  Parish,  out  of  receipts  of  income  of  Mr.  Parish,  purchases 
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1861. 16,000  Bonds  Pennsylvania  Coal  Company,  transferred  to  kernanu, 
and  put  down  in  the  Tickler  as  her  property,    iii.  214, 328, 632. 

September  21. 

The  nurse,  Wingrove,  leaves  the  service  with  a  present  from  Mrs. 
Parish,  and  is  succeeded  by  William  Brown,     i.  443,  468,  470. 

il.  450. 
October  24. 

Mrs.  Parish  pays  $150  for  two  opera  seats  for  the  season. 

iii.  217. 
November. 

Dr.  Taylor  administers  Communion  to  Mr.  and  Mrs.  Parish 
and  Mary  Ann  Green.  -  i.  750. 

November  4. 

Mrs.  Parish,  out  of  receipts  of  income  of  Mr.  Parish,  purchases 
t5,000  Bonds  Pennsylvania  Coal  Company — transferred  to  her 
name,  and  put  down  in  the  Tickler  as  her  property. 

iii.  218,  323,  632. 
December  16. 

Ditto,  115,000  Erie  Railroad  Bonds.  iii.  220. 

December  22. 

Mrs.  Parish,  in  the  name  of  Mr.  Parish,  makes  a  donation  of 
tl50  to  the  House  of  Industry.  iii.  219. 

During  this  year,  1851,  various  incidents  occur  worthy  of  notice. 

Greenwood. 

A  grand  mausoleum  or  monument  was  to  be  erected  over  the  vault 
at  Greenwood,  and  Mrs.  Parish  employed  several  artists  to  make 
plans  and  drawings.  They  are  shown  to  Mr.  Parish  for  selection, 
and  Major  Richard  Delafield  says  he  asked  him  the  question,  if  '*  he 
accepted  the  plan  of  Mr.  Arnot?"  and  that  he  replied,  distinctly, 
'*  Yes ;''  although  Dr.  Markoe  says  he  had  lost  the  use  of  that 
word  for  more  than  two  years.  It  turned  out  in  this  case,  as  in 
every  other,  that  Mr.  Parish  woe  understood  to  want  jttst  what 
Mrs.  Parish  and  her  interlocutors  wanted.  W  hen  the  *'  first  sketch '' 
of  the  design  was  sent  to  the  house,  and  before  even  the  Major 
had  seen  it,  she  gave  to  that  plan  her  "  decided  preference."*^  The 
Major  agreed  with  her,  and  after  ^'  the  sketch  "  had  been  drawn 
out  in  full  as  a  plan,  it  was  then  presented  to  Mr.  Parish,  who 
''  accepted  "  it,  as  before  stated.  ii.  61 1--613,  627. 
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185L  Scene  of  Nudity. 

His  nurse  was  preparing  him  to  rise  from  bed  one  mornings 
being  stripped  naked  to  have  a  clean  flannel  shirt  put  on ;  he  insist- 
ed upon  getting  out  of  bed,  and  going  to  a  wardrobe  of  Mrs.  Par- 
ishes, apparently  looking  for  his  clothes.  The  nurse  told  him  ^'  none 
of  his  clothes  were  there.  He  was  not  at  all  satisfied.  He  gave 
me  two  or  three  punches  of  his  elbow,  and  insisted  upon  searching 
it  up  and  down  with  his  hand,  in  that  manner,  and  expressing 
^  Yanne,  yanne,  yanne,'  we  got  back  to  the  bedside — poor  Mr.  Par- 
ish fell,  and  Mrs.  Parish  jumped  out  of  bed,  and  cried  out,  *  What 
was  that  1 '  I  told  her  Mr.  Parish  had  fallen,  and  she  assisted  me 
to  get  him  on  his  feet."  i.  446-449,  478,  479. 

His  Trip  to  the  Attic, 

One  morning,  being  dressed  to  go  down  stairs  to  breakfast,  he 
pushed  his  nurse,  who  was  supporting  him  on  the  right  side,  and 
would  go  up  stairs  into  the  fourth  story,  and  then  into  the  attic 
immediately  under  the  roof;  went  around  the  attic,  which  was 
too  low  for  his  head,  making  all  the  time  the  old  gesture,  putting 
up  his  two  fingers,  crying  out,  "  Yanne,  yanne,  yanne.''  Both  the 
ascent  and  descent  were  very  difficult  and  dangerous.  The  nurse 
told  Mrs.  Parish,  who  replied,  "  Mr.  Parish,  you  have  been  tak- 
ing a  nice  little  walk  this  morning." 

The  other  side,  wanting  an  explanation  of  this  idiotic  ramble 
in  the  early  morning,  say  that  he  went  up  to  examine  the  wine 
closet,  and  to  see  whether  his  nurse  was  not  using  his  old  wines ! 

i.  453,  454,  485-487. 
Hie  Trip  to  the  Cellar. 

One  evening,  the  nurse  taking  him  from  the  library  on  the  way 
to  bed,  Mr.  Parish  stopped,  as  usual,  at  the  kitchen ;  insisted  upon 
going  inside,  then  into  the  pot  closet,  or  scullery,  adjoining,  search- 
ing the  shelves  as  if  he  were  looking  for  something.  The  cook  men- 
tioned '^  dishes,  pots,  pans*-did  he  want  any  thing  that  way  f "  Still 
he  would  go  on  with  the  usual  gesture  of  his  uplifted  hand  and  fin- 
ger, crying  "  Yah,  yanne,  yanne,"  and  growing  more  and  more  ex- 
cited. The  other  servants,  five  in  number,  suggest  all  the  things 
they  can  possibly  think  of,  but  he  goes  on.  Mrs.  Parish  comes, 
and  also  makes  suggestions,  but  he  goes  on ;  he  insists  upon  going 
down  into  the  cellar.  While  he  and  the  nurse  were  going  down  the 
fourteen  steps  to  the  cellar,  a  light  was  brought,  and  Mr.  Parish 
goes  around  the  cellar  in  the  same  way,  Mrs.  Parish  standing  at  the 
head  of  the  stairs.  At  last  the  cook  said  ^'cranberries,"  and  he  ac- 
quiesced, and  went  up  stairs,  and  was  put  to  bed.    All  the  servants 
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ISffL  thought  he  had  been  looking  for  cranberries  all  this  time,  and  that 
he  wanted  cranberries  for  breakfast  the  next  morning,  and  Mrs. 
Parish  allowed  them  to  think  so !  i.  495,  496,'  50S^-^5. 

Scent  in  Broadway. 

One  morning  in  the  drive,  Mrs.  Parish  stopped  in  Broadway 
at  Root's  the  photographer,  to  have  her  likeness  taken.  She  gave 
orders  to  the  nurse  and  the  coachman  not  to  go  away  without 
her,  and  that  if  Mr.  Parish  became  impatient,  to  go  up  for  her. 
After  she  had  left  a  short  time,  Mr.  Parish  looked  at  the  nurse, 
standing  on  the  sidewalk,  and  pointing  down  Broadway,  saying, 
"  Yanne,  yanne,  yanne;"  did  the  same  thing  to  the  coachman, 
both  understanding  that  he  wanted  them  to  drive  off  and  go  down 
town ;  they  were  unwilling  to  disobey  the  instructions  of  Mrs. 
Parish.  "  He  hollowed,  '  Neay,  neay,  neay,  aney,  aney,  aney,* 
until  he  got  a  crowd  around  the  carriage,"  and  the  coachman  was 
afraid  that  he  would  break  the  windows ;  the  nurse  went  up  for 
Mrs.  Parish,  and  the  coachman  "  got  on  the  box  and  started  down 
the  block  to  get  out  of  the  way.  /  then  turned  back,  and  by  the 
time  I  got  back,  Mrs.  Parish  was  out  or  coming  out,  and  then  the 
crowd  was  scattered."    She  got  in,  and  they  drove  off. 

i.  452,  453,  483-485. 
ii.  766,  767,  770, 771. 

» 

Visit  inside  the  Phcenix  Bank, 

Mrs.  Parish  takes  Mr.  Parish  on  a  second  {ante,  44)  and  last 
visit  to  inside  the  Phoenix  Bank  Mr.  Tileston,  the  President,  de- 
scribes the  interview :  "  He  was  led  in  by  a  servant-man,  who  ac- 
companied him — ^they  went  to  the  rear  of  the  bank,  where  the 
officers'  desks  were  located — Mr.  and  Mrs.  Parish  sat  on  the  sofa, 
side  by  side — ^he  made  certain  signs  and  an  expression,  as  near  as 
I  can  recollect  it,  of  '  Nin,  nin,  nin,  nin' — she  construed  it  that  he 
wanted  to  know  about  our  progress.  She  had  previously  told  me 
that  she  perfectly  understood  his  sounds,  and  could  interpret  them. 
I  did  not  attach  any  meaning  to  these  sounds  independently  of  what 
Mrs.  Parish  said  to  me.  I  showed  him  our  weekly  statement,  in 
an  oblong  book — Mr.  and  Mrs.  Parish  both  looked  at  it — it  rested 
on  both  of  them,  as  they  sat  on  the  so&,  their  heads  inclining  at 
the  same  time  over  the  book.  They  stayed  in  the  bank  about 
10  or  12  minutes,  and,  after  the  usual  salutations,  left." 

This  visit  was  a  perfect  success.  Mr.  Tileston  is  a  gentleman, 
and  would  not  doubt  the  word  of  a  lady.     He  believed  unhesitat- 
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185L  ingly  not  only  that  Mr.  Parish,  as  a  large  stockholder,  was  anxiotts 
about  the  position  of  the  bank,  but  that  he  could  read  {antey  63) 
and  did  read  the  balance-sheet  understandingly.  He  says,  with 
infinite  credit  to  himself  as  a  gentleman,  that  Mr.  Parish  "  ap- 
peared to  be  pleased,  from  the  expression  of  his  countenance 
{antey  67),  with  the  result  of  the  business ! !  "  What  a  capital 
witness  for  the  codicils  !  ii.  154,  182. 

1852,  January  7. 

Mrs.  Parish,  out  of  receipts  of  capital  and  income  of  Mr.  Parish, 

purchases  $10,000  Harlem  Railroad  Bonds,  has  them  transferred  to 

her  own  name^  and  puts  them  down  in  her  Tickler  as  her  property, 

ilL  221,  323,  632. 
February  10. 

Ditto,  $6,000  Pennsylvania  Coal  Company  Bonds. 

iii.  223,  323,  632. 

February  21. 

Communion  administered  by  Dr.  Taylor  to  Mr.  and  Mrs. 

Parish  and  Mary  Ann  Green.  L  750. 

April  7. 

Mrs.  Parish,  out  of  receipts  of  income  of  Mr.  Parish,  purchases 

$3,000  Pennsylvania  Coal  Co.  Bonds,  has  them  transferred  into  her 

own  name^  and  puts  them  down  in  the  Tickler  as  her  own  property. 

iii.  225,  323,  632. 

April  8. 

Mrs.  Parish  contributes,  through  Mr.  Vail,  cashier  of  the  Bank 

of  Commerce,  $150  for  one  colporteur.  iii.  225. 

April  14. 

Dr.  Taylor,  in  the  course  of  conversation  at  Union  Square,  in- 
cidentally mentioned  the  poor  success  of  contributions  for  the  oi^an 
'  of  Grace  Church  Free  Chapel.  The  Doctor  describes  the  interview : 
^  \  said  that  I  had  succeeded  very  badly,  and  that  I  had  endeavored 
to  beg  the  money,  but  finding  it  so  unpleasant,  1  had  myself  paid 
the  balance,  and  let  the  matter  drop ;  Mr.  Parish  immediately  took 
up  the  subject,  and  in  his  inarticulate  but  emphatic  manner  inquired 
how  much  I  had  paid ;  he  would,  for  instance,  as  soon  as  I  said  I 
had  paid  the  money,  point  to  me,  and  say,  '  Yah,  yah,  yah,'  in  a 
very  emphatic  manner,  as  if  with  indignation ;  I  replied,  *  Yes,  sir, 
I  have  paid  it  rather  than  beg  rich  men  for  their  gold,  which  is  like 
draining  their  heart's  blood  from  them ;'  he  then  looked  at  me  in- 
quiringly again,  with  his  two  fingers  raised,  which  was  a  usual  mo- 
tion of  his ;  I  asked  him, '  Do  you  wish  to  know  how  much  1  have 
paid?'  he  replied  emphatically, '  Yes,  yes,  yah,  yah,  yah,'  nodding 
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1862.  his  head ;  I  replied  to  him  that  the  balance  1  had  paid  waa  $^4S&^ 
he  immediately  looked  at  Mrs.  Parish,  and  pointed  to  me ;  she 
said,  '  You  want  me  to  repay  this  to  the  Doctor  ? '  he  replied, 
^  Yah,  yah,  yah,  yah,'  nodding  his  head,  and  pointing  to  me ;  she 
replied, '  Very  well,  we  will  see  about  that ;'  I  afterward  received 
a  check  for  $400."        '  i.  758. 

ill  225. 

Mrs.  Parish  is  quick  to  see  what  Dr.  Taylor  wants,  and,  being 
sure  of  a '  yah,  yah,  yah '  from  Mr.  Parish,  asks  him  the  question. 
The  Doctor  is  credulous  before,  but  now  he  is  convinced  of  his  intel- 
ligence !  Does  not,  however,  this  narrative  of  Dr.  Taylor  justify  the 
remark  of  Sir  Henry  Holland  ?  "  I  cannot  forbear,"  says  he, "  stating 
the  impression  I  derive  from  the  general  tenor  of  the  evidence,  that 
the  witnesses  at  large,  and  especially  those  who  were  in  closest  and 
longest  contact  with  Mr.  Parish,  deal  with  the  case  as  if  they  felt  there 
was  imbecility  of  mind  as  well  as  body."  Would  Dr.  Taylor  have 
addressed  Mr.  Parish  in  that  way  before  the  19th  July,  1849  f 

Medical  opinions,  573. 
Hay  a 

Mrs.  Parish  makes  a  gift  of  1100  to  Mary  Ann  Green,  and  en- 
ters it  in  her  check-book,  "a  present  from  Mr.  Parish."    iiL  226. 

May  28. 

Communion  administered  by  Dr.  Taylor  to  Mr.  and  Mrs. 
Parish  and  Mary  Ann  Green.  i.  750. 

June  9. 

Mrs.  Parish,  out  of  receipts  of  capital  and  income  of  Mr.  Par- 
ish, purchases  $15,000  Erie  Railroad  Acceptances,  and  $9,000 
Northern  Railroad  Acceptances.  iii.  225,  632. 

July  2. 

Mrs.  Parish,  out  of  recepts  of  income  of  Mr.  Parish,  purchases 
$10,000  Bonds  of  Cincinnati  Gas  Co.,  payable  to  bearer,  and  puts 
them  down  in  the  Tickler  as  her  property,      iii.  230,  323,  610. 

July  9. 

Mrs.  Parish,  inthenameof  Mr.  Parish,  makes  a  donation  of  $500 
to  the  Historical  Society,  through  Shepard  Knapp,  Esq.     iii.  230. 

July  19. 

Mr.  Parish  being  the  holder  of  117  shares  of  Manhattan  Gas 
Co.,  and  new  scrip  being  issued  to  old  stockholders  for  an  increase 
of  capital,  Mrs.  Parish  calls  on  the  Company  and  requests  the  new 
scrip  to  be  made  to  herself,  signing  the  order  as  the  Attorney  of 
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1868.  Mr.  Parish.    It  is  done  accordingly,  and  put' down  in  the  Tickler 
as  her  property,  •  iii.  596, 599. 

August  11. 

Mrs.  Parish,  out  of  the  income  of  Mr.  Parish,  invests  120,000 
N.  H.  and  New  London  Railroad  Bonds.  Though  payable  to 
bearer,  they  are  put  down  in  her  Tickler  in  the  list  of  Securities 
beUyiiging  to  her.  iii.  233,  323,  613. 

August  17. 

Mrs.  Parish,  in  the  name  of  Mr.  Parish,  makes  a  donation  of 
$100  to  the  Demilt  Dispensary.  iii.  233. 

November  6. 

Mrs.  Parish,  out  of  receipts  of  the  capital  of  Mr.  Parish,  pur- 
chases 1 10,000  Metropolitan  Bank,  has  it  transferred  to  her  own 
'     name,  and  put  down  in  her  Tickler  as  her  property, 

iii.  238,  323, 633. 

November  8. 

Dr.  Taylor  administers  Ck>mmunion  to  Mr.  and  Mrs.  Parish 
and  Mary  Ann  Green.  i.  750. 

December  11. 

Mrs.  Parish  makes  another  investment  of  110,000  Metropoli* 
tan  Bank,  with  like  transfer  to  hersel/y  and  like  entry  on  Tickler, 
as  her  property.    Also  115,000  Northern  Railroad  Acceptances. 

iii.  240,  323,  633. 
December  16. 

Mr.  Parish  has  a  dangerous  illness,  lasting  till  1st  January. 
His  physicians  attend  him  four  and  six  times  a  day— once  remain- 
ing all  night  iii.  706. 

18S8,  January  5. 

Mrs.  Parish,  out  of  the  income  of  Mr.  Parish,  purchases 
$15,000  Erie  RaUroad  Acceptances.  iii.  242,  323. 

January  15. 

Communion  is  administered  by  Dr.  Taylor  to  Mr.  and  Mrs. 
Parish  and  Mary  Ann  Green.  i.  705. 

February  2. 

On  this  day,  Mrs.  Parish  writes  Mr.  Luther  Bradish  a  note, 
requesting  him  to  call  at  her  house.  The  Governor  goes,  finds 
Mr.  and  Mrs.  Parish  and  William  Delafield  in  the  library — ^shook 
hands  with  Mr.  Parish.     Although  ^'his  countenance  indicated 
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« 

1868.  debility  somewhat/'  yet ''  his  appearance  altogether  being  pretty 
good,"  the  Governor  ^' congrattlated  him  on  his  appearing  so 
well." — Sat  down  next  to  Mr.  Parish,  who  wore  his  spectacles. 

Mrs.  Parish,  not  waiting,  as  usual,  for  Mr.  Parish  to  put  up  his 
fingers  for  a  suggestion,  but  having  the  miraculous  gifl  of  knowing 
what  Mr.  Parish  wanted,  said  that  '^  Mr.  Parish  desired  to  leam 
something  of  the  enterprise  in  which  the  Bible  Society  was  then 
engaged,  in  erecting  the  New  Bible  House  in  Astor  Place ! " 

The  Governor,  being  a  member  of  the  Building  Committee, 
stated,  "  looking  Mr.  Parish  in  the  face,"  that  the  Society,  not 
wishing  to  divert  their  funds  from  the  object  "  of  printing  and  cir- 
culating the  Scrictures,"  had  obtained  $55,000  in  subscriptions  for 
the  building ;  and  that  sum,  together  with  the  rents  to  accrue  from 
the  stores  and  other  portions  of  the  building  to  be  rented,  would 
pay  the  interest  upon  the  debt  for  construction,  and  ^*  leave  a  con- 
siderable surplus  as  a  sinking  fund  for  its  final  extinction." 

Mrs.  Parish  then  asked  Mr.  Parish  if  he  desired  to  contribute 
to  this  object  %  that  is  to  say,  to  an  object  which,  by  the  Gov- 
ernor's own  showing,  required  no  aid. 

The  benevolent  Governor,  delighted  with  the  prospect  of  a 
donation  to  his  excellent  Society,  awaits  the  response.  Mr.  Par- 
ish made  a  sound,  which  "  would  perhaps  be  more  perfectly  repre- 
sented by  the  letters  ye/i,  than  any  others  I  could  use."  This 
sound  was  made  not  singly,  but  repeiitiously.  He  did  not  rely 
upon  this  as  an  affirmative,  but  relied  "  mainly  on  the  expression 
and  gesture"  of  Mr.  Parish.  The  gesture  was  "  the  bowing  of 
the  head,"  rather  more  than  once,  with  the  corresponding  (?)  ex- 
pression of  the  face  ;  that  is  to  say,  the  movement  which  Gover- 
nor Bradish  construed  to  indicate  his  wish  to  contribute,  was  the 
sounds,  "  Yeh,  yeh,  yeh,"  and  the  repetitious  bowing  of  the  head. 

Mrs.  Parish  then  asked  him  if  he  desired  to  contribute  a  sum, 
naming  it  at  $1,000  or  $2,000.  He  shook  his  head  repetitiously, 
and  made  a  sound  repetitiously,  like  "  Neh,  neh,  neh,"  with  an  ex- 
pression of  face  "  the  usual  expression  of  the  negative."  (?) 

Mrs.  Parish  then  named  larger  and  larger  sums  in  several  ques- 
tions, and,  the  same  sounds  and  movements  coming  from  Mr.  Parish, 
which  the  Governor  took  to  be  negatives,  Mrs.  Parish  began  to  fear 
that  she  might  pay  very  dearly  for  this  visit.  Finally,  she  named 
$5,000,  and  Mr.  Parish  gave  the  same  sound  and  motion  as  before ; 
that  is,  he  said  "  Yeh,  yeh,  yeh,"  and  bowed  his  head  repetitiously. 
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1853«  The  Governor  then  asked  him  whether  he  wished  this  sub- 
scription to  be  applied  to  the  general  fund  for  the  printing  and 
circulation  of  the  Scriptures?  He  indicated  a  negative  in  the 
same  way  as  before.  He  then  asked  him  if  he  wished  it  to  apply 
to  the  building  fund  for  the  erection  of  the  building  1  The  affirm- 
ative was  indicated  in  the  same  way  as  before.  That  is  to  say, 
Mr.  Parish  wished  it  to  apply  to  the  fund  which  did  not  need  it — 
the  building  fund  had  been  stated  by  the  Governor  to  be  fully 
sufficient  for  the  erection  of  the  building  and  paying  for  it. 

Mrs.  Parish  drew  a  check  for  $5,000,  handed  it  to  Mr.  Parish, 
who  held  it  before  his  eyes,  and  then  handed  it  to  Gov.  Bradish, 
with  some  motion  of  the  head  and  some  sound,  which  the  Gover- 
nor construed  to  mean  '*  that  it  was  all  right."  Mrs.  Parish  then 
takes  a  receipt  for  the  check,  and  the  Governor,  being  a  gentleman 
who  would  not,  upon  any  consideration,  especially  in  the  cause  of 
charity,  suspect  a  lady,  retires  with  the  opinion  that  Mr.  Parish 
could  read  and  understand  him.  He  says,  "  If  I  had  entertained 
any  doubt  of  it,  I  would  never  have  received  the  check." 

Can  any  one  doubt  that  the  whole  scene  was  got  up  by  Mrs.  Par- 

ish  from  the  commencement  and  carried  through  to  the  end,  for  the 

purpose  of  adding  to  her  list  of  witnesses  so  important  a  personage  as 

Gov.  Bradish  ?    And,  though  the  expenditure  must  have  seemed 

to  her  to  be  rather  large,  who  can  say  that  the  good  opinion  of  Gov. 

Bradish  and  the  Bible  Society  would  be  too  high  at  any  price  ? 

ii.  279.  , 

February  3. 

Mrs.  Parish,  out  of  the  receipts  of  capital  and  income  of  Mr. 

Parish,  purchases  $10,000  Erie  Railroad  Acceptances  at  6  months. 

iii.  246. 

April  1. 

Communion  is  administered  by  Dr.  Taylor  to  Mr.  and  Mrs. 

Parish  and  Mary  Ann  Green.  i.  750. 

Dr.  Dubois,  a  physician  in  the  Eye  Infirmary,  an  institution  es- 
tablished by  Dr.  Delafield,  is  called  in  to  examine  the  eyes  of  Mr. 
Parish,  and  makes  five  or  six  visits  between  April  and  June.  Dr. 
Wilkes,  also  a  physician  in  the  same  Infirmary,  had  been  called  in 
for  the  same  purpose,  in  Dec,  1851,  and  made  seven  or  eight  visits. 

There  are  several  curious  circumstances  about  the  retainer  of 
these  gentlemen,  which  excite  the  suspicion  that  it  was  a  part  of 
the  scheme  of  Mrs.  Parish  in  preparing  witnesses. 
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1883.        1.  They  were  the  juniors  in  ophthalmic  surgery,  of  which  Dr. 
Delafield  stood  at  the  head. 

2.  They  are  not  retained  for  the  case,  but  from  visit  to  visit, 
receiving  the  fee  of  $5  from  the  servant  at  the  street  door  as  they 
leave  the  house  \  and 

3.  They  are  called  to  examine  the  eyes  of  Mr.  Parish  on  the 
supposition  that,  by  his  gestures,  he  was  complaining  of  motes 
floating  before  his  eyes — a  symptom  which  precedes  amaurosis. 
Now  the  gestures  which  excited  these  apprehensions  were  no 
other  than  the  well-known  gesture  which  Mr.  Parish  had  used 
ever  since  he  lost  his  mind,  t.  «.,  putting  up  his  hands  and  fingers, 
and  passing  them  backward  and  forward  before  his  face.  The 
gesture  described  by  Dr.  Dubois  is  no  other  than  the  gesture  de- 
scribed by  Mr.  Kernochan  as  the  almost  universal  gesture  of  Mr. 
Parish.  i.  228. 

ii.  62. 

Yet  these  gentlemen,  seeing  Mr.  Parish  only  in  the  presence 
of  Dr.  Delafield  and  Mrs.  Parish,  are  induced  to  believe  that  it 
means  to  express  motes^  and  prescribe  accordingly. 

AprU  12. 

Mrs.  Parish,  in  the  name  of  Mr.  Parish,  makes  a  donation  of 
$150  to  the  Washington  Equestrian  Monument.  ill.  248. 

May  12. 

Mrs.  Parish;  in  the  name  of  Mr.  Parish,  at  the  suggestion  of 
Dr.  Taylor,  makes  a  donation  of  $1,000  to  St.  Luke's  Hospital. 

i.  766. 
iii.  281. 

July  14. 

Mrs.  Parish  makes  a  present  of  $1,000  to  her  brother.  Major 
Delafield,  for  his  services  at  Greenwood.  ii.  614. 

iii.  251. 

Mrs.  Parish,  out  of  the  income  of  Mr.  Parish,  purchases  $7,000 
Bonds  of  Northern  Indiana  Railroad,  payable  to  bearer,  and  puts 
them  down  in  the  Tickler  as  her  own  property, 

iii,  257,  323,  616. 

July  25. 

Mrs.  Parish,  in  the  name  of  Mr.  Parish,  makes  a  donation  of 
$150  for  one  missionary  colporteur.  iii.  251. 
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1858.  Mrs.  Parish,  on  the  same  day,  makes  a  donation  of  $50,  and 
thereby  Mr.  Parish  becomes  a  life  member  of  the  Missionary 
Tract  Society.  iii.  251. 

June  2. 

Mrs.  Parish,  out  of  the  receipts  of  capital  and  income  of  Mr. 
Parish,  purchases  113,000  Buffalo  and  New  York  City  Railroad 
Acceptances,  due  Bee.  5,  1853.  Being  simply  acceptances  soon 
to  mature,  they  are  not  put  down  into  the  Tickler,  either  on  the 
list  of  the  securities  of  Mr.  Parish,  or  on  that  of  Mrs.  Parish. 
They  are,  however,  endorsed  by  her.  iii.  252,  521,  547. 

June  6. 

Dr.  Taylor  administers  Communion  to  Mr.  and  Mrs.  Parish 
and  Mary  Ann  Green.  iv  750. 

June  15. 

Miss  Ann  Parish,  the  aged  maiden  sister  of  Mr.  Parish,  found 
the  house  of  her  brother  yet  open  to  her,  though  it  was  closed  to 
Daniel  and  Mr.  Sherman.  In  the  spring  she  went  there  and  spent 
a  few  days.  Mrs.  Parish  began  to  apply  her  system  of  gifts  to 
her  also.  She  made  her  a  present  of  a  silver  tearkettle,  and 
Brown,  her  witness,  says,  "  Mrs.  Parish  was  very  particular  that 
Miss  Parish  should  understand  that  it  was  a  present  from  her 
brother:'  i.  480. 

iii.  247. 

On  the  15th  of  June,  after  her  return  to  Newbuig,  Mrs.  Par- 
ish writes  her  this  extraordinary  letter,  preserving  a  copy  of  it : 

Dear  Nancy, 

Agreeably  to  your  brother's  request,  I  enclose  you  a 
check  for  11,000,  which  he  begs  you  to  accept  as  a  present  from 
him,  and  believe,  I  am,  &c., 

Susan  M.  Parish. 

On  the  19th  of  July  Mrs.  Parish  again  writes  to  her  that  she 
had  not  heard  of  her  receipt  of  the  letter  and  check — that  the 
check  had  not  been  presented  for  payment,  and  that  Mr.  Parish 
"  feels  anxious  about  it,  and  desires  me  to  write  to  beg  you  will 
answer  this  at  your  earliest  convenience,  and  much  oblige 

"  Yours,  &c." 

On  the  28th  of  July,  Miss  Parish  writes  that  she  had  received 
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1853.  botfi  letter  and  check  in  due  course,  and  wished  to  see  Mrs.  Par- 
ish and  her  brother  in  person  in  the  coming  week,  if  her  health 
permits  to  go  to  the  city.  She  was  evidently  puzzled  at  the  re- 
ceipt of  the  check — she  was  a  lady  of  independent  fortune — why- 
make  her  a  present  of  such  an  amount  of  cash  ? 

In  her  anxious  pursuit  of  witnesses,  Mrs.  Parish  did  not  even 
despair  of  securing  Miss  Ann  Parish.  Brown,  the  nurse,  "  gets 
the  idea"  from  Mrs.  Parish  that  the  reason  why  the  check  was 
not  drawn,  was,  that  Mrs,  Sherman  wanted  the  half  of  it ! 

iii.  253. 

ii.  489,  490,  540,  542,  556,  557. 
June  16. 

Mrs.  Parish,  out  of  receipts  of  capital  of  Mr.  Parish,  pur- 
chases $15,000  N.  Indiana  Railroad  Accepiatices  iii.  253. 

June  18. 

Mrs.  Parish,  out  of  the  income  of  Mr.  Parish,  lends  Dr.  Shook 
$1,200  on  his  note,  and  puts  it  down  as  her  property  in  her  Tickler. 

iii.  253,  323. 
July  2. 

Mrs.  Parish,  out  of  receipts  of  capital  and  income  of  Mr.  Parish, 
purchases  $8,000  Bonds  Michigan  Southern  Railroad,  and  $8,000 
Bonds  Covington  and  Lexington  Railroad — both  payable  to  bearer, 
and  put  down  on  her  Tickler  as  her  property,    iii.  253, 254, 61 1  • 

August  4. 

Mrs.  Parish,  out  of  receipts  of  income  of  Mr.  Parish,  lends 
Philip  Kelly  $10,000  on  bond  and  mortgage,  taken  in  her  oian 
name,  and  put  down  in  her  Tickler  as  her  property. 

iii.  257,  323,  627. 
August. 

Mrs.  Parish,  out  of  receipt  of  capital  and  income  of  Mr.  Par- 
ish, subscribes  and  pays  by  instalments  for  $25,000  New  York 
and  California  Steamship  Co.,  and  $15,000  Pacific  Mail  Steamship 
Co.,  and  puts  them  down  in  her  Tickler  as  her  property, 

iii.  253,  323,  634. 

This  Company  is  organized  by  Charles  A.  Davis  and  his  part- 
ners, Davis,  Brooks  &  Co.  i.  161,  224. 

August  22,  26. 

Mrs.  Parish  discovers  a  new  mode  of  converting  the  estate  of 
Mr.  Parish  to  herself. 

The  old  Phoenix  Bank,  of  which  Mr.  Parish  had  been  a  stock- 
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1853  holder  to  141,1 16  for  more  than  25  years,  even  before  his  marriage, 
was  about  to  be  reorganized  under  the  New  Banking  Law.  Mr. 
Bryson,  who  had  been  the  confidential  clerk  of  John  Delafield,  for- 
mer cashier,  the  brother  of  Mrs.  Parish,  had  succeeded  Mr.  Ogden 
as  cashier  in  the  early  part  of  1850 ;  and  no  doubt  it  was  owing  to 
him  that  Mrs.  Parish  had  been  enabled  to  get  the  tin  boxes  of  Mr. 
Parish,  and  of  H.  &  D.  Parish  {ante,  46),  at  that  time  from  the 
Bank.  He  wrote  a  circular  letter  to  Mr.  Parish,  as  one  of  the  old 
stockholders,  to  call  at  the  Bank,  surrender  his  stock  formally  to  the 
cashier,  subscribe  the  new  Articles  of  Association,  and  receive  new 
stock. 

Mrs.  Parish,  knowing  the  old  relation  of  Bryson  to  her  family, 
and  his  partisanship  in  giving  her  the  boxes,  concluded  to  take 
Mr.  Parish  with  her  to  the  Bank,  instead  of  going  alone  as  his  at- 
torney. She  had  gone  alone  to  transfer  his  Manhattan  Gas  and 
Panama  stocks  to  herself  (ante^  T7,  82),  but  to  the  Phosnix  Bank 
she  takes  him.  Bryson  took  the  formal  papers  out  to  the  carriage, 
and  Mr.  Parish,  being  asked  if  he  would  sign,  said  '^  Yes,"  and 
signed  his  mark  to  the  surrender  to  the  cashier.  (It  appears  that 
he  could  not  sign  his  name,  as  had  been  before  pretended  he  did  do 
on  the  papers  witnessed  by  Wm.  Delafield  [ante^  72).  Being  asked 
if  he  would  sign  the  new  articles,  he  looked  at  Mrs.  Parish,  and 
said  "  Aer."  Bryson  asked  if  he  wished  the  stock  made  out  to  Aer, 
and  he  replied  "  Yes,"  and  she  signed  the  new  articles. 

This  was  found  to  be  informal ;  the  new  stock  could  be  issued 
only  to  old  stockholders.  They  call  again  at  the  Bank  on  the  26th, 
and  Bryson  goes  out  to  the  carriage  with  a  transfer  of  the  old  stock 
to  Mrs.  Parish  ;  read  it  to  him  ;  asked  him  if  he  understood  it, 
..  and  was  as  he  wished ;  put  the  pen  in  his  hand,  and  Mr.  Parish 
made  his  mark  without  any  assistance.  Mrs.  Parish  then  went  in- 
to the  Bank,  signed  the  Articles  of  Association,  and  thus  became, 
by  a  five  minutes'  operation  in  the  carriage  in  Wall  street,  the 
owner  of  $41,116  stock  of  the  Phoenix  Bank. 

This  testimony  shows  nothing  but  the  blind  partisanship  of 
Bryson,  his  belief  in  the  intelligence  of  Mr.  Parish  because  she  as- 
serted it,  and  the  irresistible  tendency  to  attribute  to  the  motions 
of  Mr.  Parish  the  meaning  he  (Bryson)  desired. 

His  statement  of  the  utterance  of  the  word  "  Aer,"  never  before 
or  since  uttered  by  Mr.  Parish,  stamps  the  whole  evidence  as 
wholly  unworthy  of  credit.  ii.  1 10. 

Argt.  of  Mr.  O'Conor,  667. 
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1858.  August  31. 

Mrs.  Parish,  in  die  name  of  Mr.  Parish,  makes  a  donation  of 
$360  to  the  New  York  University,  solicited  by  Mr.  Soffem. 

iii.  253. 
September. 

No  investments  are  made  in  the  month  of  September ;  Mrs. 
Parish  is  too  much  occupied  in  the  getting  up  of  a  document, 
which  shall  not  only  confirm  to  her  by  a  double  title  her  invest- 
ments and  transfers  of  Mr.  Parish's  property  to  herself,  but  sweep 
some  more  of  his  old  assets  into  her  ownership. 


Frepaxatioiis  for  the  Second  CodidL 

September. 

We  have  seen  {ante^  43)  that  Mrs.  Parish  wanted  to  have  the 
legacies  to  the  nieces  and  nephews  of  Mr.  Parish  revoked,  and  was 
prevented  by  the  interference  of  Mr.  Lord. 

We  have  seen  {ante,  36,  44)  that  at  the  time  of  the  execution 
and  re-execution  of  the  first  codicil  in  1849,  she  supposed  that  it 
took  away  all  the  residuary  estate. 

We  have  seen  (an/e,  45,  69)  that,  upon  the  capture  of  the  tin 
boxes,  and  the  delivery  of  his  balance-sheet  by  Mr.  Folsom,  she 
discovered  her  error,  and  immediately  after  the  payment  of  the 
$90,000,  she  and  her  brothers  devoted  themselves  to  absorb  indi- 
rectly the  entire  residue,  by  converting,  day  by  day,  the  receipts 
both  of  capital  and  income  into  her  own  name^  when  that  was  prac- 
ticable, and,  when  it  was  impracticable,  by  reason  of  the  securities 
being  payable  to  bearer,  making  the  entries  and  assuming  them  to 
be  her  property »  By  this  date — Sept.,  1853 — those  investments, 
added  to  the  direct  transfer  of  Phoenix  Bank  and  other  stocks  to 
herself,  reached  the  sum  of  1349,460. 

Mrs.  Parish  coveted  three  other  parcels  of  the  assets  of  Mr. 
Parish,  to  wit : 

New  York  City,  7  per  cent,         .        $60,000 
Alabama,  6  per  cent.,        .  •  52,000 

J.  Leggett's  bond  and  mortage,  .  40,000 

$152,000 
Which,  added  to  the  investments,  $349,460,  would  make  a  total 
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1853.  of  1501,460.  She  now  determines  to  get  these  three  items  by  ii 
second  codicil,  which  shall  also  confirm  to  her,  by  a  double  title^ 
the  other  investments  and  transfers.  i.  101. 

She  and  her  brother  made  a  valuation  of  the  estate  (reducing  the 
valuations  of  the  property  devised  to  llrs.  Parish  from  those  fixed 
by  Mr.  Parish  before  his  attack  {anie^  11, 25) ;  as,  130,000  for  the 
New  Orleans  property,  instead  of  $61,000 ;  (50,000  for  Union 
Square  property,  instead  of  $60,000,  &c.),  and  made  the  total  val- 
uation of  the  estate  at  $1,186,960.  L  103. 

If  she  can  then  succeed,  by  the  aid  of  Mr.  Lord,  in  getting  a 
cifdicil  for  the  $501,460,  the  balance  of  the  estate  to  pass  under 
the  will  would  be  only  $685,500. 

Of  this  balance,  Mrs.  Parish    would  get    $380,000 


Henry  Parish,  jr.. 

(( 

22  500 

H.  P.  Kemochan, 

u 

15,000 

H.  P.  Conrey, 

u 

5,000 

The  sisters, 

iC 

40,000 

The  executors, 

a 

50,000 

Mrs.  Payne, 

u 

15,000 
$527,500 

Leaving  only  $157,000  to  be  applied  toward  the  gift  fund  of 
$210,000  by  the  will  for  the  nieces  and  nephews^  a«  well  as  her 
own  relatives  !  This  small  balance,  however,  would  soon  be  ab- 
sorbed, if  Mr.  Parish  should  live  a  short  time  longer,  by  her  ab- 
sorption of  his  revenues  into  her  own  name^  as  usual,      i.  103. 

Mrs.  Parish,  for  the  purpose  of  carrying  out  this  project,  calls 
on  Mr.  Lord,  and  as  the  evidence  upon  this  subject  is  derived 
exclusively  from  his  testimony,  it  is  well  to  state  here,  before  we 
proceed  with  it,  the  position  which  he  then  occupied,  and  the  char* 
acter  of  his  testimony  by  his  own  admissions. 

Mr.  Lord  has  listened  to  the  complaints  of  Mrs.  Parish  against 
Daniel  Parish  {ante^  43,  46) ;  and,  in  the  spirit  of  the  advocate, 
unconsciously  allows  himself  to  become  a  partisan,  forgetting  that 
the  law  placed  him  in  one  position,  the  counsel  of  Mr.  Parish ; 
while  the  facts  placed  him  in  another^  the  counsel  of  Mrs.  Parish, 
who  wanted  his  estate.    He  believes  implicitly  the  assertion  of 


92 

1858.  Mrs.  Parish  that  her  husband  has  perfect  intelligence,  and  cannot 
speak  simply  because  his  organs  of  speech  were  paralyzed.  He 
makes  no  inquiry  -whether  he  can  write,  or  use  an  alphabet,  or  use 
a  dictionary.  He  is  told  Mr.  Parish  can  distinguish  the  dates 
in  figures  of  a  newspaper,  but  does  not  even  ask  whether  he  can 
read.  Seeing  that  Mr.  Parish  had,  at  this  time,  as  Dr.  Delafield 
says,  i.  682,  **  grown  stouter,  fuller,  and  heavier,''  he  falls  into  the 
common  error  of  judging  the  mental  by  the  physical  improvement. 
Although  Mr.  Parish  had  long  ago  ceased  to  use  "  yes"  or  "  no" 
(if  he  ever  did  use  them),  yet  Mr.  Lord  is  quite  convinced  that  when 
Mr.  Parish  moved  his  head  and  uttered  a  sound,  it  was  yes,  and 
when  he  shook  his  head,  it  was  no.  So,  also,  with  regard  to  his 
gestures ;  the  waving  of  the  raised  hand  and  extended  fingers,  so 
clearly  proved  to  mean  nothing  and  every  thing,  p.  65,  is  consid- 
ered by  Mr.  Lord  as  an  ingenious  mode  of  provoking  a  suggestion^ 
and  his  apparent  acquiescence  in  the  suggestion  made  is  taken  as 
proof  that  he  fully  understood  it.  As  Mr.  Parish  shakes  or  nods 
his  head  to  the  suggestion,  just  as,  in  the  opinion  of  Mr.  Lord,  he 
ought  to  acquiesce  or  reject  it,  Mr.  Lord  becomes  more  and  more 
satisfied,  not  only  of  the  intelligence  of  Mr.  Parish,  but  of  his  ex- 
ceeding good  sense.  i.  74,  75. 

These  preconceptions  of  Mr.  Lord  also  lead  to  a  most  unfortu- 
nate error.  He  refuses  to  charge  his  memory  with  any  details,  and 
gives  the  Court  simply  his  inferences.  Conscious  of  his  own  rec- 
titude, he  infers  that  what  ovght  to  have  been  done  was  done,  so 
that  we  are  deprived  of  facts,  which  would  have  enabled  the  Court 
to  determine  whether  the  inferences  were  correct  or  not.  He  says, 
"  I  speak  not  from  conjecture,  but  from  conviction — not  always 
from  a  distinct  picture  on  my  memory,  but  an  undoubting  impres- 
sion as  to  the  substance  of  the  fact."  "  My  recollection  is  from 
the  inferences  mainly,  but  of  them  I  have  no  doubt  I  cannot  say 
I  have  no  recollection  beyond  the  inferences,  nor  can  I  say  what 
such  recollection  is.     The  inferences  assert  it." 

i.  58,  60,  63,  65,  82,  83,  86,  74,  75,  84,  97,  98. 

In  the  narratives,  therefore,  of  the  circumstances  attending  the 
preparation  of  the  second  codicil,  we  can  rely  only  upon  the  un- 
doubted facts  which  Mr.  Lord  does  recollect. 

September  4. 

Mrs.  Parish  calls  on  Mr.  Lord,  and,  stating  that  ^'  Mr.  Parish 
wishes  to  make  a  further  disposition  of  property  in  her  favor," 
hands  Mr.  Lord,  in  her  own  handwriting,  a  list  of  the  items,  some 
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185S.  of  which  stood  in  her  name,  and  the  others  did  not.  The  list  is  pro- 
duced, and  shows  two  descriptions  of  property  :  1,  all  the  invest- 
ments made  by  her  in  her  own  name,  or  payable  to  bearer ;  and 
2,  the  three  items  of  New  York  City  and  Alabama  stocks,  and  the 
Leggett  mortgage  before  mentioned ;  the  former  amounting  to 
$349,460,  the  latter  to  $152,000,  total  $501,460.  He  informs  her 
that,  in  his  opinion,  the  securities  in  her  name  were  not  *'  a  secure 
and  effective  gift."  She  wishes  Mr.  Lord  to  draw  a  codicil  accord- 
ing to  the  paper,  and  appoints  the  6th  of  September  for  an  inter- 
view at  the  house.  Mr.  Lord,  without  seeing  Mr.  Parish  and  get- 
ting his  instructions  from  him,  makes  a  draft  codicil,  embracing 
all  the  items  in  two  several  sections,  but  not  in  the  exact  order  on 
the  list,  and  encloses  it  to  her  in  an  envelope.  Mr.  Lord,  on  see- 
ing the  large  amounts  to  be  given  to  Mrs.  Parish,  and  thinking 
that  Daniel  Parish  might  contest  the  codicil,  suggested  to  Mrs. 
Parish  the  propriety  of  revoking  his  appointment  of  executor,  and 
requested  her  to  speak  to  Mr.  Parish  about  it ! 

i.  5,  49,  50,  52,  66, 71,  73,  97,  106, 

Exhibit,  i.  100. 

Mr.  Lord,  by  this  suggestion  (which  must  have  come  from  Mrs. 
Parish,  though  in  the  interest  of  his  client,  he  fathers  the  bantling 
upon  himself),  hits  the  exact  idea,  which,  after  the  estate,  was  dear 
to  the  heart  of  Mrs.  Parish.  To  deprive  Daniel  Parish  of  every 
farthing  of  his  brother's  estate,  and  then  to  cast  upon  him  the  in- 
sult and  indignity  of  striking  out  his  name  from  his  brother's  will, 
as  unworthy  of  his  trust  and  confidence  asf  an  executor,  and  putting 
it  upon  the  records  of  the  State,  there  to  remain  forever,  would  be 
a  consummation  for  which  Mrs.  Parish  could  not  be  too  grateful. 

Yet,  what  poor  judges  of  mankind  were  both  the  client  and  her 
counsellor !  How  little  did  they  know  of  human  nature— of  the 
nature  of  Daniel  Parish's  children — his  sons,  his  daughters,  his 
sons-in-law  I  Daniel  Parish  may  be  ribbed — but  insults  and 
indignities  to  him  must  be  wiped  out  and  expunged. 

September  6. 

Mr.  Lord  calls  and  sees  Mr.  and  Mrs.  Parish  alone  in  the  li- 
brary. William  Delafield  was  absent  Mr.  Lord  suggested  to 
Mr.  Parish  whether  he  would  wish  to  cancel  his  will.  Mr.  Parish 
dissented,  and  this  dissent  corresponded  with  Mr.  Lord's  own  opin- 
ion of  its  impropriety.  Nothing  more  was  done,  so  far  as  he  recol- 
lects, and  an  appointment  was  made  for  the  7th.  i,  52-55. 
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18S3.  September  7. 

Mr.  Lord  calls — sees  Mr.  and  Mrs.  Parish — William  Dela- 
field  was  absent — the  codicil  is  before  them,  but  Mr.  Lord  recol- 
lects nothing  of  this  interview.  i.  56. 

September  9. 

Mr.  Lord  calls  by  appointment,  and  sees  Mr.  and  Mrs.  Parish 
and  William  Delafield  in  the  library,  and  now  something  is  done. 
The  drafl  codicil  is  there,  and  also  the  list.  Over  several  of  the 
items  he  observed  pencil  marks,  which  had  no  doubt  been  made 
in  comparing  the  draft  with  the  list.  Each  item  is  gone  oyer,  and 
the  question  is  put  by  Mrs.  Parish  and  William  Delafield  to  Mr. 
Parish,  ^'  Shall  this  item  be  put  in  ?"  he  assents  generally,  and  dis- 
sents sometimes ;  the  latter  were  thpn  dropped,  and  Mr.  Lord  says 
it  may  be  that  they  were  resumed  again,  when  he  assented.  The 
items  being  settled,  which  Mr.  Lord  understood  would  "  nearly  ab- 
sorb, if  not  quite,  the  residue  of  his  estate  over  the  gifls  in  his  will 
and  the  previous  codicil,"  Mr.  Lord  then  read  the  next  clause  in  the 
codicil  in  regard  to  equivalents  to  Mrs.  Parish,  in  case  of  a  future 
sale  or  payment  of  any  of  the  items  which  Mr.  Lord  had  inserted 
of  his  own  motion.  Mr.  Lord  then  spoke  to  Mr.  Parish  about  the 
propriety  of  revoking  the  appointment  of  his  brother  Daniel  as 
executor,  and  left  it  for  his  consideration.  The  speechless  man 
made  neither  sign  nor  sound !  i.  57-72. 

September  12. 

Mr.  Lord  again  meets  Mr.  and  Mrs.  Parish  and  William  Dela- 
field, in  the  library,  by  appointment.  Mr.  Lord  testifies  that  he  is 
unable  to  state  the  various  incidents  of  this  day  and  of  the  13th 
of  September  in  their  order  of  succession  ;  and  there  is  consider- 
able difliculty  in  making  them  out  from  his  confiised  narration. 

Mr.  Lord  supposing,  with  innocent  but  almost  incredulous  sim- 
plicity, that  Mr.  Parish  had  been,  during  the  previous  three  days, 
anxiously  deliberating  upon  the  removal  of  his  brother  as  executor ! 
asks  him  if  he  should  be  removed  ?  And  Mr.  Parish,  being  entirely 
ready  and  prepared  for  the  question  !  assents.  Mr.  Lord  draws 
up  the  revocation  upon  the  drafl  codicil. 

Now  an  "  untoward  "  incident  occurs.  Mr.  Parish,  sitting  by 
the  table  while  this  manufacture  of  the  codicil  is  going  on,  has  the 
list  of  Mrs.  Parish  (i.  100)  before  him,  and  happens  tt>  bend  his 
thumb  and  two  fingers  together,  and  puts  the  ends  of  them  upon  that 
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1853.  portion  of  the  list,  where  the  three  items  of  N.  Y.  City  7  per  cent., 
$60,000,  the  Alabama  6  per  cent.,  and  the  Leggett  mortgage  of 
$40,000  are  put  down — and  this  movement  Mr.  Lord  calls  "  point- 
ing." It  is  very  clear  that  the  ends  of  two  fingers  and  a  thumb 
could  not  be  placed  on  any  one  or  any  two  of  the  items  and  not 
embrace  all  three.  Mr.  Lord  is  conscientious,  and  believes  that  this 
means  something — ^he  recollects  nothing,  but  says  that  ^  the  items 
eventually  settled  upon"  were  not  identical  with  the  list  Mrs. 
Parish  had  given  him,"  i.  61,  then  being  before  Mr.  Parish.  Now 
the  codicil,  as  finally  executed,  gives  her  every  one  of  the  items  ex- 
cept these  three— and  there  is  no  evidence  to  account  for  their  omis- 
sion except  this  "  untoward"  movement,  and  Mr.  Lord's  equally 
,  "  untoward"  scruples.  Mrs.  Parish  is  obliged  to  give  them  up ;  and 
before  they  separate,  Mrs.  Parish,  finding  that  some  reason  must 
be  assigned  for  the  unlucky  accident,  suggested  that  he  meant  to  give 
one  of  the  items,  Alabama,  $52,000  (why  not  all  three  ?)  to,  chari- 
ties, and  Mr.  Parish  assented — that,  of  course,  was  just  what  he 
wanted  and  intended  to  convey.  So  Mrs.  Parish  loses  the  $1 52,000, 
'  and,  true  to  her  gift  and  donation  theory,  devotes  $52,000  of  it  to 
charities.  And  this  conduct  is  evidence  to  Mr.  Lord  not  only  of 
the  intelligence,  but  of  the  benevolence  of  Mr.  Parish !  Some  figures 
are  then  made  by  Wm.  Delafield  of  the  validation  of  the  estate,  and 
the  amount  of  the-begvests,  and  the  latter  appears  to  exceed  the  for- 
mer! This  startles  the  conclave,  and  they  break  up.    i.  72-8L 

September  13. 

Mrs.  Parish, William  Delafield,  and  Mr.  Lord,*with  Mr.  Parish, 
meet  at  the  country  seat  at  Ilellgate — the  error  is  explained  by  Wil- 
liam Delafield — he  has  found  other  items  of  the  estate  which  he  had 
overlooked,  and  now  the  bequests  are  found  not  to  exceed  the  estate, 
but  are  just  about  equal  to  it,  leaving  a  surplus  of  $30,150.  This 
amount,  however,  is  not  equal  to  the  $52,000  Alabama  stock  Mr. 
Lord  supposed  Mr.  Parish  had  knuckled  down  for  charities.  Mr, 
Lord  suggests  the  revocation  of  the  gift  o/$  10,000  to  Daniel  Parish 
which  by  the  will  was  given  to  him,  whether  he  served  as  executor  or 
not — and  Mr.  Parish  gives  the  sign  of  assent.  Mr.  Lord,  with  his 
own  hand,  writes  10  under  the  $30,150,  and  thus  $40,150  are  saved 
for  charities.  After  as  many  questions  are  put  to  Mr.  Parish  as  Mrs. 
Parish  and  William  Delafield  think  will  satisfy  the  scruples  of  Mr. 
Lord,  it  is  finally  agreed  that  legacies  shall  be  given,  to  the  Bible 
Society,  $10,000 ;  Orphan  Asylum,  $10,000 ;  St.  Luke's  Hospital, 
$10,000  ;  and  the  Eye  Infirmary,  $20,000.    Total,  $50,000. 

Mr.  Parish  then  happens  to  put  his  hand  on  the  blank  sheets  of 
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18S3.  the  will,  and  he  is  asked  if  he  wants  the  codicil  put  on  there  ?  Of 
course  he  does.  Mr.  Parish  then  raises  his  hands  and  fingers,  as 
usual,  and  he  is  asked  if  he  wants  the  first  codicil  1  Of  course  he 
does.  Does  he  want  that  to  be  incorporated  with  this  second  codi- 
cil ?  Of  course.  Each  one  of  these  things  being  the  very  things 
which  Mr.  Lord  himself  wanted,  he  thinks  Mr.  Parish's  nods  show 
him  to  be  as  intelligent  as  himself.  If  Mr.  Lord  had  asked  if  he  did 
not  wish  to  make  him  sole  residuary  legatee,  can  any  one  doubt 
that  Mr.  Parish  would  have  made  the  same  nod  ?       i.  81-107. 

September  14. 

William  Delafield  meets  Mr.  Lord  at  his  office.  The  codicil  is 
engrossed  on  the  original  will  and  the  first  codicil  incorporated  in  it. 
And  thus  the  original  defects  of  that  codicil  in  referring  to  no  will 
of  any  date,  and  in  being  annexed  to  none,  are  now  cured  [ante,  35). 
An  appointment  for  execution  is  made  for  the  15th  in  the  library. 
Mr.  Lord  and  Mr.  C.  A.  Davis  to  be  the  witnesses.  Mr.  Davis  is 
admirably  biased  beforehand  to  be  a  credulous  witness.  In  the  pre- 
ceding month  {ante,  88)  Mrs.  Parish  has  subscribed  (25,000  to  the 
stock  of  his  company,  and  he  had  been  informed  by  one  of  the  Dela- 
fields  that  ^  Mr.  Parish  had  corrected  an  error  in  the  bank  account, 
owing  to  the  omission  to  charge  a  check,  and  had  playfully  rebuked 
him  for  overlooking  the  error."  They  also  told  him  that  Mr. 
Parish  '^  was  in  the  daily  habit  of  looking  over  his  cash  account, 
and  that  ho  was  also  in  the  habit  of  reading  the  newspapers." 

i.  107,  159. 

Argument  of  Mr.  O'Conor,  711-751. 
September  15. 

Mr.  and  Mrs.  Parish,  Wm.  Delafield,  Mr.  Lord,  and  Mr.  Da- 
vis, meet  in  the  library.  The  formal  questions  were  put,  and  the 
mark  was  made  to  the  codicil  by  Mr.  Parish.  Mr.  Lord  admits 
he  "  steadied  his  hand,''  but  insists  that  he  did  not ''  guide  it." 

i.  107-111. 
Argument  of  Mr.  O'Conor,  784. 

Thus  Mrs.  Parish  had  got  a  double  title  to  the  investments  which 
are  in  her  own  name,  and  those  payable  to  bearer,  amounting  to 
1349,460  ;  and  although  she  &iled  in  her  intention  to  get  the  three 
items  of  (152,000,  she  got  bequests  for  important  charities.  There 
was  also  one  other  feat  accomplished — she  had  no  doubt — ^the  res^ 
idue  to  the  two  brothers  was  gone !  She  was  mistaken.  In  tak- 
ing to  herself  all  the  estate  over  and  above  the  bequests  of  the  will, 
she  and  Wm.  Delafield  had  included  in  the  latter  all  the  lapsed  leg- 
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1858.  aeieSj  amounting  to  $50,000 ;  and  thus  Daniel  and  James,  if  their 
brother  had  then  died,  would  yet  have  received  that  amount ! ! 
Mr.  PJarish  had  been  long  ago  informed  by  Mr.  Havens  of  the 
effect  of  death  upon  legacies,  but  Mrs.  Parish  and  Wm.  Delafield 
had  not  {ante,  18 ;  infra,  101,  102). 

September  19. 

Although  Mr.  Parish  had  lost  all  regard  for  kis  brothers,  Mrs. 
Parish  was  more  fraternal.  She  makes  a  present  to  Major  Dela* 
field  of  two  silver  dishes,  costing  $159  50.  iii.  258. 

October  1. 

^rs.  Parish,  not  content  with  this  codicil  for  $349,460,  converts 
$20,000  of  the  old  assets  of  Mr.  Parish  into  her  own  name.  Mr. 
Parish  has  $28,000  Bonds  of  New  Haven  Railroad,  just  matured, 
of  which  a  portion  was  to  be  paid  in  cash,  and  new  bonds  extend- 
ed for  the  residue.  Henry  Delafield  calls  at  the  office  and  re- 
ceives $8,000  in  cash.  New  bonds  were  issued  for  $20,000  in  the 
name  of  Mrs.  Parish,  and  put  down  in  her  Tickler  as  her  property. 
This  was  done  on  the  instructions  of  Mr.  Delafield  or  of  Mrs.  Par- 
ish.   The  treasurer  did  not  see  Mr.  Parish. 

ui.  593,  324,  630. 

October  2. 

Mr.  Parish  has  a  dangerous  attack  at  Hellgate,  and  was  at- 
tended by  his  physicians  several  times  a  day  till  the  13th  of  Oc- 
tober, iii.  707. 

October. 

Mr.  and  Mrs.  Parish  came  to  the  city  for  the  season.  Mr.  Par- 
ish being  too  heavy  and  weak  to  ascend  to  the  third  story,  is  put 
into  the  dining-room  for  his  bed-room,  on  the  basement  fioor.  He 
is  no  more  taken  to  market.  Dr.  Delafield  says,  "  he  had  grown 
stouter,  fuller,  heavier,  somewhat  remarkably  so."    i.  682. 

ii.  529, 520. 

Index,  26. 
October. 

John  Delafield,  a  brother  of  Mrs.  Parish,  the  old  cashier  of  the 

Phoenix  Bank,  dies.  i.  678. 

October  31. 

Mrs.  Parish,  out  of  the  receipts  of  the  capital  and  income  of  Mr. 
Parish,  purchases  $25,000  Cleveland  and  Toledo  Railroad  Bonds, 
payable  to  bearer.    They  are  put  down  on  her  Tickler  as  her  prop- 
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1863.  ertyy  and  enclosed  in  an  envelope  with  an  endorsement  in  her 
handwriting,  "  Belonging  to  S.  M.  Parish." 

iii.  260,  324,  519,  546,  615. 

As  Mr.  Parish  did  not  die,  and  his  estate  must  therefore  accu- 
mulate, Mrs.  Parish  thus  perseveres  in  the  absorption  of  his  estate, 
in  defiance  of  the  opinion  of  Mr.  Lord  {ante^  93). 

« 

November  4. 

Dr.  Taylor  administers  Communion  to  Mr.  and  Mrs.  Parish 
and  Mary  Anne  Green.  i.  750. 

November  5. 

Mr^  Parish  is  ill,  and  from  this  date  to  the  20th  November,  is 
attended  by  his  physicians  daily  three  or  four  times  a  day. 

iii.  708. 
November  20. 

William  Delaficld  dies.  Mrs.  Parish  receives  $10,000  as  her 
equal  one-fifth  share  of  his  estate.  i.  678. 

iii.  521. 
November  30. 

Mr.  Daniel  Parish  is  compelled  to  ask,  through  Mr.  Folsom, 
for  some  of  the  joint  securities  out  of  the  tin  box  of  H.  dc  D.  Par- 
ish, for  collection.  i.  417. 

December  5. 

The  Buffalo  and  New  York  Railroad  Acceptances,  $13,000, 
purchased  on  2d  June,  are  protested.  She  told  Mr.  Kemochan 
that  she  found  stocks  and  railroad  bonds  uncertain  and  specula- 
tive, and  that  for  the  future  she  should  confine  herself  to  mort- 
gages, as  a  safe  form  of  investment  i.  239. 

iii.  547. 
December  11. 

The  Phoenix  Bank  wanted  to  borrow  from  Mr.  Parish  his 
$200,000  6  per  cent.  U.  S.  Stock,  to  be  deposited  with  the  comp- 
troller for  circulating  notes,  and  offered,  besides  their  capital  of 
$1,200,000,  the  liability  of  the  individual  stockholders  to  the  like 
amount,  and  also  a  mortgage  upon  their  Banking  House  in  Wall 
street  worth  the  amount,  And  were  willing  to  pay  1  per  cent,  so 
that  he  would  receive  7  per  cent,  instead  of  6  for  his  stock.  He 
had,  before  his  attack,  made  a  similar  arrangement  with  the  Bank 
of  New  York,  without  any  other  security  than  their  capital. 
'  iii.  390. 
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1853.  As  Mr.  'Dleston,  the  President,  hailed  from  the  Phoenix  Hank, 
and  had  been  decidedly  impressed  with  the  intelligence  of  Mr.  Par- 
ish en  his  visit  to  examine  into  the  condition  of  the  bank  in  1850 
{aniCf  80),  a  good  opportunity  was  offered  for  confirming  a  good 
witness,  and,  instead  of  attending  to  the  business  as  his  attorney,  un- 
der her  power,  Mrs.  Parish  invited  Mr.  Tileston  to  the  house,  where 
he  meets  Mr.  and  Mrs.  Parish  and  Henry  Delafield.  He  states  his 
offer,  and  says,  '*  From  the  expression  of  his  countenance  and  the 
interpretation  given  by  Mrs.  Parish,  he  appeared  disposed  to  make 
the  arrangement.  I  then  inquired  at  what  rate  per  annum  he  would 
loan  the  stock.  He  replied  by  holding  up  his  hand  and  two  fingers^ 
pointing  upward  (the  old  gesture).  Mrs.  Parish  mentioned  it  was 
his  determination  to  loan  it  to  us  for  (2,000  a  year — that  was  one 
per  cent."  "  Mrs.  Parish  said  that  was  exactly  what  he  intended 
to  convey!"^  Mr.  Tileston  is  convinced  that  he  is  a  very  shrewd 
man  of  business,  because  that  was  just  the  amount  the  directors  had 
concluded  they  would  pay.  But  in  a  short  time  Mr.  Parish  became 
uneasy,  excited,  and  put  his  hand  on  Mr.  Tileston,  making  other 
"untoward"  motions  with  his  fingers,  and  saying  "Nin,  nin,  nin," 
^  which  was  going  constantly."  Mrs.  Parish  lost  her  ingenuity,  and 
could  not  explain  what  he  meant.  She  unrote  an  a  slate,  put  it  be- 
fore the  eyes  of  Mr.  Parish,  as  if  he  could  read — ^but  Mr.  Parish 
would  continue  his  motions  and  sounds — and  finally  Mr.  Tileston 
had  to  leave.  Mrs.  Parish  and  Henry  Delafield  afterward  tell  Mr. 
Tileston  that  they  had  found  out  what  Mr.  Parish  wanted — ^which 
was  the  mdividual  security  of  the  directors  1  This  being  quite 
absurd,  the  negotiation  ended.  ii.  159-165. 

The  success  of  Mrs.  Parish  was  brilliant — Mr.  Tileston,  scorn- 
ing, as  a  gentleman,  the  idea  of  suspecting  a  lady,  believed  that 
Mr.  Parish  could  read  her  writing  on  the  slate — that  he  could 
understand  and  carry  on  a  negotiation  for  $200,000 — that.his  ex- 
traordinary motions  and  noises  did  really  mean  that  he  wanted 
more  security.  And  that,  as  usual,  the  older  he  grew,  the  more 
exactmg  he  became  in  the  terms  upon  which  he  would  lend  his 
money  or  his  stocks  I 

December  14. 

Mr.  Parish  had  a  severe  and  dangerous  illness  following  a  con- 
vulsion— he  was  confined  to  his  bed  to  within  two  or  three  days 
of  New  Year — could  not  leave  the  house  for  six  or  eight  weeks — 
and  was  not  driven  out  till  February,  1854.     ii.  451,  498,  499. 

Mrs.  Parish,  out  of  the  receipts  of  the  income  of  Mr.  Parish, 
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185S.  lends  her  carpenter,  Youngs,  $4,000  on  bond  and  mortgage,  takes 
them  in  her  own  name^  and  puts  them  down  on  her  Tickler  as  her 
property.  iii.  263,  324,  628. 

*  ii.  243. 

December  15. 

Mrs.  Parish,  having  tried  speculations  in  railroad  securities, 
which  now,  by  the  failure  of  the  Buffalo  and  New  York  Railroad, 
are  seen  to  be  hazardous,  nevertheless  departs  from  her  intention 
of  investing  on  bond  and  mortgage,  and,  tempted  by  high  rates 
of  interest,  buys  promissory  notes. 

Mrs.  Parish,  out  of  the  income  of  Mr.  Parish,  buys  notes  of 
Sturgis,  Bennett  <Sc  Co.,  (5,000,  at  10  per  cent.  iii.  263. 

1864|  January  1. 

Mrs.  Parish  makes  Brown,  the  man-niirse,  a  present  of  llOO. 
He  states  how  it  was  done :  *'  It  was  in  the  dining-room ;  Mrs. 
Parish  brought  in  the  money,  rolled  up  in  a  paper,  placed  it  in 
Mr,  Parishes  hands,  and  then  said, '  William,  Mr.  Parish  is  going 
to  make  you  a  New  Yearns  present.'  I  think  I  took  it  from  his 
hand,  and  thanked  him ;  Mrs.  Parish  remarking  that  was  Mr.  Par- 
ish's present — New  Year's  present."  ii.  496. 

January  2. 

Mrs.  Parish  makes  another  present  of  1250,  and  enters  it  on 
her  check-book,  "  New  Year's  present  to  the  Rev.  Dr.  Tho.  House 
Taylor,  Rector  of  Grace  Church,  from  Mr.  Parish."      iii.  264. 

January  4. 

Mrs.  Parish,  out  of  the  income  of  Mr.  Parish,  purchases  promis- 
sory note  of  Powell,  Ramsdell  dc  Co.,  16,481,  at  15  per  cent. 

ii.  264. 
February  2. 

Ditto,  Harlem  Railroad  Acceptances,  110,000,  at  15  per  cent. 

iii.  269. 
February  7. 

Ditto,  Powell,  Ramsdell  6i  Co.,  12,400,  at  12  per  cent 

iii.  268. 
February  15. 

Dr.  Taylor  administers  Communion  to  Mr.  and  Mrs.  Parish 

and  Mary  Ann  Green.  i-  750. 

February. 

Mr.  Wiley  attends  Mrs.  Parish  to  the  opera.  Saw  her  three 
times  when  he  went  occasionally.  ii.  49. 
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1854,  March  5. 

Mi*8.  Parish,  out  of  the  income  of  Mr.  Parish,  purchases 
promissory  note  of  Powell,  Bamsdell  &  Co.,  $4,506,  at  12  per 
cent  iii.  270. 

April  1. 

Mrs.  Parish  purchases  candelabra,  silver  urn,  and  waiter,  1966. 

iii.  271. 
April  15. 

Dr.  Taylor  administers  Communion  to  Mr.  and  Mrs.  Parish 
and  Mary  Ann  Green.  i.  750. 

April  19. 

Mrs.  Parish,outof  income  of  Mr.  Parish,  buys  promissory  notes 
of  McCurdy  &  Co.,  ^,600,  at  1 1  per  cent. ;  Henry  S.  &;  J.,  $1,400; 
and  L.  M.  Wiley  &  Co.,  $3,900,  at  9J  per  dent  iii  272. 

May  1. 

Mrs.  Parish,  out  of  the  receipts  of  income  and  capital  of  Mr. 
Parish,  loans  Mr.  L.  M.  Wiley  $25,000  on  his  note  at  one  year, 
at  seven  per  cent ;  pays  $10,000,  and  on  the  3d  May,  $15,000. 

iii.  272,  273. 
ii.  9. 
May  10. 

Mrs.  Parish,  out  of  the  income  of  Mr.  Parish,  buys  note  of 
Henry  S.  &  J.,  $4,000,  at  12  per  cent  iii.  273. 

June  8. 

Mrs.  Payne,  the  aunt  of  Mrs.  Parish,  dies.  Mrs.  Parish  takes 
Mr.  Parish  to  the  funeral,  no  one  attending  but  her  family ;  did 
not  take  him  to  the  funeral  of  William  Delalield,  which  was 
public  ii.  472,  567,  570,  522. 

Mrs.  Parish  rents  the  house  formerly  occupied  by  Mrs.  Payne, 
next  door,  a  part  of  the  Union  Square  property,  at  $1,000  per 
annum.  iii.  521. 


Preparation  and  Ezecntion  of  Third  and  Last 

CodiciL 

June  13. 

Mr.  Parish  yet  lives ;  his  estate  accumulates ;  Wm.  Delafield 
die^,  and  his  death  suggests  tlie  legal  question.  What  becomes 
of  his  legacy  of  $10,000  under  the  will  ?    When  the  second  oodi- 
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1864.  cil  was  made  {ante^  96),  she  did  not  know  what  Mr.  Parish  had 
heen  told  by  Mr.  Havens  in  1844  that  legacies  lapse  by  death. 
The  two  brothers,  James  and  Daniel,  will  yet  take  something 
under  the  residuary  clause  of  the  will,  whether  they  lapse  or  not. 
She  sends  for  Mr.  Lord. 

Mr.  Lord,  on  this  day,  at  9  a.  m.,  calls  on  Mrs.  Parish,  at  her 
request ;  saw  Mr.  and  Mrs.  Parish  in  the  library.  Mrs.  Parish 
S2ud,  ^  Mr.  Parish  wished  to  make  an  alteration  in  his  will  in  rela- 
tion to  the  last  residuary  clause ; "  made  an  appointment  for  4  p.  m. 

Mr.  Lord  called  at  4  p.  m.  ;  saw  Mr.  and  Mrs.  Parish ;  "  read 
the  residuary  clause  of  the  will,  and  explained  the  efiect  of  that 
clause  upon  lapsed  legacies."  '^  Mrs.  Parish  then  stated  that  he 
wished  to  make  her  the  residuary  legatee^  and  asked  him  if  it  was 
so  ?  "  He  answered,  "  Yes."  Mr.  Parish  made  his  habitual  mo- 
tion  of  uplifted  hand  and  fingers,  and  she  asked  him  if  he  wished 
to  revoke  "  the  gifts  to  his  brother's  children  ?  "  He  said,  "  Yes." 
'^  I  said,  that  it  would  be  harsh,  and  making  the  difference  between 
them  to  bear  upon  the  children."  He  stopped  making  his  ges- 
ture, and  "  indicated  a  hesitating  acquiescence  by  some  sign  or 
sound  which  I  cannot  remember ! "  Mrs.  Parish  said  something 
''in  accordance  with  my  advice."  I  promised  to  draw  up  the 
codicil,  which  I  did,  and  sent  it  in  an  envelope  the  next  day. 

i.  112-119. 

Argument  of  Mr.  O'Conor,  751-75a 

June  15. 

Mr.  Lord  called  at  9  a.  m.  ;  read  the  drafl  codicil  to  Mr.  and 
Mrs.  Parish ;  suggested  an  addition,  to  make  it  conditional  and  not 
absolute,  and  wrote  the  words,  "  in  case  she  survive  me,  I  revoke  the 
13th  clause  of  my  will."  He  approved,  and  said,  "  Yes."  Agreed 
to  have  the  codicil  engrossed  on  the  will,  and  to  meet  at  6  p.  m. 
for  execution,  with  Mr.  John  Ward  and  himself  as  witnesses. 

At  6  p.  M.  Mr.  Lord  and  Mr.  Ward  attended.  Mr.  Lord  read 
the  codicil,  and  put  the  formal  questions,  to  which  he  says  Mr. 
Parish  said  "  Yes,"  and  Mr.  Parish  made  the  mark.  "  I  have  no 
recollection  at  this  time  whether  I  assisted  him  in  making  his  mark 
or  not,"  But  Mr.  Ward  says  that  he  heard /ram  Mr.  Parish  no 
sound  whatever y  nor  gesture,  except  nodding  the  head,  and  in  regard 
to  the  execution,  he  says, "  Mr.  Lord,  to  the  best  of  my  recollection, 
with  both  his  hands,  clasped  the  arm  of  Mr,  Parish^  the  one  just 
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1854.  above  the  wrist,  and  the  other  about  the  e^ow/'  and  in  that  teay  the 
mark  wiM  made!  i.  120,  121,  184,  185. 

After  tho  codicil  was  executed,  Mr.  Parish  made  his  usual  ges- 
ture of  uplifted  hand  and  fingers,  and  Mrs.  Parish  asked  him  again 
if  he  wanted  to  revoke  the  gifts  to  his  brother's  children.  He  as- 
sented. Mr.  Lord  objected,  as  on  the  day  before.  This  subject 
was  dropped,  and  he  left.  i.  122. 

Argument  of  Mr.  O'Conor,  799. 

Mrs.  Parish  is  compelled  to  console  herself  for  the  loss  to  her  of 
,the  children's  legacies,  by  being  sole  residuary  legatee,  and  she  is 
saved  from  this  last  act  of ''  spoliation'^  by  the  prudence,  perhaps 
by  the  tenderness  of  her  own  counsel.  Poor  Henry  Parish  has  be- 
come so  powerless  that  his  wife's  lawyer,  not  his  own,  prevents  him 
now,  as  he  did  on  the  17th  Dec,  1849  {ante,  40),  from  gratifying 
his  persistent  wish  to  disinherit  his  own  nieces  and  nephews  !  !  ! 

June  28. 

Mrs.  Parish,  in  the  name  of  Mr.  Parish,  renews  her  annual  do- 
nation of  1150  for  the  support  of  one  colporteur.  iiL  275. 

July  8. 

Mrs.  Parish,  out  of  receipts  of  income  and  capital  of  Mr.  Par- 
ish, loans  118,000  to  J.  M.  Smith,  on  bond  and  mortgage,  taken  in 
her  own  name,  and  put  down  on  her  Tickler  as  her  own  property. 

iii.  276,  324,  628. 
August  12. 

Mrs.  Parish,  out  of  receipts  of  income  of  Mr.  Parish,  buys 

promissory  notes  of  Grinnell,  Minturn  dc  Co.,  $6,000,  $6,000, 

$5,000,  at  9^  per  cent.  ii.  278. 

Mr.  Grinnell  relates  an  incident  in  Wall  street — ^that  one  day  he 
addressed  Mr.  Parish  sitting  with  Mrs.  Parish  in  the  carriage  in 
front  of  Ward  &  Co. — spoke  to  him,  and  he  made  "  some  expres- 
sions or  gesticulations  which  I  could  not  understand."  Mrs.  Parish 
said,  "  Why,  Mr,  Parish  carCt  find  any  of  your  paper — he  wants 
your  paper '^ — and  that  was  the  reason  of  Mr.  Parish's  gesticulations! 
Is  it  surprising  that  Mr.  Grinnell  is  a  strong  witness  in  her  favor, 
and  has  not  the  slightest  doubt  of  his  intelligence  1         ii.  672. 

August  24. 

Mrs.  Parish  makes  a  present  of  $100  to  Edward  Clark,  the 
coachman.  iii.  279. 
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1854,  August. 

Two  of  the  stores  in  New  Orleans  were  destroyed  by  fire,  and 
113,000  received  for  insurance.  iii.  439. 

September  4. 

Mrs.  Parish  writes  Marshall  dc  Co.  to  sell  the  lots  in  New  Or- 
leans— that  this  is  *^  direct  from  Mr.  Parish,  and  with  his  own  ex- 
press order."  iii.  604. 
September. 

Mrs.  Parish,  having  got  the  third  and  last  codicil,  ceased  some 
time  ago  to  insist  upon  the  regimen  of  diet  prescribed  by  Dr. 
Delafield  to  Mr.  Parish.  The  doctor  says,  ^  This  occurring  some 
»  time  before  I  knew  it,  and  he  none  the  worse  for  it,  I  urged  him 
no  further  on  the  subject.  Mr.  Parish  insisted  upon,  and  did  eat 
more  and  more."  i.  639,  714. 

October  13. 

Mrs.  Parish,  out  of  receipts  of  income  of  Mr.  Parish,  buys 
promissory  notes  of  Spofford,  Tileston  &  Co.,  $5,000,  at  10  per 
cent.  iii.  281. 

October  21. 

Mrs.  Parish,  in  the  name  of  Mr.  Parish,  makes  a  donation  of 
$100  to  the  City  Reform  Committee,  solicited  by  Mr.  Sufiem. 

Jb. 

October  26. 

Mrs.  Parish,  out  of  receipts  of  income  of  Mr.  Parish,  buys 
notes  of  A,  A.  Low,  $3,000,  J.  W.  Riley,  $1,500  at  11  per  cent. 

iii.  282. 

November  2. 

Ditto,  note  of  Willetts  &  Co.,  $5,000,  at  12J  per  cent. 

iii.  283. 

November  7. 

Ditto,  note  of  Rowland  &  Aspinwall,  $5,000,  at  10  per  cent. ; 
Ball,  Black  &  Co.,  $1,500,  at  11  per  cent.  /*- 

November  8. 

Ditto,  note  of  Bemheimer  Brothers  for  $2,100 ;  Fenton  & 
Phelps,  $1,400,  at  11  per  cent.  iii.  284. 

November  9. 

Mrs.  Parish  pays  for  opera  seats  ^  for  self  and  odiers,''  $76. 

b. 
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1864,  November. 

Brown,  the  nurse,  leaves  after  a  eervioe  of  three  years,  and  is 
succeeded  by  Clarke.  ii.  450. 

i.  525. 
November  13. 

Mrs.  Parish,  out  of  the  income  of  Mr.  Parish,  buys  note  of 
Kitchen  6s  Co.,  $302 ;  T.  W.  Riley,  $5,000,  at  1 1  per  cent. 

iii.  284. 

December  2. 

Ditto,  notes  of  Grinnell,  Mintum  &  Co.,  $721 ;  Spofford,  Tile- 
ston  &  Co.,  $4,000,  at  12  per  cent.  iii.  284,  285. 

December. 

Dr.  Taylor  calls  at  the  house  and  relates  a  scene,  for  which  we 
beg  the  Court  to  refer  to  the  testimony.  Mr.  and  Mrs.  Parish  had 
just  come  in  from  the  drive.  *'  I  found  Mrs.  Parish  very  much 
flurried  and  nervous."  ^  She  complained  bitterly  of  the  unpleasant- 
ness of  being  obliged  to  go  to  Wall  street.  Mr.  Parish  raised  his 
hand,  with  the  two  fingers  extended,  shaking  his  head  and  hand 
repeatedly,  and  saying  *  Yah,  yah,'  rather  drawn  out  in  a  re- 
proachful intonation,  that  he  was  made  unhappy  by  her  com* 
plaints,  and  looking  at  her  at  the  same  time.''  i.  760. 

If  we  lay  aside  the  inferences  which  Dr.  Taylor's  credulity 
draws  from  this  scene,  and  look  simply  at  the  facts  he  states,  we  see 
that  this  wife,  who  has  got  her  last  codicil,  and  been  made  sole  re- 
siduary legatee  of  his  estate,  is  discontented  and  angry  with  her  hus- 
band, raising  in  his  heart  emotions  of  dislike — ^which  the  human,  as 
well  as  the  animal  creation,  can  entertain  as  long  as  there  is  life — and 
pretends  to  Dr.  Taylor,  as  the  cause  of  the  condition  in  which  he 
found  her,  that  Mr,  Parish  obliged  her  to  go  to  Wall  street  / 

Other  instances  of  the  aversion  of  Mr.  Parish  to  his  wife,  such 
as  pushing  her  away,  striking  her  with  his  hand  or  his  crutch,  try- 
ing to  catch  hold  of  her  hat,  &c.,  too  numerous  to  be  here  detailed, 
are  collected  and  will  be  found  in  the  Index,  80.  Dr.  Delafield  ad- 
mits that "  he  frequently  betrayed  anger"  at  his  wife,  but  attributed 
it  to  the  necessity  she  was  under  of  "  crossing  his  inclination  very 
frequently  and  very  constantly"  in  the  matter  of  his  diet.  The 
exhibitions,  however,  were  so  often  displayed  independently  of  the 
table,  that  his  explanation  is  not  sufficient.  642. 

1855,  January  3. 

Mrs.  Parish,  out  of  the  receipts  of  income  and  capital  of  Mr. 
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1866.  Parish,  purchases  notes  of  N.  &  6.  Griswold,  $8,000 ;  and  T. 
W.  RUey,  12,000,  at  12  per  cent.  ui.  288. 

January  8. 

Dr.  Delafield  attends  Mr.  Parish  in  the  night  for  one  hour, 
and  from  this  date  to  the  15th  of  April,  attends  him  daily  three 
times,  or  twice,  with  very  few  exceptions.  iii.  708. 

January  11. 

Mrs.  Parish,  in  the  name  of  Mr.  Parish,  makes  a  donation  of 
•250  for  St.  Mary's  Hall.  iii.  289. 

February  5. 

Mrs.  Parish,  in  the  name  of  Mr.  Parish,  makes  a  donation  of 
1100  to  the  poor  of  the  18th  Ward.  iii.  292. 

February  10. 

Mrs.  Parish,  in  the  name  of  Mr.  Parish,  makes  a  donation  of 
$150  for  the  Statue  of  Washington.  lb. 

March  1. 

Mrs.  Parish,  in  the  name  of  Mr.  Parish,  makes  a  donation  of 
$2,000,  solicited  by  Dr.  Taylor,  for  the  Eye  and  Ear  Infirmary. 

i.  753. 
iii.  293. 

March  15. 

Mrs.  Parish,  in  the  name  of  Mr.  Parish,  makes  a  donation  of 
$50  to  the  Demilt  Dispensary,  solicited  by  Mr.  Young,    ii.  561. 

iii.  293. 

March  29. 

Mrs.  Parish,  in  the  name  of  Mr.  Parish,  makes  a  donation  of 
$150  for  the  support  of  one  colporteur,  Ih, 

May  1. 

Mrs.  Parish  renews  note  of  $25,000  of  L.  M.  Wiley  for 
$20,000,  at  one  year,  at  seven  per  cent  iii.  294. 

May  2. 

Mrs.  Parish,  out  of  receipts  of  income  and  capital  of  Mr.  Par- 
ish, loans  D.  Appleton  $45,000,  on  bond  and  mortgage,  takes 
them  in  her  own  name^  and  puts  them  down  in  her  Tickler  as  her 
property.  iii.  294,  324,  629. 

June  9. 

Ditto,  George  B.  Ironside,  $12,500.  iii.  296,  324,  629. 
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^U6f  June  14. 

Dr.  Taylor  administers  Communion  to  Mr.  and  Mrs.  Parish 
and  Mary  Ann  Green.  i.  750. 

July  14. 

Mrs.  Parish,  out  of  receipts  of  capital  of  Mr.  Parish,  purchases 
Bonds  of  Illinois  Central  Railroad,  $10,000,  in  her  own  name,  and 
put  down  in  her  Tickler  as  her  property.        iii.  296,  324,  617. 

August  1. 

.   Mrs.  Parish  gives  $25  to  Mrs.  John  Delafield,  widow  of  her 
brother,  being  the  quarter  of  her  annuity  to  her.  ii.  298. 

September  8. 

Mrs.  Parish  makes  presents  to  the  Gasquets,  and  pays  $279. 

iii.  300. 
September  12. 

Mrs.  Parish,  in  the  name  of  Mr.  Parish,  makes  a  donation  of 
$100  for  the  sufferers  at  Norfolk.  lb, 

September  20. 

Mrs.  Parish,  out  of  the  receipts  of  the  capital  and  income  of 
Mr.  Parish,  loans  $30,000  to  O.  S.  Strong  on  bond  and  mortgage, 
takes  them  in  her  own  name,  and  puts  them  down  in  her  Tickler 
as  her  property.  iii.  300,  324,  629. 

September. 

At  this  time  and  before,  Mr.  Parish  began  to  decline — ^less  in- 
clined to  move,  more  inclined  to  sleep— was  driven  out  only  oc- 
casionally. Dr.  Markoe,  ii.  687. 

Dr.  Delafield,  i.  633,  700. 

October. 

Mr.  Isaac  H.  Gibson,  a  most  excellent  and  benevolent  gentle- 
man, devoted  to  the  interests  of  the  Juvenile  Asylum,  calls  on 
Mrs.  Parish  for  a  contribution — she,  however,  takes  him  into  the 
library  to  Mr.  Parish — and  a  new  illustration  of  the  meaning  of 
Mr.  Parish's  raised  fingers,  then  presented,  had  better  be  told  in 
the  exact  language  of  Mr.  Gibson.  He  says :  ''  I  addressed  my- 
self to  Mr.  Parish,  and  after  having  made  a  few  remarks  on  the 
object  %f  my  mission,  I  think  he  held  up  his  hand  in  this  way  to 
his  wife.  (The  witness  here  raises  his  hand,  extending  the  first 
two  fingers,  pointing  upward.)  I  think  there  were  two  fingers, 
but  I  cannot  say  certainly ;  there  were  two  fingers  in  the  first  in- 
stance.    Mrs.  Parish  asked  whether  he  meant  two  hundred  dol- 
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1856.  lars  ?  to  which  he  assented — bowed  his  head.  I  had  my  subscrip- 
tion-book in  my  pocket,  took  it  out,  and  read  to  him  the  names 
of  all  the  contributors  that  were  registered  therein.  After  having 
done  so,  and  commenced  to  speak  of  the  merits  of  the  institution, 
the  good  it  had  done  and  was  doing,  Mr.  Parish  then  raised  an- 
other  finger — held  up  three.  When  he  did  so,  I  was  still  continu- 
ing my  communication,  when,  after  a  short  period,  he  raised  the 
fourth — held  up  four  fingers ;  and  when  I  had  ended,  which  was 
in  the  course  of  a  short  period  of  time,  perhaps  two  or  three  min- 
utes, he  looked  at  his  wife,  and  held  up  his  entire  hand  in  this  way. 
(The  witness  hero  holds  up  his  hand  with  the  palm  outward,  and 
all  the  fingers  extended.)  Mrs.  Parish  then  remarked  to  her  hus- 
band, "  Do  you  intend  to  give  Mr.  Gibson  five  hundred  dollars  1 " 
to  which  he  bowed  assent.  She  then  asked  me  for  my  subscrip- 
tion-book, and,  taking  it  to  the  desk,  wrote  something.  She  then 
went  to  her  husband,  and  held  up  the  book  to  him^  remarking^  *  Is 
that  what  you  wish  ?  I  have  written,  Henry  Parish,  $500,'  to 
which  he  bowed  assent  I  thanked  him  for  his  very  liberal  dona- 
tion, and  took  my  leave,  thanking  Mrs.  Parish  also.** 

Mr.  Gibson  becomes  a  capital  witness.  He  thinks  Mr.  Parish 
was  very  much  interested  in  his  excellent  charity — has  no  doubt  but 
that  he  can  read — "  his  mental  faculties  were  bright."     ii.  643. 

About  this  time,  shortly  either  before  or  after  the  interview 
of  Mr.  Gibson,  another  gentleman,  Mr.  Donaldson,  calls  and  sees 
Mrs.  Parish  for  a  donation  to  the  New  York  Hospital,  and  gives 
another  illustration  of  the  five  uplifted  fingers.  She  takes  him 
into  the  library,  where  he  explains  his  object  to  Mr.  Parish — "  as 
if  the  subject  were  an  unpleasant  one  to  him,  he,  with  an  imme- 
diate and  very  striking  change  of  expression,  repeated,  certainly 
three  timesy '  Nah,  nah,  nah,  nah,'  and  held  up  his  hand^  with  five 
fingers^  two  or  three  times,  as  if  he  were  counting  them.  I  looked 
to  Mrs.  Parish  for  an  explanation — she  said,  she  supposed  he  meant 
to  inform  me  that  he  had  recently  contributed  to  five  benevolent  oh- 
jeeis ! "  Mr.  Donaldson  thought  it  a  very  good  reason  why  he 
should  not  subscribe  to  any  more,  and  leaves  him  immediately, 

with  the  opinion  that  he  was  a  very  sensible  man. 

ii.  549. 

November  2.  • 

Mrs.  Parish,  out  of  the  receipts  of  the  income  of  Mr.  Parish^ 
buys  note  of  Gary  dc  Co.,  15,000,  at  10  per  cent. — Note  of  Illi- 
nois Central  Railroad,  $5,184,  at  12  per  cent  iii.  302. 

I  193. 


I 
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1865|  November  17. 

Dr.  Taylor  administered  Commimion  to  Mr.  and  Mrs.  Parish 
ancf  Mary  Ann  Green.  i.  750. 

December  31. 

This  is  the  last  day  of  the  year  1855.  The  Angel  of  Death  is 
hovering  around  the  mansion,  soon  to  release  one  of  the  victims  of 
life — Mrs.  Parish  is  making  busy  preparation  for  an  exhibition  on 
New  Year's  Day — the  drama  is  drawing  to  a  close.       iii.  305. 

It  will  be  well,  then,  at  this  point  of  time,  to  examine  closely 
the  transactions  of  Mrs.  Parish  and  her  brothers  with  the  estate 
and  income  of  Mr.  Parish  since  the  4th  of  May,  1850.  What 
was  their  amount  I  With  whom  were  they  made  ?  How  were 
they  made  and  finally  agreed  upon  ?  What  were  the  pretences 
of  the  agency  of  Mr.  Parish  in  making  them  ?  and  what  was  the 
result  in  profit  and  loss  ? 

The  amount  of  the  transactions  of  Mrs.  Parish  and  her  brothers 
since  the  4th  of  May,  1850,  was  the  enormous  sum  of  $917,528 ; 
of  which  were — 

In  Railroad  securities,         .        .        1398,650 

Promissory  Notes,         .        •  203,905 

Bonds  and  Mortgages,    •        •  162,700 

Miscellaneous,        .        .        •  152,791 

iii.  752. 

Tliese  transactions  were  made  with  or  through  a  very  few  per- 
sons, nearly  all  of  them  being  brokers^  anxious  to  sell  on  com- 
mission. 

With  Ward  &  Co.,  62  in  number,  .  $456,386 
"  Underwood  &c  Sons,  7  in  number,  74,750 
"  Fearing,  1  in  number, .  .  .  23,900 
"     a  Broker  or  Brokers  for  14  Mortgages,  162,700 

iii.  752. 

How  were  they  made  ?  The  two  brothers,  Henry  and  William^ 
were  at  the  same  time  engaged  in  operations  in  many  of  the  same 
securities^  Underwood  being  their  broker  principally,  Ward  some- 
times. They  and  Mrs.  Parish  would  spend  the  evening  in  the 
library  after  tea,  when  the  nurse  had  brought  Mr.  Parish  there, 
put  him  in  his  seat,  and  retired.  They  discussed  the  market,  and 
what  was  offering.  Mrs.  Parish,  being  thus  informed,  would  go 
to  Wall  street  in  the  carriage,  taking  Mr.  Parish  with  her ;  stop 
before  Ward  &  Co. ;  send  in  for  Mr.  Ward ;  get  a  memorandum 
of  the  offerings  and  prices ;  determine  the  matter  when  they  met 
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186ff|  again  in  the  library  in  the  evening ;  draw  a  check  for  the  amount 
of  the  purchase  to  be  made  to  the  order  of  William  or  Henry  Dela- 
field,  who  would  take  it  down  in  th(i  morning,  and  dose  up  the 
transaction.  Every  one  of  her  checks  on  the  purchases  through 
Underwood  is  thus  drawn.  The  checks  on  the  purchases  through 
Ward  were  not  produced,  except  one  which  was  drawn  to  his  order. 

iii.  17,  39,  85,  87,  109-111,  789,  7^8. 

Index,  97-104. 

What  are  the  pretences  that  Mr.  Parish  had  any  agency  in  the 
disposition  of  this  immense  amount  of  1917,528  ? 

It  is  pretended  that  he  made  the  purchases  of  Ward  ^  Co. 
himself.  Now  Mr.  Ward  says  he  "  never  heard  Mr.  Parish  utter 
a  word  afler  his  attack.''  i.  209. 

It  is  also  pretended  that  he  consulted  with  the  conclave  of  Mrs. 
Parish  and  her  two  brothers  in  the  evenings  upon  these  investments ; 
and  Henry  Delaficld  says,  that  before  any  thing  was  done,  thej 
would  ask  his  consent,  and  he  would  make  his  gesture  of  acquies- 
cence ;  and,  by  way  of  showing  their  scrupulous  fidelity ^  he  says, 
he  used  to  read  over  to  Mr,  Parish  all  the  Certificates  of  Stocks^ 
and  all  the  Bonds  and  Mortgages,  from  the  beginning  to  the  endy 
omitting  no  party  not  even  the  formal  parts  of  them  I — It  was  in 
this  way,  by  the  constant  observance  of  extreme  formalities,  that 
they  hoped  to  quiet  their  conscience,  and  intended  to  justify  their 
assertion  that  every  thing  was  done  with  the  knowledge  and  con- 
sent of  Mr.  Parish.  iii.  17,  109-111. 

Of  any  real  agency  of  Mr.  Parish  in  any  one  of  these  transac- 
tions, there  is  no  evidence  whatever.  Index,  97-104. 

What  was  the  result  of  these  transactions  in  profit  or  loss  ? 

Just  what  might  be  expected.  They,  or  most  of  them,  were 
such  as  Mr.  Parish  never  purchased,  and  always  objected  to  before 
his  attack ;  and  finally  involved  a  loss  of  $61,000.        iii.  753. 

i.224 

By  whom  were  the  collections  made  ? 

What  w^as  the  meaning  of  Mrs.  Parish  in  driving  Mr.  Parish 
through  Wall,  Pearl,  and  other  business  streets  of  New  York  1  We 
have  seen  how  the  purchases  were  made ;  were  these  drives,  then, 
necessary  for  the  collections  ?  The  evidence  is  that  more  than  ttDO- 
thirds  of  them  were  made  by  her  brothers.  Exhibit,  287. 

iii.  795. 

Every  one  of  these  investments  was  made  in  the  name  of  Mrs. 
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1856.  Parish.  No  investment  whatever^  from  the  4th  May^  1850,  to  th$ 
day  of  his  death,  toas  ever  made  in  the  name  of  Mr.  Perish,  except 
two  small  mortgages  of  $2,700.  The  absorption  of  his  estate  in  the 
name  of  Mrs.  Parish  was  so  steady,  that,  looking  at  hil^  last  balance- 
sheet  of  January,  1850,  and  observing  the  dates  of  the  maturities 
of  his  personal  estate,  you  can  predicate  with  absolute  certainty  the 
exact  date  at  which,  if  he  should  live,  all  his  personal  estate  would 
be  paid  in ;  and,  being  immediately  invested  in  the  name  of  Mrs. 
Parish,  he  would  then  die  without  a  dollar  standing  in  his  name. 
There  would  then  have  been  no  necessity  of  producing  either  the 
will  or  the  codicils  for  probate.  i.  613. 

1866,  January  1. 

Mrs.  Parish  sees  company  with  Mr,  Parish  in  the  drawing- 
room  !  Mr.  Lord  is  a  visitor.  Mr.  Parish  raised  his  hand  and 
two  fingers,  as  usual,  and  Mrs.  Parish  explained  the  meaning  of 
it — that  Mr.  Parish  wished  him  to  come  and  see  him  again, 

L  123. 

ii.  648,  653,  673. 
ill.  804. 

January  9. 

Dr.  Taylor  calls — ^and  as  this  is  the  last  instance  of  the  two 
raised  fingers,  and  the  last  instance  of  their  interpretation  by  Mrs. 
Parish,  we  give  the  account  of  it  in  the  words  of  Dr.  Taylor :  "  He 
seemed  to  inquire  whether  we  wanted  funds — he  did  this,  by  con- 
tinuing his  questions  in  his  own  way,  by  holding  up  his  fingers  as 
usual,  and  continuing  to  look  inquiringly,  and  saying, '  Yah,  yah, 
yah,'  until  we  hit  upon  the  effect  of  his  inquiry — we  would  have  to 
guess  oftentimes — he  would  then  express  his  satisfaction,  as  much 
as  to  say,  *  That  is  what  I  want  to  know ;'  he  then  turned  to  Mrs. 
Parish,  and  holding  up  his  two  fingers  (it  was  his  invariable  mo- 
tion of  the  hand),  and  nodded  to  her ;  she  inquired  if  he  desired 
to  supply  our  exhausted  treasury  ?  he  signified  at  once  his  desire 
to  do  so,  and  in  a  day  or  two  I  received  her  check  for  1500,  ac- 
companied by  a  note  from  her,  saying  it  was  at  the  request  of  Mr. 
Parish  she  had  done  that." — ^The  donation  is  entered  in  Tier  check- 
book, "  For  Free  Grace  Church  and  Mrs.  Taylor's  Sewing-school." 

i.  756. 
iii.  805. 

February  6. 

The  last  donation  in  the  name  of  Mr.  Parish  was  to  Mr.  Robert 
B.  Mintum,  for  the  Society  on  the  Condition  of  the  Poor,  $25. 

iii.  307. 


112 

I8669  February  26. 

Mrs.  Parish,  out  of  the  receipts  of  the  income  of  Mr.  Parish^ 
makes  her  last  investment  four  day  before  his  death.  She  loans 
$15,000  to  O.  Davison  on  bond  and  mortgage,  \vhich  is  taken  in 
her  own  namej  and  put  down  in  the  Tickler  as  her  otan  property. 
Henry  Delafield  swears  that  he  read  this  bond  and  mortgage  to 
Mr.  Parish,  from  beginning  to  the  end.     iii.  324,  751,  109,  110. 

The  Last  Illness  and  Death  of  Mr.  Parish. 

About  seven  weeks  before  his  death,  Mr.  Parish  b^an  to  fail 

in  health  and  strength ;   could  not  drive  out ;   lost  his  appetite, 

and  suffered  distress  in  the  lungs.     He  had  been  declining  for  Ihs 

last  six  months — his  last  illness  wore  a  serious  aspect  ttoo  weeks 

before  his  death.     Dr.  Markoe  says,  ^'  The  illness  seemed  to  be 

congestion  of  the  lungs,  as  a  main  feature.     It  was  a  complicated 

disease,  however,  depending,  I  should  say,  as  we  supposed,  upon 

the  condition  of  the  brain.^'  i.  633,  700. 

11687. 
March  2. 

Henry  Parish  expires  on  this  day,  68  years  old,  in  the  store- 
room under  the  conservatory,  which  had  been  used  for  his  bed- 
room since  December,  1S54.  He  is  buried  at  Greenwood.  Dr. 
Taylor  attends  his  dying  hours,  but  Daniel  Parish  and  his  two 
sisters,  who  were  spending  the  winter  at  the  Everett  House,  a  few 
doors  from  the  mansion,  learn  of  his  death  for  the  first  time  in 
the  newspapers  of  the  next  morning. 

i  222,  738,  743,  745, 751. 
11253. 

Post-mortem  Examination. 

The  propriety  or  necessity  of  a  post-mortem  examination  oc- 
curred to  Dr.  Markoe,  who  spoke  to  Dr.  Delafield  about  it  Being 
informed  that  "  the  feeling  of  the  family  was  opposed  to  it,"  he  did 
not  urge  it.  Dr.  Delafield  "  did  not  wish  to  wound  the  feelings  of 
the  widow."  Both  those  gentlemen  admit  that  they  expected  the 
mental  capacity  of  Mr.  Parish  would  be  subjected  to  judicial  in- 
vestigation. Both  also  admit  that  the  apoplexy,  paralysis,  epi- 
lepsy, and  other  minor  diseases  of  Mr.  Parish,  including  the  first 
and  the  last  illness,  proceeded  from  the  brain  {ante^  29,  40,  65). 
Why,  then,  in  the  interest  of  Mrs.  Parish^  should  they  make  a  post- 
mortem examination  of  the  brain  1  i.  735,  739. 

ii.  731,737,  738. 
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1866*       The  utOity  of  a  poat-morUm  examination  discussed. 

Dr.  Delafield,  i.  735-738,  743. 
Dr.  Markoe,  ii.  737,  738. 

Medical  opinions.  Dr.  Watson,  246,  266. 

Dr.  Ranney,  397-401. 
Sir  HenryJIoUand,  573. 

Ante-mortem  Examination. 

This  question  was  put  both  to  Dr.  Delafield  and  Dr.  Markoe : 

"  Did  you  yourself  ever  make  any  examination  of  Mr.  Parish, 
or  apply  any  test  to  him,  for  the  exclusive  purpose  of  ascertaining 
the  state  of  his  mind  ? 

They  both  say  they  never  did.  i.  739. 

ii.  710. 

So  neither  before  nor  after  death  is  any  examination  made  by 
the  physicians,  nor  by  the  lawyer  (an to,  91,  92),  nor  by  the  pas- 
tor, i.  775— which  might  and  certainly  would  have  dispelled  for- 
ever  the  delusion  which  they  were  so  willing  to  entertain.  These 
gentlemen,  representing  the  three  great  professions,  were,  by  the 
theory  of  their  calling,  the  counsel  of  Mr.  Parish,  They  seem  un- 
consciously  to  have  acted  as  if  they  were  the  counsel  of  Mrs.  Par- 
ishy  who  wanted  his  estate. 

The  Deposit  of  tlie  Will  and  Codicils  for 

Probate. 

The  will  and  three  codicils  were  deposited  in  the  Surrogate's 
Office  of  the  city  of  New  York,  and  citation  issued  on  the  petition 
of  Joseph  Delafield,  returnable  31st  March,  1856. 

Case,  fols.  7-16,  17-70. 

The  First  Discovery  of  their  Contents  hy  the  Heirs  of  Mr,  Parish 
and  the  Delafields, 

Beyond  the  first  codicil,  neither  Dr.  Delafield  nor  Henry  Dela- 
field ever  knew  the  contents  of  the  will ;  that  either  was  a  legatee 
or  an  executor ;  did  not  know  the  contents  of  the  second  codicil, 
nor  ever  heard  of  the  third.  This  extraordinary  secrecy  and  con- 
cealment of  Mrs.  Parish  has  no  parallel,  and  would  be  utterly 
incredible  if  Henry  Delafield  had  not  sworn  to  it  most  positively. 

i.  672,  693. 
iii.  60-52,  67,  68,  91,  92. 
8 
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1866.  Mr.  Kernochan  never  heard  of  the  second  or  third  codicil,  nor 
ever  knew  that  she  was  making  investments  in  her  own  name,  and 
absorbing  the  estate  of  Mr.  Parish  as  her  own  property. 

i.  227,  235, 288. 

What  they  did  not  know,  the  brothers  of  Mr.  Parish  of  course 
could  not  know.  They  had  heard  of  the  first  codicil,  but  of  the 
contents  of  the  will,  of  the  existence  of  the  second  or  the  third 
codicil,  and  of  the  daily  conversion  of  the  estate  into  her  own  namef 
they  knew  nothing  until  the  papei's  were  left  for  probate.  His 
brothers  then  learn  for  the  first  time  that  their  brother  had,  by  his 
will,  given  them  all  his  residuary  estate,  making  Daniel  his  execu- 
tor, and  that  Mrs.  Parish  had  by  her  three  codicils  swept  it  all 
away,  and  stricken  out  Daniel's  name  from  his  office  of  trust  and 
confidence.  How,  then,  could  these  brothers  have  prepared  for  a 
contest,  when  they  did  not  know  that  any  would  arise,  or  that  any 
*'  spoliation"  of  their  rights  had  been  attempted  I 

But  Mrs.  Parish  did  expect  a  contest,  and  was  preparing  for 
it  during  tiie  whole  six  years. 

i.  128,  591,  656,  738. 
ii.  72,  104,  114,  701,  702,  706,  707 
Index,  156. 
March  13. 

Mrs.  Parish  makes  a  present  of  $50  each  to  Mary  Ann  Green 
and  Clark,  the  coachman.  iii.  308. 

March  31. 

The  parties  appear,  and  proo&  are  commenced  before  the  Sur- 
rogate. 

May  8. 

The  Surrogate  requires  Mrs.  Parish  to  produce  and  deposit  in 

Court  all  her  books,  accounts,  and  other  papers  relating  to  the  testa- 
tor or  his  affairs ;  and  thence  Daniel  and  James  Parish  are, /or  the 
first  time^  enabled  to  get  the  names  of  witnesses  and  ascertain  the 
facts,  though  with  great  difficulty,  subsequently  given  in  evidence. 

i.  181. 

May  24. 

Hon.  Wm.  Kent  is  appointed  Collector  by  the  Surrogate. 

iii.  637. 
June  3. 

Mr.  Kent,  by  appointment,  meets  Mrs.  Parish  and  her  counsel 

at  her  house,  to  receive  the  personal  estate  of  Mr.  Parish  in  her 

possession.     All  the  securities,  both  of  those  which  he  held  at  the 
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1866.  time  of  his  attack,  including  the  two  mortgages  of  12^700  before 

mentioned,  and  which  yet  remained  unconverted,  then  amounting  to 

$452,000,  and  also  all  those  which  had  been  taken  since  his  attack, 

amounting  to  $619,964,  were  upon  the  table  in  separate  parcels. 

Mrs.  Parish  delivers  to  Mr.  Kent  the  first  parcel  of  $452,000,  and' 

refuses  to  deliver  the  other  parcel.    "  They  were  retained,"  as  her 

counsel  expressed  it,  *'  for  further  consideration."  iii.  637. 

•  > 

June  12. 

The  other  parcel  of  $619,964  being  yet  retained,  Mr.  Kent 

makes  a  formal  demand  by  letter.  iii.  637. 

i.  617. 

June  19. 

Mrs.  Parish,  by  her  counsel,  replies  to  this  demand,  and  offers 

to  surrender  all  the  securities  taken  after  the  attack,  except  those 

which  were  taken  in  her  iiame  ;  that  is  to  say,  she  would  surrender 

all  those  which  were  payable  to  hearer ^  being  of  the  appraised  value 

of  $180,700;  but  continued  to  refuse  to  deliver  those  standing  in 

her  name,  amounting  to  $392,641.  iii.  636,  637. 

i.  621. 

We  have  seen  that  the  securities  which  were  payable  to  bearer 
were  bought  in  the  same  way  as  those  which  were  taken  in  her 
name,  and  were  not  put  in  her  name  because  the  nature  of  the  se- 
curities did  not  permit  it.  They  were,  nevertheless,  put  down  in 
the  Tickler  as  her  own  property,  and,  in  many  cases,  were  enclosed 
in  wrappers,  endorsed  in  her  handwriting,  "  Belonging  to  Susan  M. 
Parish."  Why,  then,  was  a  discrimination  now  made  in  surrender- 
ing the  one  and  refusing  to  surrender  the  other  ?  ^  No  other  reason 
can  be  assigned  than  that  her  counsel  insisted  upon  it.  They  saw 
the  importance  of  the  discrimination^  in  order  possibly  to  negative 
the  fact  as  it  then  stood,  that  she  had  been  engaged  since  his  attack 
in  absorbing  all  the  receipts,  both  of  capital  and  of  income,  to 
herself."  iii.  323,  324,  519,  521,  546,  547,  617. 

June  21. 

Henry  Delafield,  on  behalf  of  Mrs.  Parish,  surrenders  to  the 

Collector  the  parcel  pontuning  the  securities  payable  to  bearer. 

iii.  637. 
June  24. 

The  appraisers  complete  the  inventory,  and,  at  the  request  of  Mr. 

Kent,  insert  the  securities  standing  in  her  name,  and  retained  by  her, 

as  a  part  of  the  estate.   The  several  parcels  are  marked  A,  B,  and  C, 

on  the  inventory.  A,  being  the  unctxiverted  assets  of  Henry  Parish, 
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1866,  B,  the  seourities  taken  after  his  attack,  payable  to  bearer,  and  C, 
the  securities  standing  in  her  name  and  retained,    iii.  605,  637. 

Mr.  Kent,  Collector,  commences  suit  against  Mrs.  Parish  for 
the  securities  retained,  and  this  suit  is  yet  pending — the  securities 
being  surrendered,  by  order  of  the  Court,  to  the  Trust  Company, 
as  Receiver. 

1867,  July  6. 

The  proofs  are  closed.  Mary  Ann  Green  is  not  produced  as 
a  witness,  though  she  is  privately  examined  by  the  counsel  of  Mrs. 
Parish  at  her  house.  Brown,  the  nurse,  is  examined,  having  been 
elevated  to  the  office  of  Superintendent  of  the  Eye  Infirmary,  of 
which  Dr.  Delafield  is  the  founder,  physician,  and  director. 

iii.  74,  618,  781. 
ii.  450,  493,  507,  534,  543,  591. 

December  10. 

The  Surrogate  makes  his  deeision,  allowing  the  will  and  first 
codicil,  rejecting  the  second  and  third  codicils. 

Case,  fols.  76-81-101,  415-527. 

James  and  Daniel  Parish  did  not  appeal — they  supported  the 
will ;  and,  as  the  first  codicil  disposed  of  real  estate  only  {anU, 
34),  no  object  could  be  attained  by  an  appeal  in  regard  to  it. 

1868,  February  27. 

Joseph  Delafield,  as  ejcecutor,  and  Mrs.  Parish,  appealed  to 
the  Supreme  Court.  Case,  fols.  94, 108. 

James  and  Daniel  Parish  answered  the  appeal,  and  alleged  that 
the  Surrogate  erred  in  allowing  the  first  codicil.  Case,  fols.  174, 182. 

December  81. 

The  Supreme  Court  affirms  the  decision  of  the  Surrogate  in 
support  of  the  will,  and  rejects  all  the  codicils,  giving  leave  to  a 
feigned  issue  to  the  parties.  Case,  fols.  193,  202^  260. 

1869,  June  30. 

Joseph  Delafield  and  Mrs.  Parish  appeal  to  Court  of  Appeals. 

1861,  April. 

James  Parish  dies,  leaving  one  son,  Thomas,  and  two  grand- 
children, Sarah  and  James,  children  of  his  deceased  son  Jacob,  his 
only  heirs-at-law,  and  Jacob  B.  Jewett  and  Thomas  Parish,  his 
executors.    The  appeal  is  revived  against  his  representatives. 


117 
The  Death  of  Mrs,  Parish. 

lool,  June. 

Mi-s.  Parish  dies,  in  the  57th  year  of  her  age,  giving  by  her 
testament  to  her  dve  brothers,  Joseph,  Edward,  Henry,  Richard, 
and  Bufus  Delafield,  the  €200,000,  and  other  property  {anie^  11), 
given  to  her  by  the  will  of  Mr.  Parish,  and  making  them,  after 
several  small  l^acies  to  a  few  friends,  her  residuary  legatees. 

•  This  appeal  is  revived  by  and  in  the  name  of  the  five  brothers 

of  Mrs.  Parish  against  Daniel  Parish  and  the  representatives  of 
James  Parish,  deceased. 

The  i)ectiniary  interests  involved  in  this  Appeal 

This  appeal  relates  solely  to  the  second  and  third  codicils  {ante,  96, 
103),  which  affect  the  personal  estate  only — all  the  real  estate  of  Mr.  Par- 
ish is  disposed  of  by  the  will  and  the  first  codicil  {ante^  11,  34). 

The  personal  estate : 

Delivered  to  the  Collector  (iii.  624),  .     $693,845 

Not  delivered  to  the  Collector,  but  claimed 
by  the  five  brothers  of  Mrs.  Parish,  and 
now  in  suit  (iii.  636  ;  ante,  116),  .       392,641 

Total  personal  estate,      .        .  $1,086,486 

Subject  to  the  legacies  of  the  Will,  not  lapsed  {ante,  12) : 
Her  five  brothers,  as  her  legatees,     .        .     $200,000 
•  Her  five  brothers,  as  her  legatees,  being  the 

furniture,  silver,  &c.  (iii.  606),    .  ,      .  19,850 

Her  four  brothers, 40  000 

Her  three  sisters-in-law,    ....  30,000 

Total,  $289,850 

His  two  sisters, 40  000 

Seven  children  of  Daniel  Parish,       .        .  70,000 

Two  chQdren  of  James  Parish,          .        .  20,000 

Mrs.  Kemochan, 10  000 

Mrs.  Abeel, 10,000 

Daniel  Parish, 10,000 

Mr.  Kemochan, 10000 

Total  legacies, $459,850 

Total  residuary  personal  estate,  .        .        .       $626,636 

If  the  judgment  of  the  Surrogate  and  of  the  Supreme  Court  be 
affirmed,  and  the  second  and  third  codicils  be  rejected, 
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Daniel  and  the  representatives  of  James  Parish  will 

receive,  each, $333^318 

The  Delafield  brothers  and  wives  will  re- 
ceive, as  above,        ....         $289,850 
Also, 
The  real  estate  under  the  will,  Pearl  and  Pine 
streets,  and  New  Orleans,  less  $13,000 
{ante,  25,  104),        ....  87,000 

Total  to  the  five  brothers  Delafield,  $376,850 

Total  to  the  two  brothers  Parish,  626,636 

In  addition  to  this  amount  of  $376,850,  which  the  brothers  Dela- 
field will  get  in  any  event,  they  also  claim  the  gift  fund,  as  above, 
$302,641,  and  also  the  real  estate  by  the  first  codicil  {ante,  34),  the 
Union  Square  and  Wall  Street  property,  worth  $210,000 — ^neither  such 
gift  fund  nor  first  codicil  being  affected  by  this  appea],  but  subject  to 
other  litigations  now  pending. 

If,  however,  the  judgment  of  the  Surrogate  and  oi  the  Supreme  Court 
be  reversed,  and  the  second  and  third  codicils  be  allowed,  then  the  five 
brothers  Delafield  will  receive  $626,636  in  addition,  total,  $1,213,486, 
and  $10,000  in  addition,  being  the  legacy  of  $10,000  to  Daniel  Parish, 
revoked  by  the  second  codicil  {ante,  04).  And  Daniel  Parish  and  the 
representatives  of  James  Parish  will  reoeive  not  one  farthing  of  the 
estate  of  their  brother,  Henry  Parish,  given  to  them  by  his  will  of  1842. 

Total  to  the  five  brothers  Delafield,    .         .     $1,213,486 
Total  to  the  two  brothers  Parish,        .        .      0,000,000 


This  statement,  in  chronological  order,  is  now  finished.  The  case,  sadly 
suggestive  as  it  is  of  many  moral  considerations — which  perhaps  belong 
to  another  forum — ^presents,  for  its  leading  characteristic,  an  illustration  of 
the  irresistible  power  of  unabashed,  cool,  and  persistent  assertion,  which  no 
person,  observant  of  affairs,  can  fail  to  witness  in  daily  life.  In  the  case  of 
Mr.  Parish,  the  constant  assertion  of  his  intelligence  by  his  wife,  met,  of 
course,  a  ready  assent  from  her  family  and  friends,  who  had  neither  interest 
nor  desire  to  investigate  or  to  doubt  it.  All  others  she  kept  from  him  except 
a  few,  who  saw  him  only  in  her  presence,  and  could  therefore  make  no  test 
of  the  intelligence  of  the  speechless  man  beside  them.  If  he  could  have 
spoken,  his  idiocy  would  have  been  apparent ;  as  it  was,  she  claimed  the 
gift  of  interpreting  his  idiotic  gestures.    Politeness  and  respect  for  a  lady 
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in  high  position  forbade  the  gentlemen  who  surrounded  her  from  disput- 
ing or  even  suspecting  the  verity  of  her  inspiration  (i.  283).  As  he  early 
commenced  to  grow  fat  and  was  kept  clean  and  presentable  by  his  at- 
tendants, his  good  physical  appearance  aided  her  object,  and  was  taken 
as  an  index  of  the  soundness  of  his  mind.  The  plan,  therefore,  was  sim- 
ple and  easily  enacted.  Its  exposure,  when  the  facts  are  ascertained,  is 
equally  simple.  As  soon  as  the  veil  which  concealed  the  facts  during 
his  life  is  withdrawn,  the  imposture  stands  revealed. 

The  case  also  presents  another  remarkable  fact — it  stands  alone  in  the 
entire  History  of  Jurisprudence,  There  is  no  case  to  be  found  in  the 
judicial  history  of  Continental  Europe,  nor  in  Great  Britain,  from  the 
Year-books  to  the  present  day,  nor  in  the  legal  records  of  the  thirty 
States  of  the  Union,  in  which  testamentary  papers  have  been  even  offered 
for  probate,  purporting  to  be  made  by  an  educated  man,  who  could  not 
or  would  not  speak — could  not  or  would  not  write— could  not  or  would 
not  nse  the  letters  of  the  alphabet,  having  the  physical  health  and  power 
to  do  so.  Even  th^  wills  of  the  intelligent  deaf  and  dumb  are  allowed 
only  upon  the  clearest  proof  of  their  knowledge  of  the  sign  language. 
As  this  case,  therefore,  is  the  first,  so  it  is  expected  that  it  will  also  be 
tJte  last.  The  interests  of  society  require  that  such  contempt  for  the  hu" 
man  understanding  should  not  be  rewarded  and  encouraged  to  another 
experiment  upon  the  Courts  and  Judges  who  determine  the  validity  of 
last  wills  and  testaments. 

JOHN  K.  PORTER, 
JACOB  B.  JEWETT, 

Of  CounseL 
Albany,  January  7,  1852. 
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APPENBIX. 


Chambers^ 8  Edinburgh  Jmtrnal  for  1886,  p»  88. 

"THE    PROFESSOR    OF    SIGNS;"    or,    "TWO    WAYS    OF 

TELLING  A  SIORY." 

"  King  James  VI.,  on  removing  to  London,  was  waited  upon  by  the 
Spanish  ambassador,  a  man  of  erudition,  but  who  had  a  crotchet  in  his 
head  that  every  country  should  have  a  professor  of  signs,  to  teach  him  and 
the  like  of  him  to  understand  one  another.  The  ambassador  was  lament- 
ing one  day,  before  the  king,  this  great  desideratum  throughout  all  Eu- 
rope, when  the  king,  who  was  a  queerish  sort  of  a  man,  says  to  him, 
*  Why,  I  have  a  professor  of  signs  in  the  northernmost  college  in  my  do- 
minions, namely,  at  Aberdeen  ;  but  it  is  a  great  waypif,  perhaps  six  hun- 
dred miles.'  '  Were  it  ten  thousand  leagues  off,  I  shall  see  him,'  says 
the  ambassador,  *  and  am  determined  to  set  out  in  two  or  three  days.' 
The  king  saw  he  had  committed  himself,  and  writes,  or  causes  to  be  writ- 
ten, to  the  University  of  Aberdeen,  stating  the  case,  and  desiring  the  pro- 
fessors to  put  him  off  in  some  way,  or  make  the  best  of  him.  The  ambas- 
sador arrives,  is  received'with  great  solemnity,  but  soon  began  to  inquire 
which  of  them  had  the  honor  to  be  professor  of  signs  ;  and  being  told 
that  the  professor  was  absent  in  the  Highlands,  and  would  return  nobody 
could  say  when,  says  the  ambassador, '  I  will  wait  his  return,  though  it 
M'ere  twelve  months.'  Seeing  that  this  would  not  do,  and  that  they  had  to 
entertain  him  at  a  great  expense  all  the  while,  they  contrived  a  stratagem. 
There  was  one  Geordy,  a  butcher,  blind  of  one  eye,  a  droll  fellow,  with 
much  wit  and  roguery  about  him.  lie  is  got,  told  the  story,  and  in- 
structed to  be  a  professor  of  signs,  but  not  to  speak  on  pain  of  death.  Geor- 
dy undertakes  it.  The  ambassador  is  now  told  that  the  professor  of  signs 
would  be  at  home  next  day,  at  which  ho  rejoiced  greatly.  Geordy  is 
gowned,  wigged,  and  placed  in  a  chair  of  state  in  a  room  of  the  collie,  all 
the  professors  and  the  ambassador  being  in  an  adjoining  room.  The  am- 
bassador is  now  shown  into  Geordy's  room,  and  lefl  to  converse  with 
him  as  well  as  he  could,  all  the  professors  waiting  the  issUe  with  fear  and 
trembling.  The  ambassador  holds  up  one  of  his  fingers  to  Geordy ; 
Geordy  holds  up  two  of  his.  The  ambassador  holds  up  three ;  Geordy 
clenches  his  fist  and  looks  stern.     The  ambassador  then  takes  an  orange 
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from  his  pocket,  and  holds  it  up ;  Geordy  takes  a  piece  of  barley-cake 
from  bis  pocket,  and  bolds  tbat  up.  After  which  the  ambassador  bows 
to  him,  and  retires  to  the  other  professors,  who  anxiously  inquire  his 
opinion  of  their  brother.  'He  is  a  perfect  miracle,'  says  the  ambassa- 
dor  ;  '  I  would  not  give  him  for  the  wealth  of  the  Indies.'  *  Well,'  say 
the  professors, '  to  descend  to  particulars.'  *  Why,'  said  the  ambassador, 
'  I  first  held  up  one  finger,  denoting  that  there  is  one  God  ;  he  held  up 
two,  signifying  that  there  are  the  Father  and  Son ;  I'held  up  three,  mean- 
ing the  Holy  Trinity  ;  he  clenched  his  first,  to  say  that  these  three  are 
one.  I  then  took  out  an  orange,  signifying  the  goodness  of  God,  who 
gives  His  creatures  not  only  the  necessaries,  but  the  luxuries  of  life ;  upon 
which  the  wonderful  man  presented  a  piece  of  bread,  showing  that  it  was 
the  staff  of  life,  and  preferable  to  every  luxury.'  The  professors  were  glad 
that  matters  had  turned  out  so  well ;  so,  having  got  quit  of  the  ambassa- 
dor, they  next  got  Geordy,  to  hear  his  version  of  the  signs.  *  Well, 
Geordy,  how  have  you  come  on,  and  what  do  you  think  of  yon  man  V 
'  The  rascal,'  says  Geordy, '  what  did  he  do  first,  think  you  ?  He  held  up 
one  finger,  as  much  as  to  say,  you  have  only  one  eye  i  Then  I  held  up 
two,  meaning  that  my  one  eye  was  perhaps  as  good  as  both  of  his.  Then 
the  fellow  held  up  three  of  his  fingers,  to  say  that  there  were  but  three 
eyes  between  us  ;  and  then  I  was  so  mad  at  the  scoundrel  that  I  sleeked 
my  nieve,  and  wanted  to  come  awhack  on  the  side  of  his  head,  and  wood 
ha'  done  it  too  but  for  your  sakes.  Then  the  rascal  did  not  stop  with  his 
provocation  here,  but,  forsooth,  takes  out  an  orange,  as  much  as  to  say, 
your  poor,  beggarly,  cold  country  cannot  produce  that.  I  showed  him  a 
whang  of  a  bear  bannock,  meaning  that  I  did  na'  care  a  farthing  for  him 
or  his  trash  neither,  as  lang's  I  hae  this  !  But  by  a'  that's  guid,'  conclud 
ed  Geordy,  *  I'm  angry  yet  that  I  didna'  thrash  the  hide  o'  the  scoun- 
drel !' 

"  So  much  for  signs,  or  two  ways  of  telling  a  story." 

Extract  from  a  letter  in  the  y,  F".  Daily  Tim^s^  from  the  hospital  at 
Fortress  Monroe^  after  the  burning  of  Hampton  by  the  rebel  Gen- 
eral Magruder,  » 

A  clerical  gentleman  writes  to  the  Commercial  from  Fortress  Mon- 
roe. Afler  stating  the  circumstances  of  the  burning  of  Hampton,  the 
writer  adds : 

*'  One  old  gentleman  and  lady  who  are  with  us  in  the  hospital,  were 
only  saved  fsom  a  sudden  and  awful  death  by  the  kind  and  energetic 
efforts  of  Dr.  Smith,  an  assistant  surgeon  of  the  United  States  Army,  sta- 
tioned here.  Another  aged  Virginian,  who  had  been  for  some  time  quite 
sick  in  his  house,  was  so  terrified  by  the  scene,  that  he  was  paralyzed  on 
all  the  right  side  of  his  body,  and  rendered  utterly  speechless.  He  is  lying 
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in  a  room  near  to  my  own,  a  mere  wreck  of  a  man,  scarcely  able  to  move, 
and  still  unable  to  utter  any  thing  but  piteous  moans.  He  can  still  hear 
pretty  well ;  and  when  I  call  on  him,  and  the  fire  is  alluded  to,  he  will 
11  fl  his  wrinkled  left  hand  from  the  bed  to  a  short  distance,  draw  in  his 
breath  as  if  he  were  inhaling  flame,  throw  backiiis  old  head  <)n  the  pil- 
low, throw  his  eyes  upward,  lifl  his  upper  jaw  as  for  as  his  paralysis  will 
permit,  and  lie  there,  weeping  like  a  child. 

^*  Two  faithful  negro  servants  attend  him,  for  his  wife  is  dead.  They 
both  exhibit  an  attachment  to  their  afflicted  master  that  is  touching  to  wit- 
ness. They  explain  to  me  his  signs  and  motions.  When  he  lifts  his  hands 
a  little  way  up, '  that  meanSy  says  one  of  the  attendants,  ^  that  he  has  two 
small  grandchildren  away  in  Jackson,  Florida.'  When  he  lifts  the  same 
hand  a  few  inches  higher ,  ^  he  means,^  continues  the  nurse,  *  that  the  peo- 
ple who  flred  his  house  and  drove  him  out  in  the  street,  were  the  very  per- 
sons he  brought  up  from  childhood.  That's  what  makes  him  feel  so  bad.' 
The  old  master  hears  every  word  the  faithful  servant  says,  and  the  tears 
rain  down  anew  over  his  furrowed  face.  The  servant  wipes  the  tears  gently 
away,  and  soflly  adds, '  Don't  cry,  master—don't  cry ;  it's  all  over  now, 
and  we  can't  help  it.'  Then  turning  tome,  he  continues  in  an  under  tone, 
'  1  have  served  him,  sir,  rising  forty  years,  and  I  sha'n't  leave  him  now,  sir." 

Remark. — ^In  this  case,  the  devoted  negro  servants  have  no  idea  of 
the  idiocy  of  their  old  master,  and  fondly  believe  that  he  is  thinking  and 
means  to  express,  by  his  idiotic  gestures,  precisely  what  they  are  think- 
ing of — and  the  clerical  gentleman  who  writes  the  letter  is  as  sincere 
and  credulous  as  his  brother  of  Grace  Church — he  believes  so  too. 

From  the  Courier  of  29th  January^  1857. 

Death  op  an  Interesting  Object. — An  interesting  specimen  of  hu- 
manity died  recently  at  the  lunatic  asylum  at  Flatbush,  L.  I.  She  was 
born  in  Brooklyn,  of  foreign  parents,  and  has  been  an  inmate  of  the  asylum 
for  seven  years,  and  at  the  time  of  her  death  had  attained  the  age  of  four- 
teen. Visitors  of  the  institution  found  her  an  object  of  great  interest,  and 
she  always  manifested  pleasure  at  the  curiosity  with  which  she  was  re- 
garded. Her  very  small  head,  prominent  face,  which  she  had  a  habit 
of  thrusting  forward,  and  her  quick,  restless  motions,  gave  her  some  re- 
semblance to  the  ape  tribe,  and  from  this  similitude  she  was  commonly 
known  as  Monkey  Mary. 

We  are  indebted  to  Dr.  Thomas  Turner,  the  chief  of  the  hospital,  for 
the  following  particulars  developed  at  the  post  mortem,  which  showed  that 
death  was  occasioned  by  phthisis.  Her  body  was  tolerably  well  developed 
for  her  age,  but  her  brain,  "  the  seat  of  her  mind,"  was  extremely  small, 
weighing  only  eight  ounces,  while  the  average  weight  of  the  brain  of  the 


123 

female  adult  is  fifly-two  ounces.    The  dimensions  of  the  head,  compared 
with  the  average  size,  were — 

Circumference,        .        .        .        ^18^  inches,       general  average,  21  inches. 
Longest  diameter,        .        .        .  4f      "  "  "         1^     " 

From  opening  of  ear  over  top  of  head    8        **  "  "       16^     " 

Whether  a  specific  volume  of  brain  is  necessary  for  the  develop- 
ment of  the  mental  faculties,  and  that  where  it  is  under  a  certain  size 
idiocy  is  the  invariable  result,  is  a  question  that  has  engaged  the  atten- 
tion of  physiologists,  for  the  reason  that,  if  true,  it  aifprds  the  strong- 
est proof  that  the  brain  is  the  organ  of  the  intellectual  functions.     Gall 
denies  intelligence  to  crania  which  are  only  from  14  to  17  inches  in  cir- 
cumference, and  Andral  says  18  inches  may  be  regarded  as  the  circum- 
ference necessary  for  intelligence.     The  total  want  of  intellect  in  the 
subject  of  this  notice,  where  there  was  apparently  no  diseased  or  abnor- 
mal condition  of  the  brain  apart  from  deficiency  in  size,  confirms  the 
correctness  of  the  observations  of  these  authorities.     She  had  not  ac- 
quired a  word  of  language  excepting  ** yes "  and  " no"  not  because  of 
any  defect  in  the  organs  of  speech  or  hearing,  for  these  were  devel- 
opedy  but  from  inability  to  appreciate  the  significance  of  speech.    In- 
deed, her  capacity  for  instruction  did  not  seem  to  be  superior  to  that  of 
the  more  sagacious  of  the  canine  species.    She  had  been  taught  to  open 
or  shut  a  door,  and  to  pick  up  a  stick  when  told,  but  at  that  point  her 
ability  to  understand  speech  or  pantomime  ceased.     When  pleased,  dis- 
pleased, or  in  pain,  her  countenance  was  quite  expressive  of  emotion. 
In  appearance  and  degree  of  intelligence  she  very  much  resembled  the 
children  exhibited  some  years  ago  as  "  Aztecs." 
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FACTS. 


First  Head :  Nature  and  hist 07- y  of  the  litigation. 

This  is  a  controversy  touching  the  validity  of  two  al- 
1  oired  codicils  to  the  will  of  Henry  Parish,  deceased,  pro- 
pounded by  Joseph  Delafield,  an  Executor,  before  the 
Surrogate  of  New-York,  and  rejected  by  that  officer.  Su- 
san M.  Parish,  the  decedent's  widow,  is  essentially  the 
sole  beneficiary  in  the  contested  paper,  and  she  appeals 
liro  infercsse  suo.  Joseph  Delafield,  the  other  appellant, 
has  not,  personally  or  officially,  the  least  pecuniary  in- 
terest in  the  questions  presented.  The  widow  is  his  sis- 
ter, and,  therefore,  it  may  be  presumed  that  his  appeal 

is  taken  for  her  benefit. 

1 


A  like  excess  of  precautionary  diligence  has  led  to 
double  appeals  in  each  case.  Each  of  these  appellants 
gave  notice  of  an  appeal  according  to  the  Code.  fo.  31 7 
^o321. 

Each  of  them  also  filed  an  appeal  in  the  Supreme  Court, 
and  a  petition  of  appeal  in  this  Court  according  to  the  for- 
mer practice,    fo.  321  to  382. 

The  Will  is  dated  Sept.  20,  1842.  (fo.  61.)  The 
first  alleged  codicil  is  dated  Aug.  29, 1849,yo.  54;  and  it 
was  re-executed  Dec^.  17,  1849.  (fo.  57.)  There  is  no 
legal  question  before  this  Court  as  to  either  of  these  pa- 
pers on  these  appeals. 

The  Surrogate  allowed  them  both.  (fo.  76,  81,  101, 
526.)     See  his  opinion  at  large,  (fo.  415  to  527.) 

The  Respondents,  James  and  Daniel  Parish,  the  broth- 
ers of  testator  and  residuary  devisees  and  legatees  in  the 
Will  (fo.  45),  supported  that  instrument  before  the  Surro- 
gate, and  contested  all  the  alleged  codicils.  But  inasmuch 
as  the  first  alleged  codicil  aftected  real  estate  only  (Jo. 
53),  the  Surrogate's  allowance  of  it  worked  no  greater 
effect  in  its  favor  than  admitting  it  to  be  recorded  like  the 
exiHirte  proof  of  a  deed  before  a  commissioner.  2  II.  8.,]^- 
67,  '^  59.  Hence  there  was  no  appeal  on  their  part. 
(fo.  195.) 

The  second  alleged  codicil  is  dated  Sept.  15, 1853,  (fo. 
65.)  The  third  alleged  codicil  is  dated  June  15,  lSo4, 
(fo.  69.)  The  Surrogate  rejected  both  of  these  papers. 
(fo.  76,  83,  102.)     iSer  Aw  Opinion.  {Jo.  417  to  527.) 

The  testator  died  March  2, 1856.  {fo.  8.)  Joseph  Del- 
afield,  as  one  of  the  Executors,  propounded  the  whole 
four  instruments,  March  6,  1856,  {Jo.  10.)  ^  The  Surro- 
gate's decision  was  made  Dec.  10,  1857.  (fo.  72  to  77.) 
It  was  entered  Dec.  17,  1857.  {fo.  78  to  86.) 

Joseph  Delafield,  the  Executor  and  proponent,  ap- 
pealed to  the  Supreme  Court  from  the  rejection  of  the 
last  two  codicils  Feb.  27,  1858.  {fo.  94,  108.)  In  addi- 
tion to  his  official  designation  he  here  styles  himself  a 
legatee  in  the  Will.  {fo.  94,  109.)     He  was  a  legatee  in 


the  Will ;  but  that  gave  him  no  interest  in  the  Codicils. 
i/o.'Sd.) 

Susan  M,  Parish,  the  widow,  claiming  as  legatee  iu 
these  two  rejected  papers,  also  appealed  to  the  Supreme 
Court  at  the  same  time,  {fo,  104, 115.) 

The  H'sponthufsy  James  and  I)A>fiEL  Parish,  in  their  an- 
swer to  each  petition  of  appeal,  alleged  that  the  Surrogate 
erred  in  allowing  the  first  codicil,  {fo.  174,  182.)  They 
denied  that  Joseph  Delafield  had  any  interest  or  right  to 
appeal,  and  prayed  the  dismissal  of  his  appeal  with  costs. 
{fo.  178.) 

The  Supreme  Court,  at  a  general  term  held  in  New 
York,  Dec.  31, 1858,  before  Da  vies,  Ingraham  and  Suth- 
erland, JJ.  affinned  the  decision  of  the  Surrogate,  so  far 
as  it  was  appealed  from  by  Joseph  Delafied  or  Susan  M. 
Parish.  Opinion  (fo.  193  to  201.)  Judgment  as  to  S. 
M.  Parish's  appeal,  {jo.  260  to  304.)  Judgment  as  to 
J.  Delafield's  appeal,  {fo.  202  to  259.) 

Mrs.  Parish  was  directed  to  pay  the  costs  of  her  appeal 
out  of  her  own  estate,  {fo.  314.)  J.  Delafield  wasdirect- 
<»d  to  pay  the  respondent's  costs  out  of  the  decedent's  es- 
tate, {fo.  255,  257.) 

Susan  M.  Parish  and  Joseph  Delafield,  as  before  stated, 
took  separate  appeals  to  this  Court  June  30,  1859.  The 
appt^uls,  petitions  of  appeals  and  answer  occupy  the  case 
from  /o.  316  /// 414, 

Tlie  respondent's  Ann  Parish  and  Martha  Sherman, 
not  only  before  the  Surrogate,  but  by  their  answers  in 
the  Supreme  Court  and  in  this  Court,  claimed,  that  the 
Will  and  first  codicil  could  not  be  allowed,  and  that  these 
papers,  as  well  as  the  last  two  codicils,  should  be  rejected. 
{fo.  416,  189  to  192,  402  to  414.)  See  Surrogate's  first 
point,  {fo  420  to  450.) 

The  respondents,  James  and  Daniel  Parish,  in  their  an- 
swer in  this  Court  to  Joseph  Delafield*fe  petition  of  ap- 
peal, repeat  their  objection  as  to  his  want  of  interest, 
and  pray  as  a  modification  of  the  judgment  in  the  Supreme 
Court,  that  J.  Delafield's  original  appeal  he  dismissed  with 


costs  to  be  paid  by  him,  and  that  his  appeal  to  this  Coun. 
fto  far  as  it  seeks  a  review  on  the  merits,  be  dismissed  with 
costs. 

Second  Head:  Material  facts, 

Henry  Parish,  the  testator,  was  a  wealthy  and  respei:- 
able  New  York  merchant,  of  competent  education  ai:«l 
high  intelligence.  In  Sept.  1842  he  made  his  will,  ar- 
ranging its  details  in  numerous  private  consultations  with 
Charles  G.  Havens,  Esq.,  one  of  the  law-firm  usually  em- 
ployed by  him. 

He  was  then  aged  fifty-four  years,  and  had  finally  re- 
tired from  business ;  his  wife  was  aged  thirty-sevtu. 
They  had  been  then  married  thirteen  years.  There  nuvt  r 
was  any  issue  of  the  marriage.  His  estate  was  tlun 
about  8732,000.  His  collaterals  w^ere  his  brother,  Jaiije-«> 
Parish,  then  having  six  children,  his  brother  Daniel  Par- 
ish, then  having  seven  children,  his  sister  Ann  Pari>b, 
unmarried,  and  aged  fifty-two  years,  and  his  sister  Mrs 
A.  M.  Sherman,  having  one  child. 

He  kept  a  family  expense  account.  Such  expen>o« 
never,  at  any  period  of  his  life,  amounted  to  $10,000  pt-r 
annum,  exclusive  of  taxes,  &c.     //i.,  2060,  2134. 


The  dispositions  of  the  Will  are  as  follows  :  he  gave 

to  his  wije. 

His  leasehold  family  dwelling  house,  ) 

49  Barclay  street,     ....       >  valued  at  SlS,OUi.>. 

"  Leasehold  house,   88  Chambers  St.     "  "      5,00i». 

"  Store,  54  Pine  Street,      .     .     .     .     "  "    30,0ui'. 

"  i  Store,  160   Pearl  Street,     ..."  "    20,0(h.». 

"  4  vacant  lots  in  New  Orleans,    .     .     "  "    4O,0lkK 

•*  Furniture   and  household   stuff",  ) 

wines,  silver,  &c >       "  •«    10,00!J 

The  income  of  this  sum  with  power  ) 

of  disposal  by  Will,     .     .     *     .       >       "  '*  20O,0Uu. 

$331,00  1 


To  his  nephew  and  namesake  Henry  ) 

Parish,  the  son  of  his  brother  Dan-  > 

iel,  real  estate  in  New  York,      .      S  valued  at  35,000 
To  his  cousin  and  namesake  Henry  ^ 

Parish  Kernoclian,  the  son  of  his  I 

friend  Joseph  Kernochan,  real  es-  j 

tate  in  New  York, 
To  his  namesake  Henry  Parish  Con- 

rey,  of  New  Orleans,  the  son  of 

former  partner, 

To  his  two  sisters.  Miss  Nancy  Par- 


20,000 


.     5,000 


y  his  two  sisters.  Miss  Nancy  Par-  ^ 
ish,  an  elderly  maiden  lady,  and  Mrs.  > 
Allen  M.  Sherman,  820,000  each,     )      .     • 

To  Mrs.  Payne,  his  wife's  aunt,  an  } 

annuity  of  SIOOO  per  annum,  5  valued 

To  each  of  his  five  executors,  as  a  ) 

personal  gift,  $10,000,      «..).. 


If  his  estate  should  prove  suf- 
ficient, he  further  gave  a  legacy  of 
$10,000  to  each  of  the  following 
persons : 

7  children  of  his  brother  Daniel 

Parish, 
6  children  of  his   brother  James 

Parish, 
his  cousin  Mrs.  Joseph  Kernochan, 
"       "       Mrs.  Abeel, 
his   brothers-in-law    Dr.    Edward 

Delafield    and    Major    Richard 

Delafield, 
one  sister  and  three  sisters-in-law 

of  his  wife, 


.  40,000 
at    5,000 

.  50,000 
$486,000 


$210,000 


Total,  $696,000 


T/i€  residue  he  gave  equally  to  his  brothers  James  and 
Daniel  Parish,  or  the  survivor  of  them,  and  the  issue  of 
the  other. 

He  named  as  executors  Daniel  Parish,  Joseph  Kerno- 
chan, Joseph  Delafield,  Henry  Delafield  and  William 
Delafieldr— ///.,  76. 


6 

Subsequently  to  the  date  of  the  Will  and  before  the 
apoplectic  seizure  hereinafter  mentioned,  the  testator 
purchased  in  1843,  a  lot  on  Union  Square,  50  x  184, 
and  in  1845,  a  lot  adjoining  at  the  corner  of  Broadway, 
being  about  30  feet  on  the  Square  and  43  feet  on  Broad- 
way, and  about  55  feet  in  depth.  He  had  also  bought  a 
valuable  house  and  lot  in  Wall  street,  usually  rented  for 
offices. 

Of  course  these  pieces  of  property  were  not  specifical- 
ly named  in  the  Will ;  but,  if  effect  should  be  given  to 
it,  they  would  pass  to  his  brothers.  The  provisions  of 
the  Will  immediately  following  the  residuary  clause  point 
very  emphatically  to  future  acquisitions  and  expressly  in- 
clude them  as  intended  to  pass  thereby.  See  Will,  "^  14. 
2  K.  S.y  jy-  57,  §  5.  Surrogate's  oinniofi<,  fo.  515  to  519. 
Every  child  of  either  brother  then  living  has  a  legacy  ; 
but  no  notice  is  taken  of  his  sister's  child,  who  was  then 
in  her  second  year. — /.,  1929. 

Prior  to  the  apoplectic  seizure  he  sold  for  $18,000  in 
the  aggregate  his  leasehold  dwelling  house  in  Barclay 
street,  and  a  leasehold  property  in  Chambers  street.  Both 
of  these  were  given  to  the  wife  by  the  terms  of  the  Will . 

On  the  after-purchased  lots,  up  town,  he  built  a  costly 
dwelling-house  and  furnislied  it ;  also  a  three-story  dwell- 
ing-house, subsequently  occupied  by  Mrs.  Paine,  au  aunt 
of  Mrs.  Parish  ;  and  also  between  the  two  a  store  or  of- 
fice, at  the  comer,  over  which  was  erected  a  conservatory 
for  his  dwelling-house,  (T.  Hatfield's  Plans.)  This  pro- 
perty, in  the  whole,  was  worth  about  $132,000.  He  had 
in  the  same  interval,  atacot^t  of  about  $21,500,  erectini 
improvements  upon  the  real  estate  in  New  Orleans,  wliich 
by  the  Will  was  given  to  his  wife. 

In  1844  he  consulted  the  same  legal  adviser  touchinfir 
the  propriety  of  some  alteration  in  his  Will ;  but  aft<*r 
the  purchase  of  the  adjoining  property  at  the  corner  of 
Broadway,  he  seems  to  have  relinquished  the  idea  of 
making  any. 

On  July  19, 1849,  at  mid-day,  whilst  transacting  busi-* 


nc88  in  Wall  street,  N.  Y.,  the  testator  was  suddenly 
stricken  down  by  an  apoplectic  stroke.  This  produced 
hsfniplegm  on  the  right  side — a  pennanent  disability. 
According  to  the-Respondents'  view  of  the  evidence,  this 
seizure  affected  the  brain  so  seriously  that  the  testator 
was  immediately  reduced  to  a  state  of  idiotic  dementia, 
from  which  mental  condition  he  never  recovered  in  any 
degree  whatever.  He  survived  the  event  more  than  six 
years.  His  general  bodily  health  was  completely  re- 
stored, his  appetite  for  food  returned  in  its  full  vigor, 
he  had  the  full  use  of  one  eye  and  the  perfect  use  of  the 
left  arm  and  hand;  yet  he  never  was  able,  during  all  this 
time,  to  write,  to  read,  to  distinguish  one  figure  or  one 
letter  of  the  alphabet  from  another,  to  utter  one  word  or 
to  give  one  single  reliable  indication  of  intelligence  or 
intention  higher  in  grade  than  such  as  are  exhibited  by 
animals  of  the  dullest  species.  Of  course,  he  performed 
no  business  or  other  transactions. 

During  all  this  time,  he  was  in  the  custody  of  his 
wife,  by  whom  the  residuary  legatees  were  denied  ac- 
cess to  him.  Every  transaction  concerning  his  business 
or  property  was  conducted  without  any  participation  on 
his  own  part ;  and  nearly  every  such  transaction  was 
controlled  and  directed  by  his  wife  and  her  agents. 
Gradually,  and  as  rapidly  as  practicable,  she  transferred 
his  personal  estate  into  her  own  name ;  and,  at  his  de- 
cease, she  claimed  nearly  the  whole  of  it,  on  pretense 
that  this  continuous  succession  of  transfers  to  her  name 
constituted  so  many  gifts  infer  vivos. — 7//.,  1806. 

The  FIRST  CODICIL  dated  August  29,  1849,  gave  to  the 
wife  his  newly  acquired  real  estate  worth  about  $200,000. 
The  SECOND  CODICIL  executed  September  15,  1853,  gave 
her  the  same  real  estate  over  again,  and  about  $350,000 
worth  of  stocks,  &c.  It  gave  also  $50,000  to  religious 
and  charitable  institutions,  and  revoked  the  appointment 
of  the  testator's  brother  Daniel  as  executor,  and  it  also 
revoked  the  $10,000  bequest  to  him.  The  third  codi- 
cil dated  June  15,  1854,  made  the  wife  sole  residuary 
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devisee,  and  revoked  the  residuary  bequest  to  the  bro- 
thers. 

These  codicils  were  dictated  by  the  wife,  drawn  on  her 
retainer  by  her  counsel,  and  each  was  executed  by  a  mark. 
In  fact  these  marks  were  all  made  by  the  wife's  counsel. 
He  placed  the  pen  in  the  testator's  left  hand,  which  wa« 
perfectly  sound,  well  and  strong  ;  he  then  drew  that 
hand  to  the  appropriate  places;  and  there,  guiding  tIi«* 
movement  of  the  pen  himself,  he,  the  counsel,  made  the 
marks  which  are  alleged  to  be  the  testator's  subscrii>- 
tions. 

The  case  might  be  said  to  present  complete  proof  of 

UNDUE   INFLUENCE   and  of  FRAUD   and  of  COERCION,    but 

that  one  important  and  indispensible  ingredient  of  such 
a  case  is  lacking.  The  testator  was  in  so  low  a  state  of 
idiocy,  that  he  was  incapable  of  being  influenced,  de- 
ceived or  coerced.    The  disputed  codicils  are  not  his  acts. 


Third  Head  :     Touching  the  reception  or  rejcc^ 
tion  ofevideiice. 

The  English  practice  on  jury  trials  as  to  the  order  of 
exhibiting  proofs,  was  deemed  applicable  by  the  Surro- 
gate ;  and,  in  applying  it,  the  onus  probovdi,  or  afiirma- 
tive,  was  imposed  upon  the  contestants. 

This  enabled  the  proponent  to  rest  on  the  testinionv 
of  the  attesting  witnesses. — /.,  S02. 

1. 

The  proponent  gave  in  evidence  sounds  emitted  by  the 
testator  and  his  gestures  or  motions  and  sought  to  attach 
a  meaning  to  them.  Thereupon  the  contestants  were 
allowed  to  ask  one  or  more  of  their  witnesses,  beinc 
persons  who  had  had  much  intimacy  and  intercourse  with 
the  testator,  whether  they  ever  understood  or  attached 
ftny  meaning  to  such  sounds  or  gestures.     /„  849,  885, 
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There  being  in  evidence,  on  the  part  of  the  proponent, 
many  acts  of  the  testator  subsequently  to  his  appoplectic 
seisure  of  a  very  singular  description,  the  contestants 
were  allowed  to  ask  Joseph  Kemochan,  a  witness  who 
was  a  connection  of  testator  and  who  had  been  intimate 
with  him  from  boyhood,  the  following  question  in  refer- 
ence to  the  testator's  condition  prior  to  the  apoplectic 
seisure  :  "  As  to  understanding  and  capacity  for  business, 
and  for  conducting  the  affairs  of  life,  what  was  the  char- 
ater  of  his  mind  ?  "     /.  838. 


To  said  witness  J.  Kernochan  and  to  several  others, 
not  being  medical  experts  but  who  were  very  familiar 
with  the  testator  and  who  had  much  intercourse  with 
him,  either  as  nurses  or  servants  in  some  other  capacity, 
or  in  dealings  with  him,  the  contestants  were  allowed  to 
ask,  in  reference  to  the  period  subsequent  to  the  apo- 
plectic seisure,  questions  substantially  in  this  form : 
"Judging  on  the  subject  from  your  own  observation  of 
the  testator  during  this  time  what  was  the  condition  of 
his  mind  ?"     /.,  888. 

The  proponent  had  previously  given  in  evidence  from 
three  of  the  attesting  witnesses,  their  opinion  in  favor  of 
the  testator's  mental  capacity  at  the  time  the  disputed 
codicils  were  made.  /.,  14,  38,  555,  665..  He  did  not 
venture  to  ask  the  question  of  Mr.  John  Ward.  See  his 
deposition.     /.,  700  to  721,  782  to  802. 

None  of  the  attesting  witnesses  were  medical  experts. 
Notwithstanding  a  pointed  objection  thereto  by  the  con- 
testants, the  proponent  had  been  previously  allowed  to 
ask  Mr.  Charles  A.  Davis,  one  of  the  witnesses,  in  refer- 
ence to  periods  other  than  the  time  or  times  of  executing 
any  alleged  testamentary  paper,  this  question:    **  During 
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these  visits  did  you  commiinicate  with  him,  and  wb* 
was  the  condition  of  his  mind  as  to  capacity  to  conipr^ 
hend  ?"  J.,  656. 

4. 

When  givicfg  evidence  in  answer  to  the  contestant*  ev- 
idence, the  proponent,  notwithstanding  objections  mm- 
posed  by  the  contestants,  was  allowed  t0  give  evidenrr 
tending  to  shew  that  in  the  case  of  a  specified  apoplen'.c. 
some  of  the  disabilities  proven  to  have  been  manifest'" 
in  the  testator's  case,  existed  without  anjr  accompanyiL;  j 
impairment  of  the  mental  faculties.    IL,  308  /o  311. 

After  this,  contestants,  when  on  their  rebutting  prooK 
were  allowed  to  prove  by  the  instance  of  a  specified  per- 
s€^n,  Richard  Irvin,  Esq.,  that  it  was  easy  to?  write  witl. 
the  left  hand  (///.,  1862-3) ;  and  also  that  two  speeitiri 
persons  whose  right  hands  were  disabled  at  an  advance ! 
age  by  hemiplegia  of  that  side  (Rev.  I>r.  Brownlee  aul 
John  F.  Delaplaine,  Esq.),  wrote  thereafter  with  the  It-r 
hand.  IIL,  1S16  to  1819,  1898  to  1900.  The  propoueD- 
subsequently  put  in  another  special  case  of  this  sort  u 
maintain  his  theory.  John  M.  Macdonald,  called  by  pn>- 
jM>nent,  testified  at  large  to  the  efiects  of  a  paralytic  sei^ 
ure  in  his  own  case,  u«  to  the  use  of  his  limbs,  his  speech, 
his  method  of  writing  with  the  left  hand,  &e.  ///.,  :>17'> 
io  2217. 

5. 

It  was  proven  by  the  proponent's  witnesses,  that  tlit 
testator  was  often  taken  in  his  carriage  on  Sunday  fort- 
noons,  and  carried  through  Wall,  Pearl  and  Pine  strt^b 
as  upon  a  ride  for  pleasure.  //.,  1417  to  1422,  loV* 
JIL,  34  to  39. 

The  contestants  were  then  allowed  to  prove  that  tiio- 
streets,  at  the  time  indicated,  "are  the  most  desolate p;-' 
irf  the  city ;  that  the  streets  are  empty,  the  houses  barnv 
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or  shuttered,  and  the  whole  scene  gloomy.*'    7//.,  1902, 
1903. 

€. 

The  books  and  balance  sheets  of  the  testator  kept  by 
him  before  his  seisure,  and  the  cheek  and  bank  books 
kept,  and  the  checks  drawn  by  Mrs.  Parish  after  that 
event  were  produced  by  the  proponent,  and  treated  by 
all  parties  as  evidence.     /J/.,  2063. 

The  contestants  were  allowed  to  produce  and  prove  by 
a  book-keeper  a  written  classification  of  the  items.  ///., 
2057  to  2059. 

7. 

George  W.  Folsom  was  produced  by  the  contestants 
as  a  witness  and  was  examined  and  fully  cross-examined. 
/.,  1096  to  1413. 

At  a  subsequent  stage  of  the  proceedings,  certain  let- 
ters addressed  to  A.  M.  Sherman,  the  husband  of  dece- 
dent's sister,  bearing  dates  subsequent  to  the  testator's 
apoplectic  seisure,  and  proved  to  be  in  Folsom's  hand- 
writing, were  offered  in  evidence  by  the  proponent.  They 
were  offered  as  evidence  in  chief,  and  to  impeach  Folsom 
and  "  to  shew  his  bias  and  defect  of  memory." 

The  contestants  objected  that  the  letters  of  Folsom 
could  not  be  evidence  in  chief,  and  that,  as  impeaching 
evidence,  "no  proper  foundation  had  been  laid  for  their 
introduction  by  an  examination  of  Mr.  Folsom  touching 
said  letters  or  their  contents."  The  Surrogate  rejected 
the  letters.     III.,  1399  to  1400,  1440  to  1443. 

Some  other  trifling  questions  on  the  admission  and  re- 
jection of  evidence  arose  before  the  Surrogate  ;  but  none 
were  submitted  to  the  Supreme  Court,  except  those  above 
specified.     See  Mr.  Eschwege's  affidavit,  post  pp.  35,  44. 
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POINTS. 

FIRST  POINT.  The  appeals  taken  in  the  naode  pre- 
scribed  by  the  Code,  are  unauthorised  and  shouli 
both  be  dismissed  with  costs  to  be  paid  by  the  ^^ 
pellants. 

I.  Sections  11,  323  and  333  of  the  Code  apply  (il- 
ly  to  ^^actians'^  and  ^^'summary  proceedings.^*  Cod- 
sequently  the  Code  does  not  give  an  appeal  t<» 
this  Court  in  testamentary  cases. 

Woodruff  V.  Cox,  2  Bradf.y  224. 

II.  The  Judiciary  act  of  1 847  gives  the  appeal  iii 

these  cases  precisely  in  the  same  form  as  ib^ 

appeal  under  the  former  practice  from  the  Cbau- 

cellor  to  the  Court  for  the  correction  of  errors 

prior  to  the  constitution  of  1846. 

Laws  of  1847, /^  321,  §  8. 
Brockway  t?.  Jewett,  16  Barb.,  592. 

SECOND  POINT.    Joseph  Delafield's  appeal  was  n.^ 

warranted  by  law,  and  his  appeal  ought  simply  tv 

have  been  dismissed.     The  judgment  of  the  Supreui' 

Court  should  be  affirmed  with  this  modification,  aii-l 

the  appeal  of  this  apimllant  to  this  Court  should  W 

dismissed. 

Colden  r.  Knickerbocker,  2  Cow.,  60,  ^. 
Reid  r.  Va/iderheyden,  5  Cow.,  720,  741 . 

I.      An  executor  is  not,  as  such,  authorized  to  ap 
peal  from  a  Surrogate's  decision  rejecting  a  wii 
or  a  codicil.     The  right  of  appeal  is  not  givt : 
to  any  merely  nominal  party.     It  is  given  oiii} 
to  heirs,  devisees,  legatees  or  next  of  kin. 
3  R.  S.,JiJlh  ed.,  p.  150,  '^  71. 
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II.  Mr.  Delafield  is  a  legatee  under  the  will  of  Sept- 
ember, 1842,  which  was  admitted.  But  that  gave 
him  no  interest  in  the  second  or  third  codicil,  nor 
any  right  to  appeal  from  a  disallowance  of  either. 
Even  his  commissions  as  Executor  could  not  be  af- 
fected by  the  rejection  of  the  codicils.  His  appeal 
was  only  in  respect  to  these  codicils  ;  and  it  was 
merely  taken  ex  abuiidanti  cautcla  for  the  benefit  of 
his  sister,  Mrs.  Parish.  He  should  pay  costs  for 
his  officious  interference. 

See  3  R.  S.,  5th  ed.,  p.  150,4  71,  and  Ib.^ 

ji.  163,  §  94. 
McMasters  v.  Blair^  29  Penn.  -R.,  305. 

III.  An   erroneous   judgment  should  never  be   «/- 
Jirtned. 

Castledine  v,  Mmidy^  4  B.  (Jf  Ad.f  90. 
Hymann  v.  Cooky  2  Dcnioy  202. 


THIRD  POINT.  The  jurisdiction  of  this  Court  is  pure- 
ly appellate  ;  and,  on  this  appeal,  it  extends  only  to 
the  review  of  decisions  actually  made  in  tlie  Supreme 
Court.  Consequently  the  only  points  on  the  reject- 
ion or  admission  of  evidence  before  the  Surrogate, 
which  could  lead  to  a  reversal  in  this  Court,  as  for 
a  mis-trial,  and  an  award  of  a  re-trial,  are  the  seven 
points  above  stated.     Antepp*  8  to  11  ijiclusive* 

Gelston  v,  Hoytj  13  Johns.  R.j  575  to  578  in 

point. 

See  Appellants'  points  in  Supreme  Courts  jmst 
pp.  35,  44. 

Colden  r.  Knickerbocker^  2  Cow.^  50,  56. 

12  Johns.  R.,  493—17  Jofins.  R.,  472. 

Campbell  v.  Stakes,  2  Weiid.y  145,  146* 

4  Wend.,  185—8  Wend.,  227. 
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FOURTH  POINT.  If  all  the  objections  to  rulings  by 
the  Surrogate  on  the  admission  or  rejection  of  evi- 
dence which  were  presented  for  review  in  the  Su- 
preme Court,  should  be  deemed  valid  by  this  Court, 
the  appellants  would  not  be  entitled  to  a  reversal. 

I.  In  cases  like  the  present  where  the  Court  of 
original  jurisdiction  proceeds  without  jury  and 
enters  all  the  evidence  in  its  record,  the  review 
upon  appeal  involves  the  whole  merits.  The 
appellate  Court  considers  de  novo  all  questions 
of  fact,  and  determines  dc  novo  all  questions  ol 
law^.  This  is  the  leading  distinction  between 
such  appeals,  and  the  review  upon  exceptions, 
("25  Wcfid.j  2^5)  bringing  up  only  a  special 
challenge  on  some  specified  point  of  law. 

Efist  hidia  Co.  v.  Pauly  1  Kng.  L.  ami  JS/y., 

cases  48. 
Clayton  v.  Wardell^  1  Brad/\,  6. 
Wiscart  v.  Davchy^  3  Dallas^  327. 
Sergeaiifs  Cafistitutional  Law^  60, 
Dom^s  Abrtn  ch.  188. 

II.  If  all  the  opinions,  the  cases  of  Dr.  Brownlee, 
Mr.  Delaplaine  and  Mr.  Irvin  and  every  other 
item  of  evidence  to  which  the  appellants  ol)- 
jected  before  the  Supreme  Court  were  stricken 
from  the  record,  the  remaining  evidence  would 
establish  beyond  a  reasonable  doubt  that  the 
codicils  in  question  were  not,  in  any  sense,  the 
testator's  acts,  and  also  that  at  the  time  of  their 
fabrication  the  testator  was  in  a  state  of  idiotic 
dementia  produced  by  disease  of  the  brain,  and 
from  that  cause  totally  incompetent  to  make  i) 
testament. 

III.  No  evidence  was  rejected  except  the  letters  of 
George  W.  Folsom.     In  any  possible  view  of 
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the  case  these  letteas  could  only  be  used  to  im- 
peach that  witness  ;  and  if  his  testimony  were 
totally  expunged,  there  would  still  remain  a 
vastly  preponderating  weight  of  evidence  against 
the  disputed  codicils. 

Bohr  V.  Steam  Boat,  7  Sm.  Sf  Marsh,  723. 


FIFTH  POINT.  Even  if  the  strict  rules  of  the  connnon 
law  Courts  governing  exceptions  taken  to  the  ad- 
mission or  rejection  of  evidence  on  jury  trials  is  ap- 
plied, it  will  be  found  that  there  was  no  error  in  the 
judgment  of  the  Supreme  Court.  *  No  incompetent 
evidence  was  objected  to  and  received  ;  nor  was  any 
competent  evidence  rejected. 

1.  The  questions  put  by  the  contestants  requiring 
the  witnesses  to  state  from  their  own  personal 
observation  what  was  the  condition  of  the  tes- 
tator's mind,  were  perfectly  proper.  And  the 
principle  which  warranted  these  questions  ap- 
plies to  the  items  of  testimony  first  and  second- 
ly above  stated.     Ante,  p.  9. 

Clary  r.  Clary,  2  IredeWs  Law  Rep.,  80. 

Culver  r.  Haslam,  7  Barb.,  320. 

Clark  i\  Baird,  6  Seld.,  196. 

People  r.  Eastwood,  14  N.  Y.  R.,  662. 

De  Witt  V.  Barley  l^  aL,  13  Barb.,  652. 

Same  case,  6  Seld.,  394,  397,  and  again  : 

Onjinul  appeal,  17  N.  Y.  R.,  360,361 ,  363. 


1.  The  rules  of  evidence  may  with  reason  be 
different  in  many  respects  on  jury  trials 
and  in  those  cases  where  the  triors  are  of- 
ficial experts,  as  in  the  English  and  Amer- 
ican probate  courts.     Evidence  of  opinion 
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may  aid  so  slightly  and  be  subject  to  so 
many  and  such  difficult  questions  touching 
its  value  that,  upon  the  whole,  it  should  bt^ 
totally  excluded  on  jury  trials,  and  yet  be 
admissible  on  trials  before  judges.  Vaietu 
tantum  valere  jyofesf. 


2,  The  prevailing  opinion  of  Mason,  J.,  in  5 
Seld.y  378,  citing  with  approbation — 5  67. 
SfFin.^  692 — ^recognizes  this  distinction. 
The  reasons  of  that  judgment  are  applica- 
ble only  t<5  jury  trials ;  and  the  opinion 
does  not  question  the  nile  governing  cases 
like  the  present.  It  is  stated  by  Dexio, 
J.,  in  5  Seld,^  394,  397,  and  is  affirmed  bv 
the  Court  in  17  A".  F.,  354. 


II.  It  is  difficult  to  perceive  any  reasonable  ground 
of  objection  to  the  admission  of  evidence  tend- 
ing to  show  the  great  singularity  of  selection 
in  respect  to  the  testator's  Sunday-morning 
riding  ground,  or  to  the  production  of  a  classi- 
fied statement  of  the  accounts.  Anfe^  fifth  anil 
sixth  items,  jrp.  10,  11. 


III.  If  any  objection  could  be  taken  to  the  produc- 
tion of  analogous  instances  in  order  to  refiite, 
by  practical  test,  the  proponent's  pretence  that 
there  was  a  serious  difficulty  in  learning  to  wriu» 
with  the  left  hand,  (which  is  denied,  Howard  r. 
City  Fire  Co.^  4  Denio^  507,)  the  proponent  can- 
not avail  himself  of  it.     He  had  previously  in- 
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sisted  on  the  admissibility  of  precisely  such 
evidence,  and  had  forced  it  into  the  record,  in 
opposition  to  the  most  strenuous  objections  by 
the  contestants.  Considering  that  the  objec- 
tion goes  only  to  the  extent  of  simple  irrele- 
vancy, that  however  immaterial  issues  ;nay 
tend  to  confuse  juries,  they  do  not  presumably 
80  affect  judges,  it  would  be  exceedingly  unjust 
to  allow  a  party,  where  relevancy  is  the  sole 
point  in  dispute,  to  insist  upon  a  rule  of  evi- 
dence, establish  it,  give  evidence  under  it,  and 
then  except  to  it. 

1.  Such  a  practice  would  operate  very  un- 
equally. A  party  against  whose  protest  a 
rule  is  established  at  the  trial  may  act  un- 
der it,  and  yet  insist  upon  his  objection. 
At  the  trial  he  is,  for  the  time,  compelled 
to  acquieste  in  and  conform  to  the  rule 
as  given  by  the  judge  ;  and,  therefore, 
it  would  be  unreasonable  to  treat  such 
compulsory  acquiescence  as  a  consent  or 
waiver. 


2.  But  it  is  highly  reasonable  that  the  party 
who,  at  the  trial,  introduces  a  rule  of  evi- 
dence, should  be  considered  as  having  con- 
sented to  its  adoption.  Mere  acquiescence 
in  such  cases  has  been  held  to  preclude  an 
exception ;  a  fortiori  should  an  express  con- 
sent. 

McKee  v.  Nehon,    4  Cow.,    357,    last 

point  in  head  note. 
Provost  V.  Simeon,  4  Miller* s  Louisiana 

iJ.,  475. 
Coximi  if  HiWs  note  328  io  I  Ph.  Ev., 
169. 

3 
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]y.  Mr.  Folsom's  letters  were  inadDiissrble  by  mi 
established  canon  in  the  law  of  evidence,  which 
is  conformable  to  legal  analogies,  to  reason  and 
to  convenience.  It  has  been  fully  sanctioned 
in  its  most  extreme  and  stringent  form,  by  an 
undivided  judgment  of  this  Court. 

Pendleton  v.  Empire  Stone  Co.,  19  A^.  Y.iZ.,  1 8- 
Valtm  V.  Nat.  Fund  Ass.  Co.,  20  N.  Y.  If.  35^ 

1.     All  attempts  to  engraft  upon  this  rule  ex-' 

ceptions  relieving  the  party  who  would 

impeach  a  witness  from  the  necessity  of 

complying  with  it,  have  failed. 

Davis  V.  Kimball,  19  H^eiid.,  441. 
1  Greenleafs  Ev.,  %  462  to  467. 


2.     The  conflicting  statement  being  writteo 

does  not  render  it  an  exception  to  the  rule^ 

Johnson  v.  Todd,  5  Beavan,  600. 
Hazard  r.  N.  Y.  ^  Prov.  R.  R,  Co.,   2 

Rh.  IsL,  62. 
Bullinger  v.  People,  8  Wend.,  598. 
The  Queefi's  case,  2  Brod.  ^  Bingh.,  286, 
Rex  V.  Edwards^  8  Car.  ^  Papie,  26. 
Reg  V.  Strellard,  9  Car.  1^  P.,  277. 
Dames  v.  Davies,  9  C.  ^  P.,  253. 


8.  It  would  be  an  extremely  dangerous  rule, 
that  every  unsworn  statement  made  by^  a 
witness  out  of  Court  conflicting  with  his 
testimony  in  Court,  could  be  proven  against 
the  party  who  produced  him.  Such  evi- 
dence is  itself  very  exceptionable  ;  it  con- 
flicts with  all  legal  analogies,  and  should 
%  never  be  admitted  except  in  the  special  case 
of  an  incidental  issue  being  formed  upon  the 
trial  as  to  the  fact.     It  would  seem  that 
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unless  the  witness  denies  the  suggested 
counter-statement,  it  ought  not  to  be  ad- 
mitted. 

Pain  V.  Beeston,  1  M.  and  Robi?is(m,  20. 
Long  V.  Hitc/icock,  9  C  4  P.,  619. 
Crowly  V.  Page,  7  Car.  ^  P.,  789. 
Per  Cresitwen,  11  Com.  Bench,  (2  J.  Scott) 
937- 


SIXTH  POINT.  The  testator  had  not  capacity  to  make 
a  testament  at  any  time  subsequent  to  his  apoplec- 
tic seisure  on  the  19th  July,  1849. 

I.  The  condition  denominated  idiocy  in  the  stat- 
ute of  Wills,  is  not  necessarily  congenital.  It 
may  be  produced  by  reduction  of  power  in  the 
material  organ  of  thought  or  mind,  through  nat- 
ural decay,  the  gradual  operation  of  disease,  or 
sudden  violence. 

Swinburne,  part  2,  §  6. 

De  Win  0.  Schoonmaker,  17  N.  Y.  -R.,  360. 


n.  It  is  not  necessary  to  the  existence  of  the  state 
denominated  idiocy,  that  there  should  be  a  total 
absence  of  perception,  memory,  or  even  of  rea- 
son. Idiocy  has  never  been  defined,  and  never 
«an  be ;  it  is  a  condition  which  no  power  of  lan- 
guage can  adequately  describe,  although  illu»» 
trations  of  its  existence  may  easily  be  presented. 
It  is  a  state  of  mind  which  may  differ  from  the 
most  perfect  mental  integrity,  only  in  the  de- 
gree of  power  present.  Every  description,  ev- 
ery illustration,  and  every  instance  to  be  found 
in  the  books  prove  this. 

Swinburne,  part  2,  Sectioji  4. 

Pean^s  Medical  Jurisprudence,  467. 

Marquis  of  WincheMer^s  Ca^e,  6  Coke  i?.,  23.  (*) 
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Combos  Case^  Moore,  759. 

Herbert  v.  Lourns,  1  CA.  Rej),,  12,  13. 

Greetitvood  v.  Greenwood,  3  Curt.  Appendix  30, 

J).  336. 
Ball  V.  Mannin,  3  Bli^h  N.  S.   1,  Lord  Ten- 

terten. 
Marsh  v.  Tyrrell,  2  Hagg.,  122. 
Harwood  v.  Baker,  3  Moore  P.  C,  282,  290, 
Jones  V.  Godrich,  5  Moore  P.  C,  16,  36. 
Den  V.  Van  Cleve,  2  Sout/iard*s  N,J.  R.,  589, 

661. 
Den,  V.  Johnson,  "it  Southard^s  N.  J.  R.,  454- 
Goldie  i\  Murray^  6  Jurist,  608. 
Stulz  V.  SchaMe,  16  Jur.,  909. 
Boyse  V.  Rossborough,  3  Jur.  N.  S.,  373. 
^\  C,  6  House  ofZtords'  Cases,  2,  45. 
Howard  v.  Cokcy  7  B.  Munroe,  655. 
Elliott's  Will,  2  J.  J.  Marsh,  340. 
Turner  ».  Turner,  1  Littell,  101. 
Shropshire  v.  Reno,  5  J.  J.  Marsh.,  91. 
Comstock  V.  Hadlyme  Soc,  8  CW;i.,  254* 
Kinne  v.  Kimie,  9  Conii.,  102. 
Rambler  v.  Tryon,  7  S.  ^'  R.,  90. 
Harrison  v.  Rowan,  3  Wash.  C.  C,  580. 
S^emw  r.  Faw  CV«.y,  4  fTa^A.  (/.  C,  262. 
jS/oa7i  r.  Maxrvell,  2  Green! s  Ch.  N.  J.  Rep.^ 

563. 
Andress  v.  Weller,  2  GreetiUs  Ch.  N.  J.,  604. 
Heister  v.  Lyfich,  1  Yates  (Penn.J,  108. 
Domick  V.  Reichenback,  10  S.  Sf  R.y  84. 
Tomkins  r.  Tomkins,  1  Bailey  {So.  Car.),  92* 
Davies  v.  Calvert,  5  GfiZ/  and  John.,  269. 
Bfa€*  t?.  Ellis,  3  H/7Z.,  (So.  C«r.),  68. 
Evan's  Pothier,  vol.  2,  p.  539,  et  seq. 
Clarke  v.  Fisher,  1  Paige,  171. 
Stewart  v.  Lispenard,  26  Wend.,  290,  291,  /ler 

Walworth  Ch. 
McCully  V.  Barr,  17  S.  ^  R.,  445. 
Ford  V,  Ford,  7  Humph.,  92. 
Converse  v.  Converse,  21  Venn.,  168. 
Coleman  v.  Robertson,  17  ^/a.,  84. 
Kirkwood  v.  Gordon,  7  J??cA.  So.  Car.  Liaw,  474. 
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1 .      One  who  could  count  five,  and  no  farther, 

would  show  some  understanding,  yet  he 

would  in  law  be  esteemed  an  idiot. 

Swinburne y  Part  2,  Section  4. 

Den  v>  Johnson,  2  Southard,  464. 

Den  V.  Van    Cleve,  2  Sovthard,  689,  661. 


2.  One  who  at  a  testable  age  should  possess 
all  the  knowledge  and  capacity  of  a  child 
three  years  old — and  this  is  considerabh 
would  be  esteemed  an  idiot. 

Sminhuni£  07i  Wills,  Part  2,  Sect.  4. 

Shropshire  i\  Reno,  6  J.  J.  Marsh.,  91. 

WalvDorth,  Cha.  in  26  Wend.,  290,  291. 

Howard  v.  Coke,  7  B.  Mun.,  666. 


3.  The  Cretins  of  the  Alps  are  called  idiots  in 
the  works  which  treat  of  them.  They  per- 
form all  the  functions  of  animal  life,  per- 
petuate their  species,  reason  well  enough 
to  a  certain  extent,  and  can  perform  suc- 
cessfully a  limited  amount  of  mechanical 
labor,  and  that  of  a  kind  requiring  some  in- 
genuity. 


III.  The  opinion  of  Senator  Verplanck  in  the  case  of 
Alice  Lispenard^s  Will,  26  Wend.,  296,  is  some 
times  referred  to  as  determining  that  testament- 
ary capacity  exists,  if  there  be  any  mind.  This 
leaves  it  to  be  ascei-tained  whether  there  be  any 
mind  ;  and  this  of  course  involves  the  inquiry, 
what  is  mind  ?  Consequently  the  opinion  con- 
cludes nothing,  and  leaves  the  law  as  it  stood 
before. 
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1.  The  opinion  of  a  single  Senator  in  that 
Court  cannot  always  be  deemed  an  author- 
itative exposition  of  the  law,  even  though 
no  other  be  delivered,  and  though  judg- 
ment be  according  to  its  conclusion. 


2.      It  was  really  the  decision  of  a  question  of 
fact  and  not  of  law. 

IV.  The  onusprobandi  that  the  testator  was  possessed 
of  sufficient  mental  capacity,  is  on  the  party  pro- 
pounding an  alleged  testamentary  paper.  If  af- 
ter all  the  evidence  is  in,  and  due  consideration 
is  had,  the  mind  of  the  Court  is  in  equilibrio^  the 
paper  must  be  rejected. 

Barry  v.  Butlin,  1  Curteis,  637. 

2  Moare^s  Prmy  Council  Cases,  480. 

Bromingv.  Budd,  6  Moore* s  P,  C.  Casesy  430. 

Panton  v.  Williums,  2  Curt.,  630,  2  notes  o/ca- 
ses  supplemental ,  21,  29. 

Baker  v.  Batt,  2.  Moore's  P.  C,  317. 

Crowfdngshield  vs.  Crowingshield,  2  G^ray's 
Mass.  R.J  527. 

Comstock  V.  Hadlyme,  Soc.  8  Conn.  254. 

Gerridi  v.  Nason,  22  Maine,  438. 

alley  V.  Cilley,  34  Maine,  162. 

Wallis  V.  Hodgeson.  2  Afk.  56. 

Powell  on  Devises,  {Jarmaii's  ed.)  vol.  l,p.  81. 


SEVENTH  POINT.  If  it  could  be  presumed  that  the 
testator  had  testamentary  capacity  at  the  times  when 
the  marks  alleged  to  be  his  own,  were  affixed  to  the 
codicils,  the  evidence  would  exhibit  all  the  features 
of  undue  influence,  fraud  and  coercion  to  be  found 
in  that  unfortunatelv  familiar  class  of  cases. 
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I.     The  professional  geutlemau  who  drew  the  tO' 

strutuent  being  the  agent  of  Mrs.  Parish,  and 

all  his  little  intercourse  with  the  testator  being 

in  her  presence,  and  under  her  supervision,  the 

maxim  qui  se  scripsit  heredem,  applies. 

Faske  v.  Ollett,  2  PhilL,  324. 

Middletown  t?.  Forbes^  cited  in  1  Hagg.y  395. 

Ingram  i\  Wyatt,  1  Hagg.,  384. 

Baker  v.  Baft,  1  Curt.y  125,  2  Moo.  P.  C.  SI'?* 

Butlin  t7.  Barry ^  1  Curt.^  614. 

Dumell  V.  Cor/ieldj  1  Robert.  Eccle.  Rep.^  51. 

Darling  r.  Lovcland,  2  Curt.,  225. 

Croft  V.  Day,  1  Curt.,  782.     S.  C.  nom. 

Dufaur  v.  Croft,  3  Moo.  P.  C.  136. 

Mitchell  V.  Thomas,  10  Jur.,  461 — 12  Jur.  967, 

6  Moo.  P.  C,  137. 
Raworth  v.  Marriott,  1  M.  ^  K.,  643. 
Joiics  V.  Godrich,  5  Moo.  P.  C,  16. 
Mynn  v.  Robijison,  2  Hagg.,  179. 
CrispeU  v.  Dubois,  4  Barbour,  393. 


II.  All  persons  but  her  own  friends  being  excluded, 
and  the  testator  being  completely  subject  to  the 
will  and  pleasure  of  Mrs.  Parish  for  the  gratifi- 
cation of  his  only  known  desires,  i.  e.,  food  and 
drink,  he  must  be  regarded  as  not  having  been 
a  free  agent. 

Swinburne  on  WilU,  Part  7,  sec.  18,  p.  998. 
Bleuntt  V.  Blewitt,  4  Hagg.,  410. 
Marsh  V.  Tyrrell,  2  Hagg.,  84. 


III.  There  is  a  total  absence  of  proof  that,  in  refer-' 
ence  to  these  codicils,  there  existed  spontaneity 
or  even  volition.  The  testator  merely  yielded 
to  irresistible  importunity  or  force. 
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1  Fonblarujue^ 8  Equity^  Am,  ed.,  1807,  p.  6. 
8  Viner^s  Ab.j  p.  167.      Title  Devute  Z-y  2  pi, 

7,  A.  D.,  1791, 
Swinbtime  on  Wills^  part  2,  sect.  25. 
Green  r.  SMpworth^  1  PhilLj  63. 
Billingkurst  v,  Vickers,  1  Pkill.^  187. 
Harwaod  r.  Baker ^  3  JVfoo.  P.  C,  282. 
Lamkin  v,  Babb,  1,  «ec^  1. 
Swinburne  on  Wills ^  part  7,  «ec^.  4. 
Hacker  r.  Newborn^  Styles^  ^27. 
Mountain  v,  Bennett,  1  Coar,  353,  355. 


IV.  In  the  alleged  gifts  iTi^cr  rico*  and  the  repeti- 
tions of  the  testamentary  grants  obtained,  we 
may  discern  that  duplicity  in  title-making 
which  frequently  characterizes  this  description 
of  fraud. 

Vreeland  V.  McClelland,  1  Bradford,  ^91,  431. 
Middletown  v.  Forbes,  cited  in  1  Hagg,,  395. 
Wells  V.  Middletown,  1  Cojr  112,  4  Rro.^  P.  C. 

{Toml.  Ed.),  24:6. 
Bennet  v.  Fade,  2  Atk.,  324. 
4:  Johns.  R.,  567-691. 
3  Dessaussure,  291. 

13  Peters,  344. 

14  Penn.  R.,  104. 


EIGHTH  POINT.  The  appeal  of  Mrs.  Parish  is  palpa- 
bly destitute  of  merit;  and  consequently  the  judg- 
ment of  the  Supreme  Court  thereon  should  bo 
affirmed,  with  costs  to  be  paid  by  her. 

James  Eschwege, 

AtCyfor  Respondents  J.  fy  D.  Parish. 
Ch.  O'Conor, 

Of  Counsel. 


STATE  OF  NEW  YORK. 


IN   THE   COURT   OF   APPEALS. 


In  the  matter  of  the  several 
Appeals  touching  the  last 
Will  and  Testament  of 

Henry  Parish, 

Deceased. 


y 


This  case  was  argued  before  the  Hon.  Alexander 
W.  Bradford,  Surrogate  of  the  county  of  New  York, 
in  the  autumn  of  the  year  1857. 

The  contestants,  James  Parish  and  Daniel  Parish, 
presented  in  manuscript  certain  references  to  authori- 
ties, arranged  under  three  distinct  heads,  as  follows : 

FIRST  HEAD. 

The  onua  prohandi  is  upon  the  party  propounding 
the  alleged  testamentary  paper.  The  conscience  of 
the  Court  is  to  be  satisfied  that  the  paper  in  question 
was  the  act  ofajree  and  capable  testator.  The  amount 
of  proof  required  will,  of  course,  vary  according  to 
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the  circumstances  of  each  particular  case ;  but  the  rule 
is  invariable.  If,  after  all  the  evidence  is  in,  and  the 
argument  closed,  and  due  consideration  had,  the  mind 
of  the  Court  is  in  equilihrio^  the  alleged  testament 
must  be  pronounced  against. 

This  rule  was  clearly  stated  by  Parke,  B.,  in  deliv- 
ering the  judgment  of  the  Judicial  Committee  of  the 
Privy  Council  (now  the  Court  of  last  resort  in  matters 
of  probate),  in  the  case  of  Barry  vs.  BuUin^  1  Curt 
637—2  Moore,  P.  G.  480.  "  The  rules  of  law,''  said  he, 
''  according  to  which  cases  of  this  nature  are  to  be 
decided,  do  not  admit  of  any  dispute,  and  they  have 
been  acquiesced  in  on  both  sides.  These  rules  are 
two :  the  first,  the  oniLS  prohandi  lies,  in  every  case, 
upon  the  party  propounding  a  will,  and  he  must  satis- 
fy the  conscience  of  the  Court  that  the  instrument  so 
propounded  is  the  last  will  of  a  free  and  capable  testa- 
tor." Again  he  says  :  '^  In  all  cases,  this  onuaprohandi 
is  imposed  on  the  party  propounding  a  will." 

In  the  later  case  of  JBrowning  vs.  Budd,  6  Moore^ 
P.  C.  430,  the  same  learned  judge  said:  "  Their  lord- 
ships have  to  apply  to  the  facts  of  the  case,  the  estab- 
lished rule  on  this  subject  laid  down  in  Paske  vs.  Ol- 
latt  (2  Phtll  323),  and  fully  explained  in  the  case  of 
Barry  vs.  Bvtlin  -(2  Moore^a  P.  C.  Cases,  480),  viz., 
that  the  burden  of  proof  lies  upon  the  party  pro- 
pounding a  will,  and  that  the  Court  of  Probate  is  not 
to  pronounce  in  its  favor,  unless  it  is  judicially  satis- 
fied that  the  instrument  propounded^is  the  last  will 
of  a  free  and  capable  testator." 

In  Pardon  vs.  Williama,  2  Gurt^  530,  2  Notes  of 
Cases,  Supplement,  21,  29,  certain  papers,  propounded 
as  the  will  and  codicils  of  a  party  deceased,  opposed 
oji  "the  gro'jnd  of  forgery  and  fraud,  were  pronounced 
f^r  by  the  Prerogative  Court,  but  with  great  doubt 
d  difficulty,  upon   the  testimony   of  two  attesting 
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witnesses  to  the  execution.  That  sentence  was  re- 
versed by  the  Judicial  Committee  of  the  Privy  Coun- 
cil, further  evidence  having  been  admitted.  Lord 
Brougham,  in  delivering  the  judgment  (2  Notes  of 
Caaes^  Supplement^  29),  said :  "It  is  of  itself  not  imma- 
terial to  consider  that  the  contention  of  those  who  are 
setting  up  these  papers  is  encumbered  with  so  much  diffi- 
culty ;  for,  whether  the  question  arises  between  a  will 
and  an  alleged  intestacy,  or,  as  in  the  present  case,  be- 
tween one  will  and  another  of  prior  date,  the  proof  be- 
ing upon  the  party  propounding  any  testamentary  writ- 
ing, the  course  of  administration  directed  by  the  law 
is  to  prevail  against  him  who  cannot  satisfy  the  Court 
of  Probate  that  ho  has  established  a  will ;  or  the  prior 
instrument,  which  is  liable  to  no  doubt,  is  to  be  es- 
tablished in  preference  to  the  posterior  one,  which  can- 
not be  so  proved  to  speak  the  testator's  intentions,  as 
to  leave  the  Court  in  no  doubt  that  it  declares  those  in- 
tentions. There  is  no  duty  cast  upon  the  Court  to 
strain  after  probate,  and  to  grant  it  where  grave  doubts 
remain  wholly  unremoved,  and  great  difficulties  oppose 
themselves  to  our  progress,  which  we  are  quite  unable 
to  surmount." 

*'To  lay  down  any  general  rule  beyond  this,  as  to 
the  burden  of  proof  in  such  cases,  is  unnecessary — 
would,  perhaps,  be  impossible — and  might  also  be  in- 
convenient, and  even  dangerous.  It  may  suffice  to  say, 
that  the  proof  eminently  lies  on  him  who  sets  up  a 
will ;  and  further,  that  it  is  more  fatal  than  to  his  ad- 
versary if  he  leaves  difficulties  entirely  without  expla- 
nation. But  each  case  must  in  this  respect  rest  upon 
its  own  circumstances.  The  facts  of  that  now  before 
us,  unexampled,  perhaps,  in  any  cause  that  ever  came 
before  any  tribunal,  leave  many  things  unexplained — 
many  things  which  no  theory  that  can  be  formed  will 
satistactorily  account  for.     But  then,  it  is  much  less 
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material  that  those  who  seek  to  impeach  a  testament 
ary  instrument  should  be  unable  to  explain  certain 
things  in  their  case ;  should  be  forced  to  admit  that 
their  argument  is  not  in  every  point  consistent  with  all 
the  facts,  than  that  they  who  seek  to  establish  the  will 
should  give  no  rational,  consistent,  or  intelligible  solu- 
tion of  those  difficulties  which  encumber  their  suppo- 
sitions, and  obstruct  the  path  towards  the  conclusion 
they  would  have  us  arrive  at.  It  may  already  be 
gathered  from  what  has  been  said,  that  the  Court  does 
not  feel  it  at  all  necessary  to  decide  upon  those  points 
upon  which  it  would  be  exceedingly  painful  to  pro- 
nounce any  judgment.  We  are  of  opinion,  and  very 
decidedly  of  opinion,  that  the  proof  is  here  left  in 
such  a  state  as  not  merely  authorizes,  but  requires  us 
to  pronounce  it  deficient.  We  do  not  feel  called  upon 
to  say  that  any  fabrication  has  taken  place  of  the  writ- 
ings propounded,  or  that  perjury  has  been  committed 
in  setting  them  up. 

"We  are  of  opinion  that  grave  suspicions  rest  upon 
material  parts  of  the  case,  which  it  was  necessary  to 
remove  before  probate  could  be  given,  and  that  they 
have  not  been  removed;  that  the  testimony  of  the 
witnesses  relied  upon  does  not  counteract  the  weight 
which  the'undoubted  facts  of  the  transaction  flung  into 
the  opposite  scale ;  nay,  that  there  is  no  great  difficulty 
in  reconciling  much  of  that  testimony — indeed,  all  its 
most  important  portion — ^with  the  undisputed  facts  to 
which,  upon  a  superficial  view,  it  might  seem  repug- 
nant." 

In  Baker  vs.  Bcutt,  2  Moore^  P.  G.  317,  Parke,  B., 
said :  "  The  case  is  one  of  some  importance  to  the  par- 
ties, as  it  relates  to  property  considerable  in  amount; 
but  not,  as  was  strongly  contended  at  the  bar,  as  involv- 
ing a  novel  principle  of  decision  upon  conflicting  evi- 
dence, by  which  the  necessity  of  expressly  deciding 


205 

upon  the  truth  or  falsehood  of  particular  testimony  is 
avoided.  No  rule  has  been  acted  upon  in  the  Court 
below  which  has  not  been  long  observed,  not  only  in 
Ecclesiastical  Courts,  but  those  of  common  law." 

"  For  if  the  party  upon  whom  the  burden  of  the 
proof  of  any  fact  lies,  either  upon  his  own  case,  where 
there  is  no  conflicting  testimony,  or  upon  the  balance 
of  evidence  where  there  is,  fails  to  satisfy  the  tribunal 
which  is  to  decide  of  the  truth  of  the  proposition 
which  he  has  to  maintain,  he  must  fail  in  his  suit. 
And  thus,  in  a  Court  of  Probate,  where  the  onus  pro- 
handi  most  undoubtedly  lies  upon  the  party  propound- 
ing the  will,  if  the  conscience  of  the  judge,  upon  a 
careful  and  accurate  consideration  of  all  the  evidence 
on  both  sides,  is  not  judicially  satisfied,  that  the  paper 
in  question  does  contain  the  last  will  and  testament  of 
the  deceased,  the  Court  is  bound  to  pronounce  its 
opinion  that  the  instrument  is  not  entitled  to  probate. 
And  it  may  frequently  happen  that  this  may  be  the  re- 
sult of  an  inquiry  in  cases  of  doubtful  competence  in 
particular,  without  the  imputation  of  wilful  perjury 
on  either  side ;  or  it  may  be  the  judge  may  not  be 
satisfied  on  which  side  the  perjury  is  committed,  or 
whether  it  certainly  exists." 

The  same  rule  was  declared  and  ably  vindicated 
by  the  Supreme  Court  of  Massachusetts,  in  Grownin- 
shield  vs.  CrowmnsMeld^  2  Gray,  626.  It  was  there 
heldy  that  the  burden  of  proving  the  sanity  of  a  testa- 
tor is  upon  him  who  offers  the  will  for  probate,  and 
does  not  shift  upon  evidence  of  his  sanity  being  given 
by  the  subscribing  witnesses.  Thomas,  J.,  said: 
''  When  one  dies  owning  real  or  personal  estate,  the 
law  fixes  its  descent  and  distribution.  Under  certain 
conditions,  however,  it  gives  to  such  owner  the  power 
to  make  a  disposition  of  his  property,  to  take  effect 
after  his  death.     This  is  done  by  a  last  will  and  testa- 
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ment.  To  make  such  will,  certain  capacities  are  re- 
quisite in  the  maker,  and  certain  formalities  for  its  due 
execution.  *  *  *  * "  "  When,  therefore,  a  will 
is  offered  for  probate,  to  establish  it,  to  entitle  it 
to  such  probate,  it  must  be  shown  that  the  supposed 
testator  had  the  requisite  legal  capacities  to  make  the 
will,  to  wit :  that  he  was  of  full  age  and  of  sound 
mind,  and  that  in  the  making  of  it  the  requisite  for- 
malities have  been  observed.  The  heirs  at  law  rest 
securely  upon  the  statutes  of  descents  and  distribn- 
tion,  until  some  legal  act  has  been  done  by  which  their 
rights  under  the  statutes  have  been  lost  or  impaired." 

"  Upon  whom,  then,  is  the  affirmative  ?  The  party 
offering  the  will  for  probate,  says,  in  effect,  This 
instrument  was  executed  with  the  requisite  formali- 
ties by  one  of  full  age  and  of  sound  mind ;  and  he 
must  prove  it ;  and  this  is  to  be  done,  not  by  showing 
merely  that  the  instrument  was  in  writing,  that  it  bears 
the  signature  of  the  deceased,  and  that  it  was  attested 
in  his  presence  by  three  witnesses ;  but  also  that  it  was 
signed  by  one  capable  of  being  a  testator,  one  to 
whom  the  law  had  given  the  power  of  making  disposi- 
tion of  his  property  by  will." 

The  learned  judge  then  proceeds  to  examine  with 
much  care  the  questions,  whether  the  burden  of  proof 
shifts  during  the  progress  of  the  trial,  and  whether  the 
usual  presumption  in  favor  of  sanity  is  applicable  to 
wills. 

Upon  the  latter  question,  he  says;  "There  are 
strong  reasons  why  the  same  presumption  as  to  sanity 
should  not  attach  to  wills  as  to  deeds  and  ordinary 
contracts.  Wills  are  supposed  to  be  made  in  extremis. 
In  point  of  fact,  a  large  proportion  of  them  are  made 
when  the  mind  is  to  some  extent  enfeebled  by  sickness 
or  old  age.  It  is  for  this  reason,  that  the  execution 
of  the  will  and  the  proof  of  its  execution  are  invested 
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with  more  solemnity ;  the  statute  requiring  it  to  be 
attested  by  three  or  more  competent  witnesses ;  mak- 
ing void  all  beneficial  devises,  legacies  or  gifts  to  such 
subscribing  witnesses ;  and  requiring  the  presence  of 
the  three  in  the  Probate  Court  for  its  proof." 

In  conclusion,  he  says :  "On  the  whole  matter,  we 
are  of  opinion,  that  where  a  will  is  offered  for  probate, 
the  burden  of  proo^  in  this  commonwealth,  is  on  the 
executor  or  other  person  seeking  such  probate,  to 
show  that  the  testator  was,  at  the  time  of  its  execu- 
tion, of  sound  mind ;  that  if  the  general  presumption 
of  sanity,  applicable  to  other  contracts,  is  to  be  ap- 
plied to  wills,  it  does  not  change  the  burden  of  proof; 
that  the  burden  of  proof  does  not  shift  in  the  progress 
of  the  trial ;  the  issue  throughout  being  one  and  the 
same ;  and  that  if,  upon  the  whole  evidence,  it  is  left 
uncertain  whether  the  testator  was  of  sound  mind  or 
not,  then  it  is  left  uncertain  whether  there  was,  under 
the  statute,  a  person  capable  of  making  the  will,  and 
the  will  cannot  be  proved." 

This  case,  at  p.  530,  overrules  what  is  said  in 
Brooks  vs.  Barrett^  7  Pick.  99. 

In  Oerriah  vs.  Nason^  22  Maine^  438,  Whitman,  C. 
J.,  says  (p.  441) :  "  The  presumption  that  the  person 
making  a  will  was  at  the  time  sane,  is  not  the  same  as 
in  the  case  of  the  making  of  other  instruments ;  but 
the  sanity  must  be  proved." 

In  Cilley  vs.  Ciller/^  34  Maine^  162,  Rice,  J.,  said 
(p.  153) :  '*  The  first  question  presented  in  this  case  is, 
on  which  party  rests  the  burden  of  proof,  to  establish 
the  sanity  or  insanity  of  the  testator.  It  is  contended 
by  the  appellee,  that  it  is  a  rule  of  law,  of  general  ap- 
plication, that  sanity  is  to  be  presumed,  and  that  such 
presumption  is  conclusive  until  it  is  overcome  by  aflSr- 
mative  proof  of  insanity.  And,  therefore,  that  the  bur- 
den is  upon  the  appellant  to  show  that  the  tesHtor 
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was  not  of  sound  mind  at  the  time  the  instrument  was 
executed,  if  he  would  set  it  aside  as  invalid  for  that 
cause. 

That  such  is  the  general  rule  of  law  is  undoubtedly 
true.  It  is  also  true  that  this  rule  has  often  been  applied 
to  cases  of  wills,  in  the  same  manner  as  to  other  written 
instruments.  This  application,  however,  is  not  coex- 
tensive with  the  rule.  There  is  in  this  country  much 
conflict  of  authority,  as  to  the  true  application  of  the 
rule  in  this  class  of  cases,  depending,  in  some  degree, 
upon  peculiar  statute  phraseology.  In  this  State  the 
rule  is,  that  the  presumption  that  a  person  making  a 
will  was  at  the  time  sane,  is  not  the  same  as  in  the  case 
of  making  other  instruments ;  but  the  sanity  must  be 
proved.     Gerrish  vs.  Nason^  22  Maine^  438.'* 

In  Wallia  vs.  Hodgeaon^  2  Aik.  56,  Lord  Hard- 
wiCKE  said :  "  It  had  been  determined  over  and  over  in 
this  Court,  that  you  must  show  the  person  to  be  of 
sound  and  disposing  mind,  when  a  will  is  to  be  estab- 
lished as  to  real  estate,  and  especially  if  there  are  in- 
fants in  the  case ;  proving  it  to  be  well  executed,  ac- 
cording to  the  statute  of  frauds  and  perjuries,  is  not 
sufficient." 

In  PoweU  on  Devises  {JarmarHs  erf.),  vol.  1,  jp.  81, 
the  author,  in  commenting  upon  the  statute  of  frauds, 
says:  "The  name  of  the  instrument  necessarily  im- 
ports that  there  must  be  a  capacity  of  disposing  in  the 
devisor  at  the  time  of  executing  thereof;  and  that  is 
so  essential  to  its  validity,  that  a  formal  declaration  of 
his  sound  and  disposing  mind  has  become  the  introduc- 
tory clause  in  such  instruments.  In  the  construction 
of  this  statute,  therefore,  it  has  been  held  that  the  leg- 
islature, when  it  required  the  witnesses  to  attest  the 
signing,  must,  by  implication,  have  required  them  to 
attest  the  capacity  of  signing;  for  it  was  not  merely 
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the  abstract  act  or  form  of  signing  that  the  legislature 
required  as  one  necessary  solemnity  to  the  constitution 
of  a  devise,  for  an  idiot  or  a  lunatic  might  put  his 
name  to  an  instrument,  and  yet  be  perfectly  ignorant 
of  its  contents ;  but  the  legislature,  in  the  word  '  sign 
ing^^  comprehended  another  idea,  namely,  signing  an 
instrument  intending  it  to  be  a  will,  consequently  the 
mental  power  or  capacity  of  willing  was  necessary,  as 
well  as  the  corporal  power  of  putting  the  mark  or 
name,  to  constitute  a  signing/' 

"  The  business,  then,  of  the  persons  required  by  the 
statute  to  be  present  at  executing  a  will,  is  not  barely 
to  attest  the  corporal  act  of  signing,  but  to  try^  judge^ 
and  determine  whether  the  testator  is  compos  to  sign. 
In  equity,  therefore,  the  sanity  of  the  devisor  must  be 
proved,  which  is  one  reason  why  a  will  can  never  be 
proved  as  an  exhibit,  vivd  voce^  in  Chancery,  though  a 
deed  may ;  for  there  must  be  liberty  to  cross-examine 
to  this  fact  of  sanity.  From  the  same  consideration  it 
is  become  the  invariable  practice  of  that  Court  never 
to  establish  a  will  unless  all  the  witnesses  attesting  are 
examined ;  because  the  heir  has  a  right  to  proof  of 
sanity  from  every  one  of  them  whom  the  statute  has 
placed  about  his  ancestor." 

The  Rule  as  to  the  Onus  may  be  Illustrated 
BY  OTHER  Cases. — In  Powers  vs.  Russdl^  13  Pich.  69, 
it  was  held,  that  where  the  proof  on  both  sides  ap- 
plies to  one  and  the  same  issue  or  proposition  of  fact, 
the  party  whose  case  requires  the  establishment  of  such 
fact,  has  all  along  the  burden  of  proof,  although  Ae 
weight  in  either  scale  may  at  times  preponderate. 
But  where  he  gives  prirndfade  evidence  of  such  fact, 
and  the  adverse  party,  instead  of  producing  proof  to 
negative  the  same  fact,  proposes  to  show  another  and 
distinct  proposition  which  avoids  the  effect  of  it,  there 
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the  burden  of  proof  shifts  and  rests  upon  the  party  pro- 
posing to  show  the  latter  fact. 

Shaw,  C.  J.,  said  (p.  76) :  "It  may  be  useful  to  say 
a  word  upon  the  subject  of  the  burden  of  proof.  It  was 
stated  here  that  the  plaintiff  had  made  out  9i. primA facte 
case,  and  therefore  the  burden  of  proof  was  shifted  and 
placed  upon  the  defendant.  In  a  certain  sense  this  is 
true.  Where  the  party  having  the  burden  of  proof  estab- 
lishes ^,  primA  facie  case,  and  no  proof  to  the  contrary 
is  offered,  he  will  prevail.  Therefore  the  other  party, 
if  he  would  avoid  the  effect  of  such  prvmd  facie  case, 
must  produce  evidence  of  equal  or  greater  weight  to 
balance  and  control  it,  or  he  will  fail.  Still  the  proof 
upon  both  sides  applies  to  the  affirmative  or  negative 
of  one  and  the  same  issue,  or  proposition  of  fact ;  and 
the  party  whose  case  requires  the  proof  of  that  fact  has 
all  along  the  burden  of  proof.  It  does  not  shift,  though 
the  weight  in  either  scale  may  at  times  preponderate. 

But  where  the  party  having  the  burden  of  proof 
gives  competent  and  primd  facie  evidence  of  a  fact, 
and  the  adverse  party,  instead  of  producing  proof 
which  would  go  to  negative  the  same  proposition  of 
fact,  proposes  to  show  another  and  a  distinct  proposi- 
tion which  avoids  the  effect  of  it,  there  the  burden  of 
proof  shifts,  and  rests  upon  the  party  proposing  to 
show  the  latter  fact. 

To  illustrate  this : — primd  facie  evidence  is  given 
of  the  execution  and  delivery  of  a  deed ;  contrary 
evidence  is  given  on  the  other  side,  tending  to  nega- 
tive such  fact  of  delivery ;  this  latter  is  met  by  other 
evidence,  and  so  on  through  a  long  inquiry.  The  bur- 
den of  proof  has  not  shifted,  though  the  weight  of 
evidence  may  have  shifted  frequently  ;  but  it  rests  on 
the  party  who  originally  took  it.  But  if  the  adverse 
party  offers  proof  not  directly  to  negative  the  fact  of 
delivery,  but  to  show  that  the  deed  was  delivered  as 
an  escrow,  this  admits  the  truth  of  the  former  proposi- 
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tion,  and  proposes  to  obviate  the  effect  of  it,  by  show- 
ing another  fact,  namely*  that  it  was  delivered  as  an 
escrow.     Here  the  burden  of  proof  is  on  the  latter. 

In  Tourtellot  vs.  RoeebrooJc^  11  Met  460,  in  an  ac- 
tion to  recover  damages  caused  by  a  fire  communicated 
to  the  plaintiff's  land  from  a  coal-pit  which  the  defend- 
ant lawfully  set  on  fire  upon  his  own  land,  it  was  held 
that  the  burden  of  proving  the  defendant's  negligence 
was  upon  the  plaintiff,  and  primA  facie  proof  of  the 
defendant's  negligence  does  not  throw  upon  him  the 
burden  of  disproving  it. 

Wilde,  J.,  said  (p.  463) :  "  It  has  been  argued, 
that  if  the  plaintiff  had  made  out  a  primd  facie  case  of 
negligence,  the  burden  of  proof  shifted,  and  that  the 
defendant  was  bound  to  prove  affirmatively  that  he  had 
used  due  care  and  diligence.  But  there  is  no  ground 
whatever  for  this  argument,  unless  the  defendant  had 
confessed  and  undertaken  to  avoid  all  the  material 
facts  on  which  the  primd  fade  case  depended.  For 
where  each  of  several  concurring  facts  is  necessary  to 
one  entire  cause  of  action,  the  denial  of  either  of  them 
is  necessarily  a  denial  of  the  right  of  action.  The  bur- 
den of  proof,  therefore,'  does  not  shift,  unless  the  de- 
fence does  not  involve  a  denial  of  any  material  allega- 
tion in  the  declaration.  The  rule  is  correctly  laid 
down  in  Powers  vs.  EtMseU^  13  Pick.  76,  77." 

In  Delano  Ys.  BartleU^  6  Oaah.  364,  it  was  held,  that 
where  &  want  of  consideration  is  relied  on  in  defence 
to  an  action  on  a  promissory  note ;  and  evidence  is 
given  on  the  one  side  in  the  affirmative,  and  on  the 
other  in  the  negative,  of  the  fact  of  consideration ;  the 
burden  of  proof  is  on  the  plaintiff  to  satisfy  the  jury, 
upon  the  whole  evidence  of  that  fact. 

Flbtchib,  J.,  said  (p.  366):  "The  rule  in  regard 
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to  the  burden  of  proof  is  laid  down  with  great  distinct- 
ness in  the  case  of  Powers  vs.  Russell^  13  Pick.  69,  76. 

*  *  *  *  Apply  this  rule  to  the  present  case,  and 
it  is  quite  clear  that  the  instruction  to  the  jury  was 
entirely  correct.  It  was  incumbent  on  the  plaintiff  to 
prove  a  consideration  for  the  note,  which  was  the 
foundation  of  the  suit  That  was  a  part  of  her  case, 
and  the  burden  was  on  her  to  establish  that  fact.  But 
the  note  itself  was  primA  facte  evidence  of  a  considera- 
tion ;  so  that,  by  producing  the  note,  the  plaintiff  made 
a  pi^mA  facie  case.  That  evidence,  if  not  rebutted, 
would  be  suflScient  to  maintain  the  plaintiff's  case. 
But  it  was  competent  for  the  defendants  to  rebut  this 
evidence  on  the  part  of  the  plaintiff,  and  thus  to  avoid 
[repel]  the  prirriA  fade  case  made  by  her.  Accord- 
ingly  the  defendants  did  offer  evidence  to  rebut  the 
evidence  on  the  part  of  the  plaintiff,  and  to  show  that 
there  was  no  consideration.  The  evidence  on  both 
sides  applied  to  the  affirmative  or  negative  of  the  same 
issue  or  proposition  of  fact, — a  consideration  for  the 
note,  and  the  plaintiff's  case  requiring  her  to  establish 
that  fact, — the  burden  of  proof  was  all  along  on  her 
to  satisfy  the  jury,  upon  the  whole  evidence  in  the 
case,  of  the  fact  of  a  consideration  for  the  note.    *    * 

*  *  *  In  Jenniaon  vs.  Stafford^  1  Gush  168,  the 
defence  was  not  an  original  want  of  consideration,  but 
a  failure  of  consideration ;  that  is,  to  avoid  the  primd 
facte  case  of  the  plaintiff  made  by  producing  the  note, 
the  defendant  proposed  to  show  another  and  distinct 
proposition.  The  Court  no  doubt  correctly  ruled,  that 
the  burden  of  proof  was  on  the  defendant,  to  make 
out  this  distinct  proposition  to  avoid  the  primd  facie 
case  of  the  plaintiff.  There  is  a  sentence  in  this  opin- 
ion which  may  be  misunderstood.  The  judge,  in  de- 
livering the  opinion,  says :  '  Such  a  note  is  presumed 
to  be  founded  on  a  valid  and  sufficient  consideration, 
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and  the  burden  of  proof  is  on  the  maker  to  establish 
the  contrary.'  This  must  be  understood  to  mean,  that 
the  burden  of  proof  is  on  the  maker  to  rebut  the  prtmA 
facte  case  made  by  producing  the  note,  otherwise  the 
prim&  facie  evidence  will  be  conclusive. 

In  Spen^y  vs.  Wilcox^  1  Met.  267,  in  an  action  of 
slander,  the  defendant  pleaded  the  general  issue,  and 
gave  notice  that  he  should  justify  the  speaking  of  the 
words  by  proving  them  to  be  true.  On  the  trial  he 
gave  evidence  tending  to  prove  the  truth  of  the  words. 
The  judge  instructed  the  jury,  that  if  they  were  satis- 
fied that  the  defendant  made  the  charge  against  the 
plaintiflF,  which  was  alleged  in  the  declaration,  they 
should  find  a  verdict  for  the  plaintiflf,  unless,  upon  the 
whole  evidence  they  were  satisfied  that  the  charge 
was  true  ;  that  the  burden  of  proof  was  on  the  defend- 
ant to  establish  that  fact ;  and  that  if  the  jury  doubt- 
ed as  to  that  fact,  they  should  find  for  the  plaintiff. 
JSdd^  that  this  instruction  was  correct 

Shaw,  C.  J.,  said  (p.  269) :  "  The  Court  are  of 
opinion  that  the  direction  to  the  jury  was  correct,  and 
could  not  have  been  different.  All  that  the  plaintiff 
had  to  do,  in  the  first  instance,  was  to  prove  the 
speaking  of  the  slanderous  words  of  and  concerning 
the  plaintiff.  This  was  first  to  be  considered  by  the 
jury.  If  the  proof  did  not  establish  it,  there  was  an 
end  to  the  case,  and  the  jury  had  no  need  to  consider 
the  justification  offered  by  the  defendant,  or  the  proof 
offered  to  support  it.  But  the  words  being  actionable 
by  themselves,  if  the  speaking  were  proved,  the  plain- 
tiff would  be  entitled  to  a  verdict,  unless  the  defend- 
ant should  prove  the  truth  of  the  fact  charged.  He 
assumes  to  prove  this  affirmatively,  and  to  the  satisfac- 
tion of  the  jury.  It  follows,  as  a  necessary  conse- 
quence, that  if  the  whole  evidence  leaves  this  in  doubt 
the  justification  is  not  made  out. 
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''  The  course  adopted  by  the  defendant  to  sustain 
this  defence  is  this:  He  goes  into  the  evidence  to 
show  a  primA  facie  case  of  felonious  taking,  and  then 
asks  the  Court  to  instruct  the  jury,  that  the  burden  is 
upon  the  plaintiff  to  rebut  that  evidence.  We  think 
this  is  founded  on  the  common  misapprehension  of  the 
law  on  the  subject  of  burden  of  proof.  Suppose  the 
defendant  had  brought  the  strongest  evidence  of  an 
actual  felonious  taking  of  the  deed ;  such  as  the  plain- 
tiff's confession.  The  plaintiff  might  thereupon  show 
that  the  witnesses  were  not  worthy  of  credit,  and  that 
there  had  been  a  conspiracy  to  swear  falsely,  eta 
The  question  would  still  be  a  question  for  the  jury, 
depending  upon  the  weight  of  the  whole  evidence, 
whether  the  defendant  had  proved,  to  the  satisfaction 
of  the  jury,  the  fact  that  the  deed  was  feloniously 
taken.  If  so,  he  has  sustained  the  burden  of  proof, 
established  his  justification,  and  maintained  his  de- 
fence. But  if,  on  all  the  evidence,  this  is  left  in  doubt, 
the  defence,  on  the  ground  of  justification,  fails.  The 
question  whether  jprm^/oci^  evidence  is  overbalanced 
by  the  rebutting  proof,  is  very  different  from  the  ques- 
tion who  has  the  burden  of  proof  The  former  is  sole- 
ly for  the  jury,  upon  the  whole  evidence.  This  point 
may  be  well  illustrated  by  pleading.  Suppose  the 
truth  were  pleaded  in  justification,  and  no  other  plea, 
the  issue  would  be  upon  the  truth  of  the  fact,  and  the 
burden  of  proof  upon  the  defendant  to  maintain  his 
plea.  Of  course,  unless  the  jury  were  satisfied,  oa  the 
whole  evidence,  of  the  truth  of  the  fact  pleaded,  the 
issue  must  be  found  against  the  defendant. '^ 

There  are  dicta^  and  some  decisions  in  this  country, 
which  declare  a  different  doctrine  as  to  the  burden  of 
proof  from  that  asserted  in  the  authorities  above  cited. 
But  there  is  no  opposing  decmon  in  which  the  question 
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has  been  deliberately  examined  in  the  light  of  the  de  • 
cisions  cited  above. 

There  are  also  occasional  dicta  in  the  Ecclesiastical 
Courts,  which  have  sometimes  been  supposed  to  be  in- 
consistent with  the  rule  above  stated ;  but,  properly 
understood,  those  dicta  do  not  conflict  with  the  cases 
cited. 

The  rule  stated  above  was  acted  on  in  NewTumse 
vs.  Godwin,  17  Barb.  286. 

SECOND  HEAD. 

Competency  to  execute  a  testament  does  not  exist 
unless  the  alleged  testator  has  reason  and  understand- 
ing sufficient  to  comprehend  such  an  act 

In  Swinburne  on  Wills,  Part  2,  Sect.  4,  it  is  said : 
"An  idiot  or  a  natural  fool  is  he  who,  notwithstanding 
he  be  of  lawful  age,  yet  he  is  so  witless  that  he  cannot 
number  to  twenty,  nor  can  tell  what  age  he  is  of,  nor 
knoweth  who  is  his  father  or  mother,  nor  is  able  to  an- 
swer any  such  easy  question.  Whereby  it  may  plainly 
appear  that  he  hath  not  reason  to  discern  what  is  to 
his  profit  or  damage,  though  it  be  notorious ;  nor  is  apt 
to  be  informed  or  instructed  by  any  other.  Such  an 
idiot  cannot  make  any  testament,  nor  may  dispose 
either  of  his  lands  or  goods.  But  if  a  man  be  of  a 
mea/n  [quaere  middle  or  average  ?]  understanding  (nei 
ther  of  the  wise  sort  nor  of  the  foolish)  but  indifferent, 
as  it  were  betwixt  a  wise  man  and  a  fool,  yea,  though 
he  rather  incline  to  the  foolish  sort,  so  that  for  his  dull 
capacity  he  might  worthily  be  termed  groasum  caput, 
a  dull  pate  or  adunce,  such  an  one  is  not  prohibited  to ' 
make  a  testament :  unless  he  be  yet  more  foolish,  and 
so  very  simple  and  sottish,  that  he  may  easily  be  made 
to  believe  things  incredible  or  impossible,  as  that  an 
ass  can  fly,  or  that  in  old  time  trees  did  walk,  beasts 


216 

and  birds  could  speak,  as  it  is  in  -^sop's  fables :  for  he 
that  is  so  foolish  cannot  make  a  testament,  because  he 
hath  not  so  much  wit  as  a  child  of  ten  or  eleven  years  • 
old,  who  is  therefore  intestable  (as  the  text  witnesseth), 
namely  for  want  of  judgment  I  do  read  thai  if 
(me  ha/ve  so  much  uTidersUmdirig^  as  he  can  msaawre  a 
yard  of  doth^  or  rightly  name  the  days  in  the  week^  or 
beget  a  child^  son  or  daughter^  he  that  ca/n  so  do  shall 
not  he  accownted  a/n  idiot  or  na^ralfool  hy  the  laws  of 
the  realm  (Terms  of  law,  verb  Idiot ;  Stamford  De  Pre- 
rogativa  Regis,  ch.  9),  which  conclusion^  if  it  he  true^ 
to  avoid  some  effects  prejudicial  to  the  party ^  [viz. :  Ne 
sit  svb  cicstodia  regis^  d&^,],  yet  nevertheless^  unless  he 
have  some  more  understanding^  nmndy^  to  conceive 
what  is  the  nai/ure  of  a  testament  or  last  wiU^  heing  well 
informed  thereof  ^  and  the  matter  plainly  delivered^  J  do 
not  hold  him^  heing  destiPate  of  such  understanding^  jit 
to  make  a  wiH^  cdthough  peradventure  he  could  measure 
a  yard  of  cloth^  or  rightl/y  name  the  days  in  the  week^ 
or  heget  a  chUd:  for  the  making  of  a  wiU  is  an  act  re- 
quiring a  greater  measure  of  understanding^  than  to  he 
able  to  perform  any  of  tliese  former  actions^  and  espe- 
ciaH/y  ^  last  of  the  three^  heing  an  axA proceeding  raiher 
from  instinct  of  natwre  tha/n  from  capacity  of  reason^ 
and  which  hrute  heasts^  not  capable  of  reason^  can  per- 
foi'm  effectadHy?^ 

"  But  what  if  an  idiot  or  natural  fool  should  make 
his  testament  so  well  and  wisely  (in  appearance),  that 
the  same  may  seem  rather  to  be  made  by  a  reasonable 
man  than  by  one  void  of  discretion  ?  Whether  is  this 
testament  good  in  law,  or  no  ?  Surely  some  have  been 
of  this  opinion,  that  such  a  testament  is  good  and 
available  in  law,  because  Almighty  God  doth  some- 
times so  illuminate  the  minds  of  the  foolish,  that  for 
that  present  in  that  case,  they  are  not  much  inferior  to 
the  wise.   *    *    *    */' 
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"  Nevertheless  this  is  the  truer  opinion,  that  such  a 
testament  is  not  good  in  law,  the  reason  is,  because  a 
testament  is  an  act  to  be  performed  with  discretion  and 
judgment.  But  a  natural  fool,  by  the  general  pre- 
sumption of  law,  doth  not  understand  what  he  speak- 
eth,  though  he  seem  to  speak  reasonably,  no  more  than 
did  Baalam's  ass,  when  he  reasoned  with  his  master,  or 
doth  a  parrot  speaking  to  the  passengers.  And  al- 
though Almighty  God  do  sometimes  so  illuminate  the 
minds  of  very  natural  fools  and  idiots,  that  they  do 
well  perceive  and  understand  what  they  speak :  yet 
because  this  thing  happeneth  but  very  seldom,  the 
law  doth  not  presume  the  same  by  occasion  of  words 
only.  And  therefore  unless  further  proof  be  made 
thereof  by  other  circumstances,  the  law  doth  not  ap- 
prove such  testaments." 

"  Indeed,  if  it  may  appear  by  suflScient  conjectures, 
that  they  had  the  use  of  reason  or  understanding,  at 
such  times  as  they  did  make  their  testaments,  then 
doth  the  former  opinion  take  place,  that  such  testa- 
ments are  good  in  law." 

In  the  following  section  of  the  same  book,  it  is 
said:  '' Albeit  old  age  alone  doth  not  deprive  a  man 
of  authority  and  power  of  making  a  testament,  for  a 
man  may  freely  make  his  testament  how  old  soever  he 
be,  for  it  is  not  the  integrity  of  the  body  but  of  the 
mind  that  is  requisite  in  testaments :  yet  if  a  man  in 
his  old  age  do  become  a  very  child  again  in  his  un- 
derstanding, which  thing  doth  happen  to  divers  per- 
sons, being  as  it  were  worn  away  with  extreme  age, 
and  deprived  not  only  of  the  use  of  reason,  but  also  of 
sense  almost ;  such  a  person  can  no  more  make  a  testa- 
ment than  a  child." 

"  So  it  is,  if  a  man,  either  by  reason  of  age,  or 
some  other  infirmity,  become  so  forgetful,  that  he  hath 
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forgotten  his  own  name  (which  thing  also  hath  hap- 
pened to  divers  wise  and  learned  men),  because  for 
any  act  which  is  to  be  performed  with  discretion,  he 
is  no  more  fit  than  a  fool  or  an  idiot,  of  whom  we  have 
spoken  already." 

In  the  Marquess  of  Winchestef^^s  Case^  6  Rep.  23  a, 
which  was  an  application  to  the  K.  B.  for  a  prohibition 
to  the  Prerogative  Court,  it  was  said :  "By  law  it  is 
not  sufficient  that  the  testator  be  of  memory  when  he 
makes  his  will,  to  answer  familiar  and  usual  questions, 
but  he  ought  to  have  a  disposing  memory,  so  that  he  is 
able  to  make  a  disposition  of  his  lands  with  underatand- 
ing  and  reason  /  and  that  is  such  a  memory  which  the 
law  calls  sane  and  perfect  memory."  A  prohibition 
was  granted 

In  Oombe's  Caae^  Moore^  759,  which  was  a  bill  in 
the  Star-Chamber  for  forging  a  will,  it  was  Aefc?,  per 
PoPHAM,  Fleming,  and  Yelvbbton,  "  that  sane  memory 
for  making  a  will  is  not  at  all  times  when  the  party 
can  say  *yea'  or  *no,'  or  has  life  in  him,  nor  when  he 
can  in  some  matters  answer  with  sense ;  but  he  ought 
to  have  judgment  to  discern,  and  to  be  of  perfect 
memory ;  otherwise  his  will  is  void" 

In  Herbert  vs.  Lowns^  1  Gh.  JRep.  12,  13,  the  Court 
said  that  it  had  '^  been  often  taken  that  a  testator  an- 
swering ordinary  and  familiar  questions,  was  not  a  suffi- 
cient proof  of  a  disposing  memory;  because  to  a 
disposing  memory  it  is  necessary  there  be  an  under- 
standing judgment,  fit  to  direct  an  estate." 

In  Mountain  va  JBennet^  1  Cox^  353,  which  was  an 
issue  of  devisavit  vel  non^  tried  at  the  bar  of  the  CJourt 
of  Exchequer,  Eybb,  Ch.  B.,  in  charging  the  jury, 


219 

said :  ''  On  a  general  view  of  this  case,  it  must  turn  on 
one  or  other  of  these  grounds ;  namely,  either  on  the 
general  capacity  of  Mr.  Bennet  to  act  for  himself  in  the 
momentotta  instance  of  making  his  tvillj  or  on  the 
ground  of  a  dominion  or  influence  acquired  over  him 
by  this  woman." 

Again  he  says:  " I  do  not  think  it  necessary  to  go 
so  far  as  to  make  a  man  absolutely  insane^  eo  as  to  be  an 
oljject/or  a  commission  of  lunacy^  in  order  to  determine 
this  question,  which  is  whether  he  was  of  sound  and 
disposing  mind,  memory,  and  understanding ;  a  man, 
perhap/may  not  be  [i.  1  to  the  degree  required  for  a 
commission]  insane,  and  yet  not  eqtial  to  the  important 
act  of  disposing  of  his  property  by  his  wiliy 

In  Ghreenwood  vs.  Greenwood^  3  Gurt  appendix^ 
30,  Lord  Kknton,  charging  a  special  jury,  in  an  ac- 
tion  of  ejectment^  said :  "  I  take  it  a  mind  and  memory 
competent  to  dispose  of  his  property,  when  it  is  a 
little  explained,  perhaps,  may  stand  thus: — ^having 
that  degree  of  recollection  about  him  that  would  ena- 
ble him  to  look  about  the  property  he  had  to  dispose 
of,  and  the  person  to  whom  he  wished  to  dispose  of  it. 
If  he  had  a  power  of  summoning  up  his  mind  so  as  to 
know  what  his  property  was,  and  who  those  persons 
were,  that  then  were  the  objects  of  his  bounty,  then  he 
was  competent  to  make  his  will." 

In  Ball  vs.  Mannin^  3  BUgh^  N.  8.^\y  where  the 
question  arose  upon  a  deed,  the  judge,  in  his  charge  to 
the  jury,  told  them  that  the  question  for  them  to  try 
was,  whether  J.  S.  was  a  person  of  sound  mind  or  not ; 
and  that  to  constitute  such  unsoundness  of  mind  as 
should  avoid  a  deed  at  law,  the  person  executing  such 
deed  must  be  incapable  of  understanding  and  acting 
in  the  ordinary  affairs  of  life ;  that  it  was  not  necessary 
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that  he  should  be  without  any  glimmering  of  reason, 
but  that  it  was  sufficient  if  he  was  incapable  of  under- 
standing his  own  ordinary  concerns,  and  that  as  one 
test  of  such  incapacity,  the  jury  were  at  liberty  to  con- 
sider whether  he  was  capable  of  understanding  what 
he  did  by  executing  the  deed  in  question  when  its 
general  purport  was  fully  explained  to  him.  To  this 
direction  a  bill  of  exceptions  was  taken,  upon  the 
ground  that  the  judge  refused  to  tell  the  jury  that  in 
order  to  avoid  the  deed  at  law,  the  unsoundness  of 
mind  must  amount  to  that  which  constitutes  idiocy  ac- 
cording to  the  strict  legal  definition  of  an  idiot 
Held  (in  the  House  of  Lords)  that  the  direction  was 
right 

Sfwgden  and  Swcm^  for  the  plaintiff  in  error,  said : 
"  In  the  case  of  wtUs^  the  queeUon  l/wma  v^pon  general 
capacity^  a/nd  wiUe  ha/ve  heenformd  void  where  the  tea- 
tator  would  not  have  be&nfoimd  ineams  if  limng.  The 
question  as  to  deeds  stands  on  different  principles. 
That  is  a  question  between  parties  dealing  for  con- 
sideration, whereas  in  wiUs  U  is  between  representatives 
ami  voluntary  donees.^ 

For  the  defendant  in  error,  it  was  said :  "  The  real 
question  is,  whether  the  party  is  capable  of  understand- 
ing the  deed  he  executes.  The  distinction  between 
deeds  and  wills  is  not  admitted.  The  question  upon  a 
will  is,  whether  the  testator  has  a  mind  capable  of 
disposing  of  his  property.  The  question  upon  a  deed 
is  substantially  the  same,  and  juries  are  always  so  di- 
rected in  the  case  of  deeds." 

Lord  Tbntbbden  said :  "  It  is  impossible  to  read  this 
record  without  seeing  that  the  point  of  the  objection 
is  this,  and  this  only — that  it  was  erroneous  to  direct 
the  jury  to  make  any  other  inquiry  than  this,  whether 
the  party  was  an  idiot  If  the  judge  ought  so  to  have 
directed,  the  direction  given  was  erroneous ;  but  it  is 
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impossible  so  to  contend.  The  jury  were  in  substance 
directed  to  inquire  whether  the  party  was  of  unsound 
mind ;  and  I  find  that  the  Lord  Chancellor,  according 
to  the  authorities,  has  held  that  a  finding  in  these 
terms  is  sufl&cient.  As  to  the  strict  legal  definition,  / 
find  in  an  old  book  on  this  suljjecty  that  if  a  person  is 
capable  of  learning  the  alphabet^  he  is  not  within  the 
legal  definition  of  idiocy  ;  yet  it  is  impossible  to  hold 
that  persons  no  further  qualified  are  capable  of  execut- 
ing a  deed.  The  question  at  law  is,  whether,  in  sub- 
stance, there  is  such  capacity  of  execution ;  and,  in 
eflfect,  the  judge  in  this  case  so  put  the  question  to  the 
jury,  when  he  told  them  that  the  question  was,  whether 
the  party  was  of  sound  mind  or  not,  and  directed  them 
to  consider  whether  he  was  capable  of  understanding 
the  deed  when  explained." 

In  Marsh  vs.  2k/rreU^  2  JSdgg.  122,  Sir  John  Nich- 
OLL  said:  "It  is  a  great  but  not  an  uncommon  error 
to  suppose,  that  because  a  person  can  understand  a 
question  put  to  him,  and  can  give  a  rational  answer  to 
such  question,  he  is  of  perfect,  sound  mind,  and  is  ca- 
pable of  making  a  will  for  any  purpose  whatever; 
whereas  the  rule  of  law,  and  it  is  the  rule  of  common 
sense,  is  far  otherwise;  the  competency  of  the  mind 
mv^t  be  judged  of  by  the  nature  of  the  act  to  be  done^ 
and  from  a  consideration  of  all  the  circumstances  of 
the  case."  In  Combe's  case^  the  rule  is  laid  down  in 
these  words :  "It  was  agreed  by  the  judges,  that 
'  sane  memory,  for  the  making  of  a  will,  is  not  at  all 
times  when  the  party  can  answer  to  any  thing  with 
sense,  but  he  ought  to  have  judgment  to  discern  and 
to  be  of  perfect  memory,  otherwise  the  will  is  void.' 
It  is  not  answering  that  '  she  had  been  round  Clap- 
ham  Common,'  or  '  that  her  house  was  leasehold,'  or 
the  like,  even  if  the  questions  were  answered  cor- 
rectly, and  the  husband  had  not  been  present,  that 
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would  be  sufficient  in  the  present  case.  So  again,  in 
the  Marqtiess  of  Winchester's  case:  'By  the  law 
it  is  not  sufficient  that  the  testator  be  of  memory, 
when  he  makes  his  will,  to  answer  familiar  and  usual 
questions,  but  he  ought  to  have  a  disposing  memory, 
so  as  to  be  able  to  make  a  disposition  of  his  estate 
with  understanding  and  reason.' "  ^ 

This  case  will  be  referred  to  again  for  another  pur- 
pose. 

In  Harwood  vs.  Baker,  3  Moore,  P.  G.  282,  290, 
Erskinb,  J.,  after  stating  the  evidence  of  two  wit- 
nesses, says  :  "  Both  these  gentlemen,  therefore,  seem 
to  think  that  the  deceased  might  have  been  sufficient- 
ly aroused  from  the  state  of  torpor  to  which  he  had 
been  reduced  by  his  illness,  to  assent  to  so  simple  a 
disposition  of  his  property  as  that  made  by  the  will  in 
question ;  but  that  it  would  have  been  impossible  to 
have  made  him  comprehend  the  details  of  a  more  com- 
plex distribution." 

*'  But  their  lordships  are  of  opinion  that,  in  order 
to  constitute  a  sound  disposing  mind,  a  testator  must 
not  only  be  able  to  understand  that  he  is  by  his  will 
giving  the  whole  of  his  property  to  one  object  of  his 
regard,  but  that  he  must  also  have  capacity  to  compre- 
hend the  extent  of  his  property,  and  the  nature  of  the 
claims  of  others,  whom,  by  his  will,  he  is  excluding 
from  all  participation  in  that  property ;  and  that  the 
protection  of  the  law  is  in  no  cases  more  needed,  than 
it  is  in  those  where  the  mind  has  been  too  much  en- 
feebled to  comprehend  more  objects  than  one,  and 
most  espedaU/y  when  tiuit  one  object  may  be  so  forced 
wpon  the  atteTvtion  of  the  in/valid,  aa  to  shut  out  all 
others  that  might  require  consideration  j  and,  there- 
fore, the  question  which  their  lordships  propose  to  de- 
cide in  this  case  is  not  whether  Mr.  Baker  hnew  when 
he  was  giving  all  his  property  to  his  wife,  and  exclud- 
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ing  all  his  other  relations  from  any  share  in  it^  but 
whether  he  was  at  that  time  capable  of  recollecting 
who  those  relations  were^  of  understanding  their  re- 
spective  claims  upon  his  regard  and  bounty^  and  of  de- 
Uberatdy  forming  an  intelligent  purpose  of  excluding 
them  from  any  share  of  his  property  y 

In  Jones  vs.  Godrich^  5  Moore^  P.  (7.,  16,  36, 
where  the  deceased  was  of  the  age  of  eighty-six  at  the 
time  of  making  the  will,  Dr.  Lushington  said :  "  It  is 
scarcely  necessary  to  observe  that,  in  a  person  so  far 
advanced  in  years,  the  vigor  and  energy  of  mind 
fonnd  in  earlier  life  cannot  be  expected  or  required, 
but  there  must  exist  that  which  the  law  requires." 
^  "  It  is  not  sufficient  that  the  testator  be  of  memory 
when  he  maketh  his  will,  to  answer  to  familiar  and 
usual  questions,  but  he  ought  to  have  a  disposing 
memory,  so  that  he  be  able  to  make  dispositions  of  his  . 
estate  with  understanding  and  reason."     ^  ^ 

In  StultzYs.  SchaefflCy  16  Jur.  909,  Dr.  Lushington 
said :  "  It  is  obvious,  from  this  very  brief  statement, 
that  the  main  grounds  of  opposition  to  the  will  are, 
that  the  testator  was  of  unsound  mind,  or  perhaps  more 
truly  speaking,  of  weakened  or  impaired  mind,  at  the 
time  of  the  execution  of  these  testamentary  instru- 
ments ;  and  that  he  was  not  a  free  agent,  but  acted 
under  the  control  and  undue  influence  of  his  wife.  In 
the  course  of  the  argument  against  the  will  and  codicil 
propounded,  it  was  said,  and  truly  said,  according  to  the 
established  doctrine  of  these  courts,  that  in  deciding 
whether  a  testator  was  capable  or  not,  his  capacity 
must  be  considered  with  reference  to  the  act  done^  whether 
he  was  equal  to  and  capable  of  the  act  in  question.  *  *  *  " 

"  There  are  no  cases  more  difficult,  or  which  require 
a  narrower  (i.  e.  closer)  examination  of  the  evidence, 
than  questions,  if  I  may  so  call  them,  of  capacity  pro- 
portionate to  any  given  act.  *  *  *  " 
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*'  When  we  speak  of  capacity  proportionate  to  a 
given  act,  and  when  we  talk  of  impaired  faculties,  we 
must  remember  that  we  have  no  absolute  standard 
whereby  to  make  a  measurement.  It  would  be  diffi- 
cult, perhaps  impossible,  to  say  at  what  period  of  life 
all  the  mental  faculties  are  in  their  fullest  vigor,  or  how 
they  (if  any  of  them)  begin  to  decline.  It  may  per- 
haps be,  that  the  memory  loses  some  of  its  former 
vigor  at  the  very  time  when  the  judgment  is  in  its 
greatest  strength ;  and  even  where  disease  supervenes, 
it  is  not  always  easy  to  trace  the  effect  of  that  disease, 
and  to  show  how  far  it  may  have  weakened  or  im- 
paired any  of  the  mental  faculties  in  particular.  All 
we  can  do  is  to  form  the  best  judgment  in  our  power 
from  the  conduct  of  the  testator  himself,  and  the  acts 
done  by  him.  This  is  the  only  safe  evidence  to  rely 
upon  in  an  investigation  of  this  description ;  for  the 
opinions  and  conclusions  of  the  witnesses  are,  for  vari- 
ous reasons,  so  little  to  be  depended  upon,  that  it 
would  be  very  unsafe  in  ordinary  cases  to  make  them 
the  foundation  of  any  judgment." 

In  Oolchugh  vs.  Boyae^  3  Jur.  N.  S.  373,  6  Souse  of 
Lords^  Oaa.  45,  the  Lord  Chancellor,  (Cranworth,) 
after  stating  that  the  first  question  was,  whether  the 
alleged  testator,  at  the  time  of  the  execution  of  the 
will,  was  a  person  of  sound  mind,  said :  "  On  the  first 
head  the  difficulty  to  be  grappled  with  arises  from  the 
circumstance  that  the  question  is  almost  always  one  of 
degree.  There  is  no  difficulty,  in  the  case  of  a  raving 
madman,  or  of  a  drivelling  idiot,  in  saying  that  he  is 
not  a  person  capable  of  disposing  of  property.  But 
between  such  an  extreme  case  and  that  of  a  man  of 
perfectly  sound  and  vigorous  understanding,  there  is 
every  shade  of  intellect,  every  degree  of  mental  capa- 
city.    There  is  no  possibility  of  mistaking  midnight 
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for  noon,  but  at  what  precise  moment  twilight  becomes 
darkness  is  hard  to  determine."  In  the  case  from 
which  these  remarks  are  quoted,  there  was  no  pretence 
for  saying  that  the  deceased  had  not  sufficient  capacity 
to  make  a  wiU. 

In  Den,  va  JoTmson^  2  SowtJtmrd^s  M.  454, '  (New  ( 
Jersey^)  the  Chief  Justice,  at  the  trial,  charged  the 
jury,  "  that  a  disposing  mind  and  memory,  is  a  mind 
and  memory  which  have  the  capacity  of  recollecting, 
discerning,  and  feeling  the  relations,  connections,  and 
obligations  of  family  and  blood ;  that  though  it  had 
been  sometimes  said,  as  had  been  stated  from  the 
books,  that  if  one  could  count  ten,  tell  his  name,  say 
the  day  of  the  week,  or  even  ask  for  food,  it  is  a  suffi- 
cient evidence  of  a  disposing  mind ;  yet  such  sayings, 
though  they  show  that  wills  are  not  lightly  to  be  set 
aside  on  suggestions  of  incapacity,  can  and  ought  to 
have  but  little  weight  with  rational  men,  investigating 
the  truth  upon  their  oaths ;  that  if,  upon  the  whole, 
they  should  be  of  opinion  that  the  mental  powers  of 
the  testatrix  were  so  far  enfeebled  and  broken,  as  that 
she  could  not  make  a  discreet  disposition  of  her  affairs 
herself,  and  that  the  will  in  question  was  devised  by 
other  persons,  and  only  assented  to  by  her  upon  being 
asked,  without  the  power  of  understanding  it,  then  y 
they  ought  to  find  for  the  plaintiff."  ^ 

JSeld^  that  the  instruction  was  correct. 

In  the  case  of  EUiott'a  Will,  2  J.  J.  Marah,  340, 
(^JKentucJcy,)  the  Court  said:  "It  cannot  be  admitted 
that  intellectual  feebleness  is  sufficient  to  deprive  an 
adult  man  or  woman  of  the  right  guaranteed  by  law, 
to  dispose  of  their  estates  by  last  will  and  testament, 
unless  the  weakness  be  to  such  an  extent  that  the  dis- 
position of  the  estate  attempted  bears  on  its  face  in- 
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trinsic  evidence  of  a  deranged  and  powerless  under- 
standing. A  mind  not  wrecked  by  a  fixed  and  settled 
derangement,  partial  or  general,  although  weak,  if 
capable  of  taking  a  survey  of  all  the  testator's  estate, 
and  capable  of  dictating,  in  a  connected,  intelligible 
manner,  a  disposition  of  the  property  according  to  its 
wishes,  without  being  prompted  or  swayed  by  direct 
intermeddling  from  officious  or  designing  relatives,  or 
pretended  friends,  in  our  opinion  is  sound,  in  the  con- 
templation of  the  statute  of  wills."' 

In  Tamer  vs.  Tamer^  1  lAttell^  101,  (Kentucky^)  the 
Court  said  :  "  That  to  make  a  will  valid,  the  testator, 
at  its  execution,  must  be  of  sound  disposing  mind  and 
memory,  the  statute  explicitly  requires.  That  every 
mental  defect  would  not  incapacitate  a  testator  to 
make  a  will,  must,  however,  be  granted  by  every  one. 
But  to  say  how  much,  or  how  strong  an  exercise  of 
mind  is  necessary,  or  how  great  a  defect  will  incapac- 
itate, in  making  a  will,  is  a  matter  difficult  to  be  re- 
duced to  certain  and  definite  rules,  and  must  always  be 
subject  to  this  difficulty,  while  we  are  not  furnished 
with  modes  of  measuring  or  trying  the  human  mind. 
This  difficulty  is  often  increased,  by  reason  of  the  tes- 
tator being,  as  this  one  was,  apparently  right  in  his 
mind  on  some  subjects,  and  defective  on  others.  In 
the  present  case,  the  testator  always  appeared  uniform 
and  correct  on  the  subject  of  disposing  of  his  estate  at 
his  death,  and  on  that  matter  he  discovered  right  rea- 
son in  many  conversations.  The  last  will  agrees  with 
the  ^former,  except  in  the  instance  mentioned  above, 
and  it  corresponded  with  his  settled  intention,  ex* 
pressed  before  his  mind  had  lost  its  energies.  Under 
such  circumstances,  some  difficulty  has  presented  itself, 
in  the  mind  of  the  court,  with  regard  to  this  will.  It 
cannot,  however,  be  denied,  that  the  testator's  mind 
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was  impaired  before  it  was  made,  and  that  the  injury 
was  that  to  which  age  is  incident,  and  of  course  not 
similar  to  lunacy  of  other  descriptions,  which  frequent- 
ly admit  of  clear  lucid  intervals." 

"  Under  such  circumstances,  it  is  frequently  hard  to 
determine,  when  the  mental  derangement  operates; 
but  as  the  derangement  of  this  testator  was  such  as 
could  not  be  subject  to  any  material  vicissitude,  and  by 
the  proof  he  could  not  be  capable  to  act  as  a  rational 
man  on  many  subjects,  we  cannot  sustain  this  will,  and 
conceive  there  was  no  error  in  the  county  court,  in  re- 
fusing to  admit  it  to  record." 

In  Shropshire  vs.  Reru)^  5  J.  J.  Marshy  91,  {Ken* 
tricky^  Robertson,  C.  J.,  said :  "  Without  recapitu  \ 
lating  the  evidence,  or  reasoning  upon  deductions  from 
it,  the  foregoing  general  considerations,  with  others 
which  need  not  be  detailed,  incline  us  to  the  opinion 
that  the  testator  had  not  a  disposing  mind ;  or  that  if 
he  even  had,  it  was  not  in  a  disposing  state.  He  had 
not  lost  all  memory,  nor  all  reason.  He  was  not  en- 
tirely superannuated,  nor  was  he  absolutely  atuikca  or 
fatuua.  But  all  the  facts  combined  tend  to  show  that 
he  had  not  "«  sawad  memory '^'^  nor  sufficient  mind,  or 
a  mind  in  a  proper  state  for  disposing  of  his  estate 
"  with  reason  "  or  according  to  any  fixed  judgment^  or 
settled  purpose  of  his  own.  This  we  consider  the  true 
test,  established,  not  only  by  philosophy,  but  by  law." 

After  stating  the  circumstances  under  which  the 
will  was  executed,  the  learned  judge  proceeded : 
"  Such  a  will  should  not,  in  our  opinion,  stand.  Whilst 
every  free  person  of  sound  and  legal  discretion  should 
have  a  perfect  right  to  devise  his  property  to  whom- 
soever he  may  prefer,  care  should  be  taken  that  imbe- 
cility and  credulity  shall  not  be  imposed  on.  The  law 
makes  a  just  distribution,  poet  mortem^  of  the  estate  of 
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intestatea  kernes  covert^  minors  tinder  prescribed 
ages,  persons  of  unsound  minds,  are  not,  therefore,  per- 
mitted to  make  wills,  because  it  is  deemed  safer  that 
the  property  of  such  persons  should  be  distributed  by 
the  law,  than  by  any  ostensible  act  of  themselves." 

"  We  cannot  believe  that  Walter  Shropshire  was,  at 
any  time  in  1828,  as  competent  to  make  tf  will  as  an 
ordinary  boy,  only  twelve  years  eld  would  have  been ; 
and  we  do  believe,  that  he  was  so  harassed  by  disease 
and  by  the  conflicting  counsel  and  guardianship  of 
others,  that  he  was  incapable  of  any  matured,  fixed  or 
self-determined  purpose,  satisfactorily  to  himself,  in  ref- 
erence to  a  last  testament.  And  that  consequentlyj 
the  ^^ammua  testandi^^^  the  soul  of  a  will,  has  not  ani- 
mated the^rm  of  a  testament  now  before  us."  \ 

In  BcmMer  vs.  Tryon^  ^  8.&B.  90,  (Penn.)  Dun- 
can, J.,  said :  "It  requires  not  the  understanding  of  a 
Locke  or  a  Newton,  to  make  a  will ;  there  is  no  stan- 
dard by  which  the  understanding  is  to  be  weighed, 
but  one — and  that  is — Has  the  party  such  a  portion  of 
understanding  as  would  enable  him  to  do  any  binding 
act?" 

/^  In  JETarri&on^  Y8.  Bowcm^  3  WaaL  C  O.  580,  Wash- 
'  INGTON,  J.,[in  charging  the  Jury,  on  the  trial  of  an  issue 
of  Devisavit  vd  non^  said :  "  As  to  the  testator's  ca- 
pacity, he  must,  in  the  language  of  the  law,  have  a 
sound  and  disposing  mind  and  memory.  In  other 
words,  he  ought  to  be  capable  of  making  his  will,  with 
an  understanding  of  the  nature  of  the  business  in  which 
he  is  engaged ;  a  recollection  of  the  property  he  means 
to  dispose  of;  of  the  persons  who  are  the  objects  of 
his  bounty,  and  the  manner  in  which  it  is  to  be  dis- 
tributed between  them.  It  is  not  necessary  that  he 
should  view  his  will  with  the  eye  of  a  lawyer,  and 


229 

comprehend  its  provisions  in  their  legal  form.     It  is 
sufficient,  if  he  has  such  a  mind  and  memory  as  will 
enable  him  to  understand  the  elements  of  which  it  is 
composed — ^the  disposition  of  his  property  in  its  sim-     y 
pie  forms.     It  is  the  business  of  the  testator  to  dictate    ' 
the  purposes  of  his  mind;  and  of  the  scrivener,  to  ex-  / 
press  them  in  legal  form."      «        «        «        «        * 
"The  soundness  of  the  testator's  mind  is  to  be 
judged  of  from  his  conversation,  or  from  his  actions, 
at  the  time  the  will  is  made,  or  from  both  taken  to- 
gether.    It  is  not  sufficient  per  ae^  that  he  should  be 
able  to  describe  his  feelings,  or  to  give  suitable  an- 
swers to  ordinary  questions.    This  he  may  do,  and  yet 
the  mind  may  be  too  much  diseased  to  enable  him  to    . 
dispose  of  his  estate  with  understanding  and  discre-/ 
tion." 

In  Tompkins  vs.  Tompkifis^  \  Bailey^  92,  {So.Car.^ 
Johnson,  J.,  says :  "  However  inferior  the  capacity,  or 
weak  the  understanding,  whether  it  arise  from  natural 
or  adventitious  causes,  if  a  man  possess  mind  sufficient 
to  transact  the  common  business  of  life,  there  is  no 
question  but  that  he  may  make  a  will :  and  the  only 
difficulty  which  cases  of  this  kind  present,  is  to  ascer- 
tain the  existence  or  absence  of  this  state  of  the 
mind." 

In  Black  vs.  Ellis,  3  Hill,  68,  (JSo.  Oar.,)  O'Neall, 
J.,  said :  "  To  decide  upon  either,  it  was  necessary  to 
fix  the  degree  of  capacity  which  would  enable  a  party 
to  make  a  will.  This  was  perhaps  as  well  fixed  by 
the  judge  below,  when  he  said  that  it  required  such  a  . 
portion  of  understanding  as  would  enable  him  to  do  a 
binding  act,  as  it  could  have  been  in  any  other  terms. 
He  did  not  test  the  testator's  capacity  to  make  a  will 
by  his  ability  to  make  a  contract,  as  was  supposed  by 
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tlie  counsel.  It  may  be,  that  a  party  whose  contracts 
would  be  supported  could  not  make  a  will;  but  I 
should  hesitate  long  in  stating  any  such  os  a  general 
legal  rule.  Generally  the  rule  applicable  to  both  is 
the  same ;  the  party  must  hare  mind  enough  to  un- 
derstand the  act  he  is  about  to  do.  The  rule  stated 
in  Tompkins  vs.  ThmpTdns^  1  Bailey^  92,  that  *  if  a 
man  possess  mind  sufficient  to  transact  the  common 
business  of  life,  ^  he  may  make  a  will,  is  in  substance  the 
same  rule  laid  down  by  the  judge  below." 

Chancellor  d'Aguesseaxt,  cited  in  Evoma  Pothier, 
vol.  2,  p.  539,  et  seq.^  argues  with  much  force,  that 
more  mind  is  required  to  make  a  will  than  to  make  a 
contract 

In  Olark  vs.  Fiaher^  1  Paige^  171,  Walworth,  C, 
said:  '^The  general  principles  of  law  in  relation  to  the 
capacity  of  a  person  to  make  a  will,  are  well  understood. 
He  must  be  of  sound  and  disposing  mind  and  memory, 
so  as  to  be  capable  of  making  a  testamentary  disposi- 
tion of  his  property  with  sense  and  judgment,  in  ref- 
erence to  the  situation  and  amount  of  such  property 
and  to  the  relative  claims  of  the  different  persons  who 
are  or  might  be  the  objects  of  his  bounty."  See  sub- 
sequent history  of  this  contest,  3  Scmdfor^e  Chy.  J2^. 
420;  2  Oomstoch,  499. 

In  Den  vs.  Vmi  Cleve^  2  Sovihard^s  Rep.  589, 
(New  Jeraey^  in  which  the  standard  of  testamentary 
capacity  was  much  discussed,  Kirkpatrick,  €•  J., 
said :  "  Now,  the  objects  of  a  man  making  his  last  will 
are,  his  property,  its  nature,  its  various  parts,  and 
their  relative  value ;  if  he  is  a  father,  his  family,  their 
conditions,  necessities,  and  merits ;  his  own  duties  and 
obligations  too,  as  a  father,  and  their  claims  and  ex- 
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pectations,  as  children ;  for  all  these  are  founded  in 
nature,  and  in  every  code  of  law,  bpth  human  and 
divine.  The  mind  which  is  incapable  of  viewing,  and 
in  some  degree,  of  comprehending  and  combining 
these,  and  of  forming  some  rational  judgment  con- 
cerning them,  is  incompetent  to  dispose  of  property  by 
last  will.  I  have  said  in  another  case  (J)en  vs.  John- 
son^ 2  South.  4^4),  and  I  now  repeat  it,  that  all  those 
sayings  to  be  found  in  the  old  books  about  (minting 
teUj  idling  the  day  of  the  wedc^  naming  a  friend^  etc., 
(not  to  mention  another  instance  of  still  more  doubt- 
ful import,)  as  being  sufficient  evidence  of  testament- 
ary capacity,  are  wholly  out  of  the  question  at  this 
day ;  they  cannot  have  the  smallest  effect ;  they  ought 
not  to  have  the  smallest  effect  upon  rational  minds.  Who 
ever  saw  a  man,  how  insane  soever,  who  ever  saw  even 
a  bedlamite,  who  had  once  possessed  the  power  of 
reason,  and  still  possessed  the  power  of  speech,  who 
could  not  do  all  this,  and  ten  times  more  ?  And  yet 
even  these  old  books,  extravagant  as  they  are  in  this 
respect,  tell  us  that  mere  monosyllabic  answers,  such 
as  yes  and  no^  to  questions  proposed  by  those  about  a 
dying  bed,  shaU  not  be  reqeived  as  evidence  of  eawnd 
mindr 

In  Stefwa/rt  vs.  Idspenard^  26  Wend.  256,  Wal- 
worth, C,  said :  "  The  case,  upon  the  merits,  presents 
a  simple  question  of  fact  as  to  the  testamentary  capacity 
of  Alice  Lispenard,  at  the  time  of  the  execution  of  the 
instrument  propounded  as  her  will ;  in  other  words, 
whether  she  was  of  such  sound  mind  and  memory,  as 
to  be  perfectly  capable  of  making  a  testamentary  dis- 
position of  her  property  with  sense  and  judgment,^n 
reference  to  the  situation  and  amount  of  such  property, 
and  to  the  relative  claims  of  different  persons  or  con- 
nections  by  blood  or  marriage,  as  proper  objects  of 
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her  testamentary  bounty.     (Den  vs.  Johnson^  2  South. 

-Bep.  454 ;  Marquie  of  Winchester's  Case^  6  Cohens  B. 
23,  a.]     It  is  not  necessary  that  a  person  should  be 

absolutely  deprived  of  all  memory  and  reason,  to  ren- 
der him  incompetent  to  make  a  will.  The  laws  of  all 
countries  presume  that  children  under  a  certain  age 
have  not  sufficient  mental  strength  to  be  capable  of 
making  a  will  with  sense  and  judgment ;  and  if  the 
law  itself  had  not  prescribed  a  limit  within  which  this 
mental  incapacity  was  presumed  to  exist,  no  one  could 
for  a  moment  suppose  that  a  child  of  the  age  of  six  or 
eight  years  only  was  competent  to  make  a  testamen- 
tary disposition  of  his  property  with  sense  and  judg- 
ment. It  necessarily  follows  that  a  person  who  has 
arrived  at  the  age  when  the  law  deems  him  competent, 
but  who  has  in  fact  no  greater  degree  of  mental  ca- 
pacity than  children  of  the  age  of  six  or  eight  years  or- 
dinarily possess,  is  equally  incompetent  to  make  a  valid 
will.  And  upon  a  very  careful  examination  of  all  the 
testimony  iu  this  case,  I  am  perfectly  satisfied  that 
children  in  general  at  the  age  of  eight  years,  who 
have  had  the  same  care  bestowed  upon  them  that  Alice 
Lispenard  had  during  the  life  of  her  parents,  and  par- 
ticularly during  the  first  twelve  or  fifteen  years  of  her 
life,  would  be  as  competent  to  understand  the  nature 
and  value  of  property,  and  to  dispose  of  it  by  deed 
or  will,  as  she  was  at  the  time  she  made  her  mark  to 
the  instrument  propounded  as  her  will  in  this  case." 
r  In  Qoldie  vs.  Murray^  6  Jur.  608,  the  will  pro- 
pounded had  been  written  from  instructions  purport- 
ing to  be  given  by  the  testator  to  a  law  clerk,  the 
party  benefited  by  the  will  being  the  only  other  per- 
soif  present,  and  from  whose  interrogatories  to  the 
testator  the  instructions  were  collected.  The  testator 
had  suflFered  from  paralysis,  and  was  in  extremis.  The 
alleged  will  contained  a  totally  different  disposition  of 
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his  property  from  a  former  one.  It  was  sworn  that  the 
testator  said  "  yes"  and  "  no,"  "  very  well,"  or  "  a  short 
answer  of  that  sort,"  to  the  questions  addressed  to  him 
relating  to  his  will.  Sir  H.  Jenner  Fust,  after  ad- 
verting to  this  fact,  observed  that,  if  proved,  it  did 
not  establish  a  testamentary  capacity. 

In  Converse  vs.  Converse^  21  Verm,  168,  the  Court 
below  instructed  the  jury,  "  that  the  validity  of  the 
will  in  question  must  depend  upon  the  fact,  whether 
the  testator  had  sufficient  mental  capacity  to  execute 
it  at  the  time  it  was  executed ;  and  that,  to  give  it 
effect,  he  must  then  have  been  of  sound  disposing 
mind ;  but  that  this  did  not  in  any  way  imply  that  the 
powers  of  the  mind  must  not  have  been  weakened  or 
impaired  by  disease  or  old  age ;  and  in  regard  to  the 
degi'ee  of  capacity,  which  the  jury  must  be  satisfied 
the  testator  possessed  at  the  time  of  making  the  will, 
the  Court  told  the  jury,  that  it  would  not  be  sufficient 
that  he  might  be  able  to  comprehend  and  understand 
a  question  which  might  be  propounded  to  him,  and 
answer  it  in  a  rational  manner ;  nor  was  it  necessary 
that  he  should  have  such  a  capacity  of  mind  as  would 
justify  his  engaging  in  complex  and  intricate  business ; 
but  that  the  jury  must  be  satisfied,  in  order  to  justify 
them  in  establidiing  the  will,  that  the  testator,  when 
he  made  it,  was  capableof  knowing  and  understanding 
the  nature  of  the  business  he  was  then  engaged  in,  and 
the  elements  of  which  the  will  was  composed,  and  the 
disposition  of  his  property,  as  therein  provided  for, 
both  as  to  the  property  he  meant  to  dispose  of  by  his 
will,  and  the  persons  to  whom  he  meant  to  convey  it, 
and  the  manner  in  which  it  was  to  be  distributed 
between  them ;  and  that  if  they  found  all  this,  it  should 
be  found  that  he  had  sufficient  capacity  to  make  the 
will  in  question,  but  otherwise  not." 

Hdd.  that  the  instruction  was  not  erroneous. 
5 
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Redpield,  €•  J.,  said:  "  I  have  myself  usually  told 
a  jury,  in  these  cases,  that  less  mind  is  ordinarily  re- 
quisite to  make  a  will  than  a  contract  of  sale,  under- 
standingly,  for  the  reason,  that  in  contracts  of  sale 
there  are  usually  two  parties,  and  some  degree  of  an- 
tagonism between  their  interests  and  efforts :  so  that 
here  mind  is  opposed  to  mind,  and  consequently  it  is 
somewhat  more  difficult  to  see  clearly  the  just  bearing 
of  all  the  relations  presented,  than  under  the  common 
circumstances  of  making  a  will,  when  one  is  left  free 
to  act  upon  his  own  perceptions  merely.  But  this  is 
not  always  the  case  in  making  a  will  One  may  be 
beset  by  an  army  of  harpies,  in  the  shape  of  hungry 
expectants  for  property,  altogether  more  perplexing 
than  the  ordinary  circumstances  attending  a  disposition 
of  property  by  sale." 

'^  But  it  may  be  safe,  no  doubt,  to  affirm  that,  in 
making  any  contract  [will!]  understandingly,  one  must 
have  something  more  than  mere  passive  memory  re- 
maining.    He  must  undoubtedly  retain  sufficient  (xc- 
tive  memory  to  collect  in  his  mind,  without  prompting, 
particulars  or  elements  of  the  business  to  be  transacted, 
and  to  hold  them  in  his  mind  a  sufficient  length  of 
time  to  perceive,  at  least,  their  more  obvious  relations 
to  each  other^  and  be  able  to  form  some  rational  judg- 
ment in  relation  to  them.   The  elements  of  such  a  judg- 
ment should  be,  the  number  of  his  children,  their 
deserts,  with  reference  to  conduct  and  capacity,  as  well 
as  need,  and  what  he  had  before  done  for  them,  rela- 
tively to  each  other,  and  the  amount  and  condition  of 
his  property,  with  some  other  things,  perha] 
capability  of  men  in  health  to  form  correct  judgment^ 
in  such  matters  is  no  doubt  very  unequal,  and,  'W'her 
there  is  no  inherent  incongruity  in  the  will  itself^  anc 
no  just  ground  to  suspect  improper  influence,  jurie, 
are,  and  perhaps  should  be,  very  liberal  in  sustainiD  J 
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testamentary  dispositions.  But  there  must  undoubtedly 
be  some  limit  When  one  is  confessedly  in  a  condi- 
tion to  be  constantly  liable  to  commit  the  most  ludi- 
crous mistakes,  in  regard  to  the  most  simple  and  famil- 
iar subjects,  he  ought  not  to,  and  cannot  make  a  wilL" 

Opposed  to  this  long  line  of  authorities,  is  the 
OPINION  OF  Senator  Verplanck,  in  Stewa/rt  vs.  Idape- 
na/rd^  26  Wend.  255, 

It  is  remarkable  that  the  learned  Senator  cites  not 
a  single  authority  relating  to  testamenta/ry  capacity^ 
which  supports  the  standard  adopted  by  him.  A 
large  portion  of  the  dicta  cited  and  relied  upon  by 
him,  relate  to  an  entirely  different  matter,  viz.,  the 
Prerogative  of  the  Crown  to  take  into  its  custody  the 
persons  and  estates  of  idiots  and  lunatics.  This  pre- 
rogative, being  in  its  nature  odious,  and  liable  to 
abuse,  was  always  viewed  with  jealousy,  and  strictly 
construed.  Decisions  or  opinions  in  such  cases  are  not 
authoritative  on  the  subject  of  testamentable  capacity. 
Indeed  this  distinction  is  expressly  taken  by  Swrn- 
Jmme^  Pwt  2,  Section  4 

One  of  the  head  notes  to  Stewa/rt  vs.  Idapena/rd 
contains  the  following  sentence :  "  Courts,  in  passing 
upon  the  validity  of  a  will,  do  not  measure  the  extent 
of  the  understanding  of  the  testator;  if  Tie  le  not 
whoUy  deprived  of  reason^  whether  he  be  wise  or  un- 
wise, he  is  the  lawful  disposer  of  his  property,  and  his 
will  stands  as  a  reason  for  his  actions."  This  is  taken 
substantially  from  Shdford  on  lAimacy.  It  is  there 
said  (2d  Ml.  p.  39):  "A  person's  being  of  weak  un- 
derstanding, is  not  of  itself  any  objection  in  law  to  his 
disposing  of  his  estates.  Courts  will  not  measure  the 
extent  of  people's  understandings  or  capacities ;  if  a 
man,  therefore,  be  legally  conypos  merUie^  be  he  wise 
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or  unwise,  he  is  the  disposer  of  his  own  property,  and 
his  will  stands  as  a  reason  for  his  actions ;  and  there  is 
no  such  thing  as  an  equitable  incapacity  where  there 
is  a  legal  capacity." 

The  only  authorities  cited  by  Shelford  in  support 
of  this  paragraph,  are  Osmond  vs.  Fitzroy^  3  P.  Wms. 
128,  and  WW4^  vs,  Jemegcm^  2  Ath.  251.  In  fact, 
however,  the  paragraph  is  copied  verbatim  from  a  note 
by  MrTPdwELL  to  Sfwwbwnie  on  WiUa,  vol.  t  page  127- 
That  note  is  as  follows :  "  A  person's  being  of  a  weak 
understanding  is  not  of  itself  any  objection  in  law  to 
his  disposing  of  his  estates.  Courts  will  not  measure 
the  size  of  people's  understandings  or  capacities ;  if  a 
man,  therefore,  be  legally  compos  menUa^  be  he  wise 
or  unwise,  he  is  the  disposer  of  his  own  property,  and 
his  will  stands  as  a  reason  for  his  actions.  Neither 
courts  of  law  or  equity  examine  into  the  wisdom  or 
prudence'of  men  in  disposing  of  their  estates ;  there  is 
no  such  thing  as  an  equitable  incapacity  when  there  is 
a  legal  capacity." 

Powell's  authority  for  his  note  is  Oemond  vs. 
FUzroy^  3  P.  Wms,  129.  That  case  arose  upon  a 
bond.  The  Duke  and  Duchess  of  Cleveland  intrusted 
the  Lord  Southampton,  their  eldest  son  (then  an  in- 
fant), to  the  care  of  the  plaintiff,  to  attend  him  in  his 
travels.  Lord  Southampton,  when  twenty-seven  years 
of  age,  was  prevailed  on  by  the  plaintiff  (being  still  in 
the  service)  to  give  him  a  bond  for  £1,000,  which  was 
prepared  by  the  plaintiff,  and  kept  secret  from  the 
parents.  The  book  says:  "There  were  also  some 
proofs  of  the  weak  capacity  of  the  young  Lord,  and 
that  at  that  time  he  was  unable  to  raise  money  to  pay  off 
the  bond."  It  was  Tidd  that  equity  would  set  aside 
the  bond  as  obtained  by  fraud  and  breach  of  trust. 
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But  Sir  Joseph  Jekyll,  in  delivering  his  judgment, 
said :  "  When  a  weak  man  gives  a  bond,  if  there  be  no 
fraud  or  breach  of  trust  in  the  obtaining  it,  equity  will 
not  set  aside  the  bond  only  [i.  e.  merely]  for  the 
weakness  of  the  obligor,  if  he  be  com/poa  mentis: 
neither  will  this  Court  measure  the  size  of  people's 
understandings  or  capacities,  there  being  no  such  thing 
as  an  equitable  incapacity,  where  there  is  a  legal  capa- 
city.'' This,  therefore,  merely  amounts  to  saying  that 
the  standard  of  capacity  is  the  same  in  equity  as  at 
law,  which  no  one  disputes.  The  learned  Sir  Joseph 
Jekyll  does  not  attempt  to  define  what  the  standard 
of  capacity  is  either  at  law  or  in  equity ;  much  less  does 
he  say  that  there  must  be  a  toted  deprwation  of  reason 
to  constitute  incapacity.  There  would  seem  to  have 
been  no  pretence  in  this  case  that  Lord  Southampton 
was  so  imbecile  as  to  be  absolutely  incapable  of  con- 
tracting. 

It  is  observable  that  the  words,  "If  he  be  not 
wholly  deprived  of  reason,"  in  the  head  note  to  >SW- 
a/rt  vs.  Idspena/rd^  above  cited,  are  not  found  either  in 
Powell's  note,  or  in  the  case  upon  which  he  relies,  or 
in  Shelford.  In  all  those  books  the  words  are,  "if  he 
be  legally  compos  menbisy  So  in  B(iffh  cmd  Mem- 
tague^s  case^  3  Oh.  Cos.  107,  Holt,  C.  J.,  said:  "Be  a 
man  wise  or  unwise,  if  he  be  legally  compos  Tnentis^ 
he  is  the  disposer  of  his  own  property." 

From  what  a  slight  beginning  errors  rise. 

The  case  of  Olarhe  vs.  Sawyer^  2  dmist  498,  left 
this  question  untouched.  The  reporter  expressly 
states  that  a  majority  of  the  Court  did  not  pass  "  upon 
the  question  as  to  the  degree  of  mental  capacity  neces- 
sary to  make  a  will."  Clerkb,  J.,  in  Thomps(m  vs. 
Thompson^  21  BcmtK  116,  shows  clearly  that  the  opin- 
ion of  Senator  Verplanck  is  not  a  binding  authority. 
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If  Mr.  Verplanck's  opinion  could  be  thought  to 
contain  an  authoritative  enunciation  of  the  law,  it  is 
so  grossly  and  mischievously  erroneous  that  it  ought 
to  be  departed  from.     It  may  thus  be  stated :  If  mind 

EXIST  AT  ALL,  AND  IT  BE  NOT  DISORDERED  IN  ITS  SCARCE- 
LY PERCEPTIBLE  MANIFESTATIONS,  THE  INDIVIDUAL  THUS 
GIFTED  HAS  TESTABLE  CAPACITY. 

This  is  not  yet  m  axiom,  nor  a  landmark  of  prop- 
erty. 

In  Blanchard  vs.  Nestle^  3  Denio^  A.  D.  1844,  an 
exceedingly  strong  case  in  favor  of  the  contested  will 
(/>.  43),  without  the  remotest  necessity,  the  then  re- 
cently promulgated  opinion  of  Senator  Verplanck  was 
given  to  the  jury,  and  the  Court  in  bank,  per  Jewett, 
J.,  concurred.  At  the  same  term  the  Court,  in  Otiater- 
Jiout  vs.  Shoemaker^  laid  down  the  same  doctrine  to  a 
deed.  (3  DentOj  37  note.) 

These  judgments  are  rather  instances  of  obedience 
to  what  may  have  been  mistakenly  considered  para- 
mount authority,  of  a  recent  date,  than  acts  of  concur- 
rence by  judicial  persons.  Probably  enough  the 
judges  thought,  as  Judge  Strong  did  in  Newhouse  vs. 
Godwin^  17 -Bar6.,  258:  "The  rule  has  been  thor- 
oughly established,  and  we  must  submit  to  it,  what- 
ever may  be  our  opinion  of  its  necessity,  propriety,  or 
expediency."  The  last-named  judge,  at  p.  257,  says : 
"  That  a  person  who,  from  natural  or  acquired  defect, 
possesses  an  intellect  hut  the  next  degree  above  positive 
idiocy  or  lunacy — so  low,  indeed,  that  he  can  neither 
converse  nor  act  with  discretion,  should  be  deemed  of 
*  sound  mind  and  memory,'  is  at  least  eingular^  if  not 

CONTRADICTORY." 

Gravely  as  this  is  said,  it  might  pass  for  intended 
satire,  but  that  the  learned  judge  seems  to  have  been 
unable  even  to  express  the  so-called  rule  of  Senator 
Verplanck.    Judge  Strong  speaks  of  the  "wex<  degree 
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above  idiocy;"  Senator  Verplanok — ^if,  indeed,  his 
opinion  contains  any  distinct  proposition — utterly  and 
absolutely  denies  the  existence  of  any  degrees  in  his 
standard  of  mental  power.  He  says  there  is  no  legal 
measure ;  if  any  mind  at  all  exists,  no  matter  how  weak, 
the  individual  may  make  a  testament ! ! ! 

One  would  hardly  expect  to  find  such  a  proposition 
elsewhere  than  in  the  reports  of  a  moot-court  establish- 
ed in  a  lunatic  asylum.  "  A  fellow  feeling  makes  us 
wondrous  kind." 

Some  additional  light,  beyond  the  report  of  Mr, 
Wendell,  touching  this  celebrated  case,  may  be  found 
in  the  New  York  Courier  and  Enquirer^  of  April  7, 
1842.  An  opinion  by  the  Hon.  Henry  A.Livingston,  one 
of  the  Senators  who  voted  with  the  majority,  is  report- 
ed in  that  paper  as  follows : 


"  COL.  HENRY  A.  LIVINGSTON'S  OPINION.    • 
"in  the  court  for  the  correction  of  errors. 

"/n  the  case  oftTie  Will  of  Alice  Lispenard. 

"  The  frequent  application  to  break  the  validity  of 
Wills  and  endeavors  to  set  aside  the  intention  and 
wish  of  testators,  has  almost  become  a  matter  of  busi- 
ness, and  promises  to  continue  such,  while  the  process, 
appears  so  easy  to  accomplish,  the  desired  end,  and 
any,  or  all  the  remote  relatives,  of  a  deceased  testator. 
Leaving  an  estate,  if  a  glimmering  of  hope  to  obtain  a 
portion  of  the  property,  takes  possession  of  the  ava- 
ricious heart,  every  testament  must  be  brought  to  the 
scaffold,  and  the  fatal  axe  must  be  applied,  to  strike  it 
out  of  existence,  but  it  has  now,  almost  become  time, 
to  look  around,  and  begin  to  think,  that  one  of  these 
days,  some  distant  descendant  of  some  old  family,  will 
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rush  to  this  tribunal,  and  with  powerful,  overwhelming 
counsel  at  his  command,  break  down  our  own  Wills, 
and  swear  we  were  insane,  or,  non  compos  mentis,  not 
knowing  what  we  were  about,  because  we  did  not 
leave  them  the  property  they  covet,  and  thus  scatter 
the  earnings  of  a  long  life  of  industry  to  the  four 
winds  of  heaven.  Well  may  we  say,  *We  toil  for 
heirs,  we  know  not  who,  and  strait  are  seen  no  more.' 
One  of  the  prominent  advantages  that  this  Court  is 
supposed  to  possess,  is  the  final  termination  of  litiga- 
tion, but  I  hear  counsel  expressing  the  determination, 
not  to  stop  here,  but  jurors  are  to  be  empannelled,  and 
facts  investigated,  all  of  which,  I  should  have  thought, 
might  better  have  been  done,  before  we  ever  had  any 
thing  to  do  with  it. 

"This  case  presents  many  very  interesting  facts, 
and  shows  upon  how  slight  a  point,  and  slender  a 
thread,  hangs  the  difference  between  capacity  and  ina- 
bility to  make  a  will ;  the  testimony  is  lengthy  and 
voluminous,  all  classes  of  individuals  have  been  exam- 
ined, from  the  humble  colored  washerwoman,  to  the 
scientific  doctor,  and  the  learned  divine,  each  in  their 
turn  have  told  what  they  knew  of  the  capacity  and 
understanding  of  Alice  Lispenard,  and  from  the  first 
dawn  of  her  childhood,  to  the  last  moment  she  drew 
the  breath  of  life,  and  the  cold  clod  covered  her  re- 
mains ;  every  moment  has  come  under  the  stern  scru- 
tiny of  the  retentive  memories  of  these  various  wit- 
nesses. 

"  I  shall  not  pretend  to  follow  through  the  long 
volumes  of  this  case,  but  a  few  of  the  questions  and 
answers  propounded  in  this  book  of  the  proceedings 
may  not  be  improper  to  advert  to. 

'^In  page  123,  the  question  is  asked  Mrs.  Sarah  A. 
Stewart,  *  What  did  she  say  of  the  other  persons  you 
have  named  ? '    She  answered,  *  Alice  would  often  say 
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she  did  not  think  they  cared  any  thing  for  her,  wheth- 
er she  were  dead  or  alive,  and  that  they  should  not 
have  a  cent  of  her  money  ;  my  brother  shall  have  it  all, 
that  he  had  been  a  good  friend  to  her.' 

"  In  page  Y5,  the  question  is  asked  the  Rev.  Dun- 
can Dunbar,  *  Do  you  recollect  seeing  Alice  upon  your 
return  from  Europe  ? — ^if  so  relate  the  circumstances.' 
Answer.  *  I  returned  from  Europe  about  the  9th  or 
10th  of  November  last.  A  few  days  afterwards  I 
called  at  Mr.  Stewart's  to  inquire  for  the  family.  I 
was  shown  into  the  parlor  where  Miss  Alice  was  sitting 
alone.  As  soon  as  I  spoke  she  recognized  my  voice. 
She  rose  up,  and  cordially  embraced  me,  with  a  shake 
of  my  hand  and  congratulated  me  on  my  return.  She 
asked  particularly  if  my  health  was  benefited  by  the 
voyage,  I  having  went  to  Europe  on  account  of  my 
health.  She  also  asked  how  Mrs.  Dunbar  stood  the 
sea,  and  if  she  was  well  since  her  return.  She  express- 
ed regi'et  that  the  ladies  of  the  family  had  gone  out  to 
ride,  that  they  would  be  much  disappointed  at  not  see- 
ing me/ 

^^  Again  the  question  is  asked  the  same  reverend 
gentleman,  *  Did  her  whole  manner  exhibit  strong  feel- 
ings of  friendship  ? '  Answer.  *  Yes,  so  much  so  that  I 
informed  my  family,  on  my  return  home,  that  day, 
that  none  of  our  friends  had  expressed  greater  cordial- 
ity and  affection,  and  kind  satisfaction  on  the  return 
of  myself  and  Mrs.  Dunbar  to  the  city.' 

"  In  page  1 34,  Mrs.  Charles  Stewart  is  asked,  "  Prom 
your  knowledge  and  acquaintance  of  your  aunt,  have 
you  any  doubt  of  her  capacity  to  make  a  will,  and 
have  you  ever  heard  her  converse  upon  that  subject  ? 
She  answers — ^  I  think  she  was  perfectly  competent ; 
the  conversation  to  which  Mr.  Webb  alluded  to  in  his 
examination,  passed  in  my  presence,  I  mean  the  Rose- 
yelt  property,  after  he  left  she  spoke  of  it  to  me,  his 

6 


242 

having  asked  her  to  give  her  share  to  him — said  she, 
he  shall  not  have  it,  that  her  brother,  meaning  Mr. 
Stewart,  should  have  whatever  she  had.' 

"In  page  235,  Mrs.  Murden  is  asked — 'Did  you 
make  any  remarks  respecting  the  visits  of  the  two 
Miss  Lispenard.'  To  which  Mrs.  Murden  answers. 
*  She  did  not ;  but  I  made  a  remark  to  her,  and  told 
her  that  her  nieces  had  called  to  see  her ;  she  said 
they  do  not  care  any  thing  about  mo,  they  only  hope 
when  I  die  to  get  some  of  my  property ;  but  that 
none  of  them  should  have  any  thing  but  her  brother 
and  sister  Stewart.  I  have  often  heard  her  make  the 
same  remark,  and  say  they  had  been  so  kind  to  her.' 

"  In  page  146,  Mrs.  Van  Dalson  is  questioned — '  Did 
she  appear  to  take  any  interest  in  your  own  family;' 
her  answer  is — ^after  stating  several  circumstances,  '  I 
called  at  the  house  one  day,  Alice  said — ^you  have  got 
another  daughter,  Mrs.  Van  Dalson — I  said  yes,  Miss 
Alice,,  I  intend  to  name  her  after  you.'  She  said  '  you 
need  not  name  your  brat  after  me,  expecting  to  get 
something,  for  I  shall  not  give  her  any  thing.' 

"  Thus  in  my  opinion,  by  this  answer,  plainly  inti 
mating  that  she  was  conscious  of  possessing  property, 
and  intended  to  give  it  to  whom  she  pleased. 

"  In  page  19,  the  Rev.  Charles  S.  Stewart,  the  ques- 
tion is  asked  him — '  From  your  knowledge  and  obser- 
vation of  Alice  have  you  any  doubt  of  her  capacity  to 
make  a  will  and  disposing  of  such  property  as  she 
possessed  ? '  To  which  he  answers — '  No !  I  have  none, 
I  believe  she  possessed  the  ordinary  characteristics  of 
mind,  and  was  habituated  in  their  right  exercise.  The 
belief  has  been  induced  by  the  constant  opportunities 
I  had  of  knowing  that  she  was  correct  in  her  observa- 
tions of  all  the  ordinary  circumstances  and  events 
passing  round  her,  and  the  inferences  she  drew  from 
them  appeared  to  be  correct ;  she  had  a  good  memory, 
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and  in  other  respects  she  showed  she  had  the  common 
traits  of  mind ;  and  I  believe  that  her  will  was  made 
under  the  influence  of  the  same  principles  and  affec- 
tions that  give  rise  to  the  wills  of  other  persons,  that 
it  was  founded  in  gratitude  and  affection  to  the  per- 
sons named  in  it,  that  she  has  more  than  once  to  my- 
self expressed  the  warmest  affections  for  Mr.  Stewart 
and  his  daughter,  Mrs.  Stewart,  formerly  Mrs.  Skill- 
man,  independent  of  the  fact,  that  such  affection  was 
evident  from  her  ordinary  deportment,  and  under  the 
circumstances  of  her  life  in  connection  with  these  two 
persons.  I  fally  believe  that  her  will  would  have  been 
the  same  had  she  been  possessed  of  the  finest  mind 
and  the  highest  cultivation.'  The  question  is  again 
asked — '  Did  you  observe  any  alteration  in  her  capac- 
ity or  information  during  the  last  seven  or  eight  years 
of  her  life.'  The  answer  is—'  I  have  previously  stated 
that  there  was  a  change  in  my  opinion  concerning  the 
character  of  her  mind,  which  arose  from  my  inter- 
course with  her,  and  my  increased  opportunities  of 
judging.  I  believe  there  was  of  late  years  a  devel- 
opement  of  mind,  and  an  increased  exercise  of  intel- 
lect, from  the  treatment  and  management  she  received 
in  the  family  of  Mr.  Stewart,  and  the  correction  of 
some  habits  to  which  I  know  she  had  been  addicted 
from  my  own  observations,  and  which  I  believe  mili- 
tated against  the  right  exercise  of  mind.' 

"  From  all  I  am  able  to  gather  from  this  case,  and 
I  have  attentively  listened  to  the  argument  of  council, 
I  am  led  to  the  conclusion,  and  belief,  that  Alice  Lis- 
penard  was  a  person  of  very  moderate  intellect,  but 
not  an  idiot ;  and  that  she  had  the  power  to  know, 
and  appreciate  her  friend,  thus  we  see,  that  when,  as 
it  were  abandoned,  by  her  nearest  blood  relations,  and 
humbly  boarding  under  the  roof  of  poverty,  with 
strangers,  she  was  indeed  a  poor  forlorn  being,  and 
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the  demon  of  intemperance  had  a  powerful  dominion 
over  her,  and  the  little  faint  rushlight  of  understanding 
was  almost  obliterated,  and  the  descendant  of  the  high- 
minded  Lispenard,  became  a  common  carrier  of  wood 
and  a  drawer  of  water,  to  those  very  persons,  who 
had  been  the  servants,  at  the  old  lordly  mansion  on 
the  hill.  But  when  she  was  removed  by  the  kindness 
and  friendship  of  her  brother-in-law  Mr.  Stewart,  and 
raised  to  the  dignity  of  an  inmate  in  his  family,  and 
seated  at  his  table,  enjoying  the  benevolent  smile,  of  a 
good  Samaritan,  you  hear  no  more  of  her  choking  at 
table,  with  coarse  beef,  but  by  degrees  she  becomes 
enabled  to  attend  to  the  little  avocations  of  the  family, 
and  feels,  that  there  was  some  blood  still  circulating  in 
her  veins,  that  tells  her  she  was  not  that  abject  outcast, 
they  would  feign  make  people  believe.  By  degrees  she 
becomes  more  temperate,  until  finally,  she  is  entirely  so, 
then  the  clouded  faculties,  few  and  small  however,  I 
admit,  but  still  she  belonged  to  the  human  family ; 
and  I  never  can  consent  to  place  an  extinguisher,  on 
the  faint  glimmering  light  of  her  understanding,  and 
put  it  out  forever,  but  will  allow  that  little  spark  to 
shed  a  humble  lustre,  upon  the  last  act  of  her  life ; 
which  was  to  make  a  just  will,  and  give  what  she 
had,  to  th^se  she  loved,  and  those  who  cherished  her. 
"  I  am  therefore  of  opinion  that  the  proceedings  in 
this  case  be  reversed." 

What  was  said  in  3  Denio^  37,  with  the  "faint 
praise"  of  Judge  Strong  in  17  Barb.  357,  is  be- 
lieved to  constitute  all  that  can  be  found  in  the  New 
York  reports  favoring  Mr.  Verplanck's  doctrine. 

In  Jackson  vs.  King^  4  Oow.^  there  is  indeed  some 
pretty  loose  language.  But  whatever  it  may  mean,  it 
is  not  authoritative  on  this  question.    The  Court,  speak- 
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ing  of  the  individual  whose  competency  was  ques- 
tioned, says,  at  page  219,  "It  seems  to  be  conceded 
that,  during  all  this  time,  he  was  a  miller,  and  did  his 
work  well;  for  there  is  no  complaint.  No  witness 
states  that  he  was  deficient  in  conducting  this  business. 
This  alone  proves  that  he  had  memory  and  judgment. 
Taking  toll  correctly,  grinding  the  different  kinds  of 
grain,  so  as  to  satisfy  customers,  and  bestowing  the 
care  necessary  to  prevent  confusion,  is,  of  itself,  satis- 
factory proof  that  he  had  competent  understanding 
in  this  respect.  Besides,  he  bought,  sold,  and  took 
notes.  He,  at  different  times  after  the  [contested]  deed 
was  given,  mentioned  his  inducement  for  making  the 
conveyance.  The  cause  for  so  doing  is  always  stated 
in  the  same  way." 

The  same  observations  apply  to  OdeH  vs.  Buck^ 
21  Wend.  143,  where  congenital  idiocy  or  incapacity 
was  the  imputation,  and  Jackson  vs.  Kmg  is  referred 
to.  The  Court  says :  "He  made  contracts  of  several 
descriptions  with  such  care  and  caution  as  evinced 
considerable  mental  energy.  He  had  been  at  school 
and  learned  to  read  and  write ;  he  performed  military 
duty ;  was  a  member  of  a  religious  society ;  "  "  he  ap- 
pealed to  the  law  for  the  vindication  of  his  rights." 

The  only  case  out  of  New  York  in  which  Stewart 
vs.  Idsperux/rd  appears  to  have  been  cited  with  appro- 
bation or  followed,  is  Potta  vs.  Houae  in  6  Georgia 
HeportSy  324. 

But  the  Georgia  Court  soon  receded  froni  that  po- 
sition.    See  Terry  vs.  Buffmgton^  11  Geo.  387,  344. 

The  standard  of  testable  capacity  may  be  illustrated 
by  the  case  of  infants.  In  the  civil  and  canon  law,  as 
administered  by  the  English  Ecclesiastical  Courts,  boys 
under  fourteen  years  of  age  and  girls  under  twelve. 
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are  held  to  be  absolutely  incapable  of  making  a 
will.  [And  this  rule  seems  to  have  been  established 
upon  the  single  ground  that  the  average  of  children 
under  these  ages  have  not  sufficient  judgment  and  dis- 
cretion to  make  a  will.]  If,  therefore,  the  Court  can  be 
satisfied  that  the  decedent  possesses  less  capacity  than 
an  ordinarily  gifted  boy  of  fourteen,  this  would  seem 
to  be  conclusive  against  his  capacity  to  make  a  wilL 

The  true  standard  may  also  be  illustrated  by  cases 
of  lunacy.  It  is  now  conclusively  settled  in  England 
that  the  least  particle  of  lunacy  (i.  e.  delusion)  upon 
any  svlyect^  if  firmly  seated,  renders  the  subject  abso- 
lutely intestable. 

This  was  settled  by  the  unanimous  judgment  of  the 
Judicial  Committee  of  the  Privy  Council  in  WaHng 
vs.  Wa/ri/rig^  6  Moo.  P.  O.  341.  And  see  the  late  case 
of  Dyce  Sombre  vs.  Trowp^  1  Deane^  113, 114.  In 
the  latter  case  the  deceased  having  been  found  insane 
some  years  before  the  making  of  the  will,  the  Lord 
Chancellor  deprived  him  of  the  control  of  his  property, 
except  £4,000  a  year  (being  a  portion  of  his  income). 
Afterwards,  the  Lord  Chancellor,  finding  that  this 
amount  was  well  managed,  gave  him  the  control  of  the 
whole  of  his  income  (which  was  very  large),  but  re- 
fused to  give  him  control  of  the  principal. 

One  of  the  attesting  witnesses  to  the  will  said: 
"  What  influenced  me,  I  must  confess — and  as  I  be- 
lieve the  others  also — ^was,  that  the  act  of  the  Lord 
Chancellor,  in  conceding  to  him  the  control  of  all  that 
was  available  as  income,  was  a  virtual  admission  of  his 
capability  to  make  a  will."  Upon  this  Sir  John  Dod- 
SON  said:  "But  that  would  be  contrary  to  all  the 
principles  which  are  applicable  to  cases  of  this  kind. 
A  person  may  have  the  power  of  managing  his  prop- 
erty to  a  certain  extent  exceedingly  well,  and  of 
spending  his  income,  and  yet  be  laboring  under  insane 
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delusions.  And  if  there  is  any  insane  delusion  what- 
ever operating  on  the  mind  of  the  party,  and  he  stUl 
entertains  any  opinion  founded  on  delusion,  he  is,  ac- 
cording to  the  law  and  practice  of  this  Court,  and  all 
the  decided  cases,  incapable  of  making  a  will." 

The  law  being  thus  strict  on  the  subject  of  lunacy 
or  mental  irregularity,  it  would  seem  absurd  to  adopt 
Senator  Verplanck's  standard  on  the  subject  of  idiocy 
or  pure  feebleness  and  lack  of  power. 

That  any  thing  except  a  mere  physical  substance, 
as  a  handful  of  sand  or  flour,  can  be  sound  in  the  ab- 
sence of  all  strength  or  power,  seems  a  paradox.  Per- 
haps even  that  exception  is  inadmissible ;  power  and 
soundness  are  convertible  terms. 

Dr.  Rush's  Treatise  on  The  Diseases  of  the  Mind^ 
published  A.  D.  1812,  in  the  13th  chapter,  which 
treats  of  "  Fatuity,  or  Idiotism,''  contains  the  following 
case  at  page  292  : 

^^  There  is  a  case  of  congenital  idiotism  in  a  boy  at 
Kensington,  in  the  neighborhood  of  this  city,  in  which 
the  powers  of  the  body  and  mind  are  in  a  still  lower 
state  than  in  the  Cretins.  He  was  bom  on  the  5th  of 
August,  1792,  and  is  at  this  time  (A.  D.  1812)  una- 
ble to  walk  or  speak.  He  has  the  head  of  a  man,  but 
all  the  parts  of  his  body  below  it  resemble  those  of  a 
child  of  two  or  three  years  old,  particularly  his  geni- 
tals and  his  pulse ;  the  latter  beats  from  90  to  120 
strokes  in  a  minute.  He  has  shed  his  teeth  twice,  and 
now  exhibits  a  third  set,  in  three  distinct  rows  in  his 
upper  jaw.  With  all  this  fiimiture  for  mastication,  he 
is  unable  to  chew  his  food,  and  all  he  takes  of  a  solid 
nature  is  first  chewed  for  him  by  his  sister.  His  ears 
are  very  large.  He  cries  when  hungry  and  in  pain, 
but  ofbener  laughs  for  hours,  and  sometimes  for  whole 
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nights  together,  and  so  loud  as  to  disturb  the  sleep  of 
his  family.  He  discovers  mind  in  but  three  things, 
viz.,  in  an  affection  for  his  mother  and  sister,  and  in  a 
love  for  a  dog,  and  for  money.  His  father  sometimes 
comes  home  from  his  work  in  a  state  of  intoxication, 
at  which  time  he  abuses  his  mother  and  sister.  During 
this  time  he  appears  pensive,  and  refuses  to  eat  any 
thing.  He  discovers  distress  when  his  dog  is  out  of  his 
sight,  or  his  place  in  the  family  occupied  by  the  dog  of 
any  of  the  neighbors.  Of  his  love  of  money  the  fol- 
lowing is  a  striking  proof  I  threw  a  piece  of  silver 
into  his  lap.  He  instantly  laughed,  and  showed  other 
signs  of  pleasure.  I  found,  upon  inquiry,  that  he  was  fond 
of  gingerbread,  and  that  he  had  just  memory  enough 
to  associate  the  pleasure  of  eating  it  with  the  sight  of 
the  means  of  procuring  it." 

THIRD  HEAD. 

Where  testable  capacity  is  doubtful,  or,  being  estab- 
lished, is  of  a  very  low  grade,  the  paper  propounded 
as  a  testament  will  be  rejected,  unless  the  evidence 
fully  establishes  the  fairness  of  the  transaction,  and 
shows  satisfactorily  that  the  decedent  really  exercised 
a  free  and  unrestrained  volition. 

In  Oockcraft  vs.  Rawlea^  4  Notes  of  Caeea^  237,  a 
woman  aged  73,  whose  mental  capacity  was  below  the 
ordinary  standard,  (though  she  was  not  imbecile,  or 
an  idiot,)  made  a  wiU  in  favor  of  a  woman  with  whom 
she  lodged  and  boarded,  who  was  a  person  of  strong 
understanding  and  imperious  disposition,  and  who  had 
gained  an  ascendancy  over  her.  Kotght  Bruce,  V. 
C,  in  delivering  the  judgment  of  the  Judicial  Commit- 
tee of  the  Privy  Council,  against  the  paper,  (having 
previously  observed  that  the  burden  of  establishing 
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the  will,  lay,  of  course,  upon  the  party  who  propounded 
it,)  said  (248)  :  "  This  is  a  will  made  by  an  old  single 
woman,  of  weak  mind^  though  not  an  idiot  or  imbecile, 
living  with  the  person  in  whose  favor  it  is  made,  an 
arbitrary  and  imperious  woman,  of  strong  understand- 
ing, who  had  acquired  that  degree  of  influence  over 
her  which  has  been  found  to  exist  in  other  cases,  and 
which  has  on  some  occasions  been  ascribed  to  magic, 
namely,  the  power  which  a  strong  mind  exercises  over 
a  weak  one.  Their  Lordships  think  that  there  never 
was  a  stronger  instance  of  that  commanding  power 
being  obtained  and  exercised  than  in  the  present  case. 
Their  Lordships  do  not  say  that  the  deceased  might 
not  have  been  a  free  agent ;  they  do  not  say  that  there 
could  not  have  been  communications  held  with  the  de- 
ceased, which  would  have  enabled  her  to  make  a  valid 
will ;  but  with  respect  to  this  will,  and  all  the  circum- 
stances connected  with  it,  their  Lordships  are  of  opin- 
ion that  Mrs.  Kawles,  (the  landlady),  ^e  ecripait  Ttaere- 
dem^  and  that  there  is  not  sufficient  evidence  that  the 
deceased  was  a  free  agent  in  the  matter.'^ 

In  Sumhwrne  on  WiUs^  Part  2,  Sect.  25,  it  is 
said :  "  Whether  he  that  is  at  the  very  point  of  death 
may  make  a  testament,  or  whether  the  testament 
made  by  him,  when  he  is  half  dead,  be  good  or  no, 
may  be  known  by  these  cases  following. 

"  The  first  case  is  when  a  man  being  so  extremely 
sick,  that  he  is  well  nigh  dead,  yet  nevertheless  it  ap- 
peareth  undoubtedly .  by  his  gestures  and  sensible 
speeches,  that  he  is  of  good  understanding  and  sound 
memory ;  in  this  case  there  is  no  question,  but  he  may 
make  his  testament,  for  the  integrity  of  the  mind,  and 
not  of  the  body,  is  required  in  the  testament,  and  the 
liberty  of  making  a  testament  doth  continue  even  un- 
til the  last  gasp.  Insomuch  that  if  the  testator  be  not 
able  to  pronounce  his  words  so  plainly  and  distinctly 
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as  he  had  been  accustomed,  but  scarcely  and  with 
great  difficulty  can  be  understood  of  such  as  be  present, 
(his  tongue  perhaps  been  swollen  or  become  stiff  and 
unruly,  or  otherwise  disturbed  by  means  of  his  sick- 
ness,) yet  doth  not  the  testament  therefore  lose  its 
force  or  virtue. 

"  The  second  case  is,  when  a  man  is  at  the  point  of 
death,  but  it  doth  not  appear  plainly  whether  he  be  of 
perfect  miid  and  memory.    In  which  case  some  are  of 
opinion,  that  nevertheless  he  is  to  be  presumed  of  per- 
fect mind  and  memory.    Others  are  of  the  contrary 
opinion,  comparing  him  that  is  in  this  case  to  a  dead 
man,  partly  through  the  intolerable  extremity  of  the 
sickness,  and  partly  through  the  cogitation  of  immi- 
nent death.    Others  more  indiflferent  do  reconcile  these 
contrary  opinions  with  this  distinction :  either  the  sick 
person  doth  speak  so  distinctly  as  he  may  be  under 
stood,  and  then  he  is  presumed  to  be  of  perfect  mind 
and  memory,  and  so  to  be  in  that  case  that  he  may 
make  his  testament ;  or  else  he  cannot  speak  so  dis- 
tinctly as  he  may  be  understood,  and  then  he  is  not  in 
case  to  make  his  testament. 
j^        *'  The  third  case  is,  when  he  that  is  at  the  point  of 
^     death,  and  hardly  able  to  speak,  so  as  he  may  be  un- 
derstood, doth  not  of  his  own  accord  make  or  declare 
his  testament,  but  at  the  interrogation  of  some  other, 
demanding  of  him  whether  he  make  this    or  that 
person  his  executor,  and  whether  he  give  such  a  thing 
to  such  a  person,  answereth,  yea,  or  I  do  so.   In  which 
case  it  is  a  question  of  some  difficulty  whether  the 
testament  be  good  or  not,  neither  can  it  be  answered 
simply,  either  negatively  or  affirmatively,  but  diversely 
in  divers  respects ;  for  if  he  which  doth  ask  the  ques- 
tion of  the  testator  be  a  suspected  person,  or  be  impor- 
tunate to  have  the  testator  to  speak,  or  make  request 
to  his  own  commodity ;  as  if  he  say.  Do  you  make  me 
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your  executor,  or  do  you  give  this  or  that?  And 
thereupon  the  testator  answer,  yea ;  in  this  case  it  is 
to  be  presunied  that  the  testator  did  answer  yea, 
rather  to  deliver  himself  of  the  importunity  of  the  de- 
mandant, than  upon  devotion  or  intent  to  make  his 
will,  because  it  is  for  the  most  part  painful  and 
grievous  to  those  that  be  in  that  extremity  to  speak  /     , 

or  be  demanded  any  question,  and  therefore  are  ready     J        /(j,  Ac/f 
to  answer  (yea)  to  any  question  almost,  that  they  may  .     ^ 

be  quiet;  which  advantage  crafty  and  covetous  per-  ^l*x^^^/5/ 
sons  knowing  very  well,  are  then  most  busy,  and  do 
labor  with  tooth  and  nail  to  procure  the  sick  person  to 
yield  to  their  demands,  when  they  perceive  he  cannot 
easily  resist  them,  neither  hath  time  to  revoke  the 
same  afterwards,  being  then  passing  to  another  world. 
And,  therefore,  worthily,  and  with  great  equity  and 
reason,  is  that  to  be  deemed  for  no  testament  when 
the  sick  person  answereth  yea,  the  interrogation  being 
made  by  a  suspected  person ;  as  well  in  respect  of  pre- 
sumption of  deceit  in  the  one,  as  of  defect  of  meaning  of 
making  of  a  testament  in  the  other.  And  this  is  true, 
especially  when  there  is  another  former  testament,  for 
that  is  not  to  be  revoked  by  a  second  testament,  made 
at  the  interrogation  of  another,  in  manner  aforesaid.  </ 
^^  But  if  the  person  which  maketh  the  motion  be  not 
any  way  suspected,  and  it  doth  appear  withal  by  some 
conjectures,  that  the  sick  person  had  a  desire  to  make 
his  will,  as  if  the  sick  person  send  for  his  friend,  who 
being  come  unto  him,  asketh  him  whether  he  make 
this  or  that  man  his  executor,  which  otherwise  were 
to  have  the  administration  of  his  goods,  if  he  died  in- 
testate ;  to  whom  the  sick  person  answereth  yea ;  or,  I 
do  make  him  my  executor :  in  this  case  tins  testament 
is  good — ^albeit  it  were  in  prejudice  of  another  testa- 
ment made  before.  But  what  if  it  do  not  appear  by 
any  conjecture  that  the  testator  had  a  meaning  to 
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make  his  testament,  and  yet  no  suspicion  can  be  con- 
ceived against  the  person  which  demanded  the  qnes- 
tion,  whether  is  the  testament  good  if  the  testator  do 
only  answer  yea?  I  suppose  that  without  some  con- 
jecture of  the  testator's  meaning,  it  is  not  sufficient. 
And  though  some  of  good  authority  do  seem  to  hold 
the  contrary,  and  that  it  is  sufficient,  yet  I  do  take  it, 
that  this  opinion  ought  to  take  place,  when,  as  it  doth 
appear  sufficiently,  that  the  testator  was  of  sound 
memory,  notwithstanding  the  extremity  of  sickness 
and  propinquity  of  death. 

^'  The  fourth  case  is,  when  the  sick  man's  kinsfolks  or 
some  other  persons  do  cause  a  testament  to  be  written, 
after  their  inditing  (the  sick  man  as  yet  not  knowing 
thereof),  and  then  afterwards  the  same  being  read 
unto  him,  and  he  being  demanded,  whether  the  same 
shall  stand  for  a  testament,  answereth — ^yea,  and  shortly 
after  dieth,  in  this  case  the  testament  is  not  good,  un- 
less the  testator  had  first  uttered  his  meaning  to  the 
writer  or  inditer  thereof,  or  had  requested  them  to 
write  his  will,  or  unless  the  testator  being  of  good 
mind  and  memory,  had,  by  plain  and  express  words, 
or  other  apparent  conjectures,  confirmed  the  same, 
than  only  by  answering  yea. 

"  But  what  if  a  will  be  brought  to  the  sick  man, 
which,  being  read  over  in  his  hearing,  and  he  de- 
manded whether  the  same  shall  stand  for  his  last  will 
and  testament,  answereth  yea,  and  it  doth  not  appear 
whether  the  same  was  written  and  prepared  by  the  di- 
rection of  the  sick  man,  or  else  of  his  kinsfolks  and 
friends,  whether  it  is  to  be  presumed  to  have  been 
prepared  by  his  direction,  or  by  theirs  ?  It  seemeth, 
by  the  sick  man,  in  favor  of  the  testament ;  but  when 
it  appeareth  indeed  to  have  been  made  ready  by 
others,  then  albeit  the  testator  being  interrogated  do 
answer  as  before^  it  is  presumed  that  the  question 
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was  made  by  the  suggestion  or  on-setting  of  the 
executor,  and  so  the  testament  is  not  good,  as  afore- 
said."  ^ 

A  will  made  by  interrogatories,  was  pronounced  for 
in  Green  vs.  Skipworfh^  1  Phill,  63.  And  although  the 
will  in  that  case  was  sustained,  it  shows  the  great  jeal- 
ousy with  which  such  papers  are  regarded.  The  ques- 
tion arose  upon  the  admissibility  of  a  special  allegation 
propounding  the  will.  The  allegation  was  as  follows 
(page  54) :  "  That  the  deceased  having  been  taken 
suddenly  ill  on  the  10th  of  December  last,  sent  a  mes- 
sage by  Mr.  Dandridge,  a  neighbor  to  Mr.  Evans,  an 
attorney,  desiring  his  immediate  attendance  to  make 
his  will;  that  Evans,  immediately  on  receiving  the 
message,  went  to  the  deceased,  and  found  him  ex- 
tremely ill;  and,  although  of  perfect  mind,  scarcely 
able,  from  bodily  pain,  to  hold  much  conversation; 
that  the  deceased  himself  first  addressed  Evans,  by  ob- 
serving that  he  found  himself  scarcely  able  to  talk  to 
him ;  whereupon  Evans  requested  him  not  to  hurry 
himself,  and  sat  down  on  the  side  of  his  bed ;  and, 
after  a  short  interval,  observing  the  deceased  again 
preparing  to  speak  to  him,  said,  that  it  might  save  him 
unnecessary  exertion,  and  probably  be  the  best  means 
of  carrying  his  purpose  into  effect  if  he  would  allow 
him  to  ask  him  a  question  or  two,  to  which  the  de- 
ceased signified  his  assent;  that  Mr.  Kavanagh,  the 
apothecary  who  attended  the  deceased,  was  in  his 
room,  and  Evans  in  his  presence  proceeded  by  asking 
the  deceased  whether  it  was  his  wish  to  give  any  in- 
structions  for  his  will  ?  to  which  the  deceased  imme- 
diately replied,  ^  I  ahaXL  leave  Mrs.  Oreert  [his  wife] 
(dl  the  etoc\  effects^  and  improvements;  hut  as  to  omy 
Uiing  dae^  I  will  speak  to  you  again^  Sir^  Where- 
upon Evans  wrote  down  such  his  reply  with  a  black- 
lead  pencil ;  and  the  same  having  been  read  over  to 
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the  deceased,  he  signified  his  approbation  thereof,  and 
Evans  and  Kavanagh  subscribed  their  names  in  pencil ; 
and  Mr.  Wilson,  a  relation,  being  in  the  house,  was 
called  up  into  the  room,  and  the  clause  was  again  read 
over  to  the  deceased,  and  he  was  asked  by  Evans,  if 
that  was  what  he  wished,  to  which  he  distinctly  an- 
swered *  yes ; '  that  he  was  then  also  asked  if  he  wished 
to  give  any  farther  instructions  as  to  farms,  or  other- 
wise ;  but,  appearing  to  suffer  an  increase  of  pain  and 
bodily  illness,  he  replied,  *  Not  at  present ;  ^  that  this 
question  and  reply  were  written  down  by  Evans,  and 
attested  by  him  and  Kavanagh. 

^^  That  the  several  persons  then  left  the  room,  and 
shortly  after  the  deceased's  wife  came  into  the  parlor 
to  them,  and  requested  them  to  return  into-  the  de- 
ceased's room,  as  he  had  expressed  a  desire  to  give  ftu> 
ther  directions.  Accordingly  they  went  back,  and 
found  the  deceased  somewhat  revived,  but  still  in  great 
pain;  and  Mr.  Dandridge,  who  was  in  the  house, 
was  also  called  up ;  that  Evans  having  noticed  how 
the  deceased  had  appeared  to  suffer  from  his  efforts  to 
speak,  observed  that  every  means  should  be  used  to 
save  him  as  much  as  possible  from  such  exertion ;  and, 
therefore,  if  it  was  approved  of,  he  would  ask  the  de 
ceased  any  one  or  more  questions  they  might  wish, 
and  would  endeavor  to  put  the  same  to  him  in  as  few 
words  as  possible ;  which  proposal  was  assented  to  by 
all  persons  present,  and  also  by  the  deceased  himself; 
that  thereupon  the  following  question  was  put,  being 
first  written  down  with  a  black-lead  pencil  by  Evans: 
In  case  of  any  thing  happening  to  you^  who  do  you 
wish  to  have  your  farms  f  the  SkipworUis^  Mr,  Wilaon^ 
or  wlio  f '  to  which  he  replied, '  Mrs.  Green  ; '  and  the 
question  being  again  read  over  to  him,  he  repeated 
the  same  answer ;  that  Mrs.  Green  being  requested  to 
withdraw,  the  question  was  again  put  to  him  in  her 
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absence,  and  he  again  replied  in  the  same  manner ; 
whereupon  Evans  wrote  down  the  reply,  and  together 
with  Kavanagh  and  Dandridge  subscribed  it. 

"  That  immediately  after  the  premises  the  deceased's 
bodily  pain  much  increased,  although  he  still  retained 
the  right  use  of  his  mental  faculties ;  but  shortly  after- 
wards he  became  wholly  worn  out  with  pain,  and  was 
rendered  incapable  of  proceeding  further  in  the  giving 
instructions  for  and  executing  a  more  formal  will,  and 
he  died  on  the  middle  of  the  following  day." 

Sir  John  Nioholl  said  (p.  58) :  "A  will  made  by 
interrogatories  is  valid ;  but  undoubtedly  wherever  a 
will  is  so  made,  the  Court  must  be  more  upon  its 
guard  against  importunity,  more  jealous  of  capacity, 
and  more  strict  in  requiring  proof  of  spontaneity  and 
volition,  than  it  would  be  in  an  ordinary  case.  But  if 
there  is  clear  capacity,  if  there  is  the  animvs  teetandi^ 
and  if  the  intention  is  or  may  be  reduced  into  writing, 
the  Court  must  pronounce  for  it. 

'*  The  testamentary  act,  in  this  instance,  (yiHginatea 
entirely  with  the  deceased ;  it  is  proceeded  in  by  ques- 
tion and  answer,  on  account  of  the  extreme  difficulty 
he  experienced  in  the  articulation  of  his  words,  and  not 
from  any  want  of  volition.  K  the  facts  pleaded  shall 
be  proved,  they  will  be  sufficient  to  show  that  these 
answers  were  intended  for  instructions ;  and,  in  point 
of  law,  if  a  person  gives  instructions  for  a  will,  and 
dies  before  the  instrument  can  be  formally  executed, 
the  instructions  will  operate  as  fully  as  a  will  itself. 

^'  It  has  been  observed,  that  the  act  was  rather  that 
of  the  persons  by  whom  the  deceased  was  surrounded, 
than  of  the  deceased  himself.  But  under  the  circum- 
stances the  precautions  usedVere  very  proper;  the 
exertions  of  speaking  might  have  been  fatal,  and  have 
prevented  him  from  proceeding  to  express  what  his 
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intentions  were ;  the  resort,  therefore,  to  question  and 
answer  was  highly  judicious ;  it  was  the  best  practica- 
ble mode  of  collecting  his  wishes  and  intentions,  as  far 
as  he  was  capable  of  expressing  them,  and  was  adopted 
with  the  concurrence  of  the  persons  present,  as  well  as 
of  the  testator  himself.^ 

In  MiddUton  vs.  Forbes^  cited  in  1  Hagg.  395,  the 
question  arose  upon  the  validity  of  the  will  of  John  Wil- 
cox. By  the  will,  the  bulk  of  the  testator^s  property 
was  given  to  his  cousins,  James  Middleton  and  John 
Middleton.  It  appeared  that  the  deceased,  having 
been  a  poor  man,  became  by  the  death  of  a  relation 
possessed  of  about  £3,000.  Immediately  upon  the 
death  of  his  relation,  the  Middleton^s  got  possession  of 
him,  and  soon  after  obtained  this  will.  Afterwards 
they  got  a  deed  of  gift  from  the  deceased,  and  took 
possession  of  his  estate.  After  the  death  of  Wilcox, 
the  deed  was  set  aside  in  the  Court  of  Chancery,  and 
the  decree  affirmed  in  the  House  of  Lords.  Then  the 
Middletons  set  up  the  will.  Db.  Calvebt  said  (p. 
897) :  "  The  question  is,  whether  there  is  proof  that 
this  was  the  unbiased  act  of  the  deceased.  The  first 
consideration  is  his  capacity.  It  is  admitted  he  was  a 
drunken  man,  whom  the  boys  followed  and  hooted — 
boys  do  not  follow  a  mere  drunken  man,  but  an  antic 
man  playing  tricks,  such  as  this  man  did ;  his  relations 
considered  him  in  this  light,  iot  they  made  him  a  small 
weekly  allowance.  On  his  receiving  this  £3,000  the 
Middletons  immediately  carried  him  away,  and  had 
the  entire  management  of  him ;  he  had  no  regard  for 
money ;  he  was  entirely  under  the  direction  of  the 
Middletons,  and  under  their  custody — ^though  not  ac 
tually  shut  up — ^at  Portsmouth,  at  a  distance  from  his 
relations.  The  will  was  made  by  the  person  who  had 
the  beneficial  interest.  Qyi  ee  scripsit  haeredem  ren- 
ders the  will  void  under  the  civil  law,  though  it  is  not 
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so  by  the  law  of  England.  A  deed  is  also  obtained 
for  the  same  purpose,  and  though  the  setting  aside  of 
the  deed  does  not  establish  fraud,  yet  it  is  a  corrobo- 
rating circumstance.  The  ineptitude  of  such  a  bargain 
might  be  a  sufficient  ground  to  set  aside  thjB  deed,  but 
not  the  will,  which  does  not  take  immediate  effect. 
Yet  the  obtaining  sach  a  deed  does  come 
strongly  to  corroborate  the  fraud  of  the  will :  it  shows 
that  the  testator  was  liable  to  imposition,  that  he  ex- 
ecuted a  deed  which  he  ought  not  to  have  executed, 
and  that  the  Middletons  obtained  a  deed  they  ought 
not  to  have  obtained.  In  Ovsley  vs.  Wdls^  Sir  George 
Hay  laid  the  foundation  of  the  fraud,  on  the  part  of 
the  executor,  in  his  amusing  the  next  of  kin  in  order 
to  prevent  their  taking  administration  till  he  had  ob- 
tained probate.  That  showed  a  mala  fidea — here  is  a 
much  stronger  instance  of  mala  fides  in  obtaining  this 
deed — ^still  this  may  be  done  away  by  full  proof  of  the 
factum.  Two  of  the  attesting  witnesses  are  dead,  only 
one  is  surviving— here  are  no  instructions— though  in- 
structions  are  not  necessary  where  the  capacity  is  not 
doubtful ;  yet,  where  imposition  and  custody  are  sus- 
pected, the  defect  of  instructions  is  extremely  mate- 
rial, more  especially  when  the  writer  makes  himself 
executor.  Collins,  the  subscribing  witness,  says,  that 
a  conversation  passed  between  the  deceased  and  Mid- 
dleton,  and  the  witness's  father  about  a  will ;  but  not 
that  the  will  was  prepared  by  the  direction  of  the 
deceased,  nor  does  he  specify  the  conversation.  The 
evidence  of  the  execution  does  not  specifically  detail 
anything  as  originating  with  the  deceased  himself,  but 
merely  what  he  said  in  answer  to  what  was  put  to  him. 
This  is  all  that  comes  out  to  clear  up  these  doubts,  and 
to  remove  the  suspicion  of  fraud :  everything  origi- 
nates with  the  Middletons — ^it  seems  a  concerted  plan 

to  obtain  this  will — they  show  that  they  thought  the 
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deceased  liable  to  imposition,  otherwise  they  would 
have  trusted  him,  and  not  got  the  deed ;  they  were 
afraid  of  the  continuance  of  his  aflfection,  lest  he  should 
fall  into  other  hands." 

"  Upon#the  whole,  I  do  not  think  the  evidence  of 
the  execution  does  away  the  suspicious  circumstances       ] 
of  fraud  and  imposition.     I  shall  therefore  pronounce 
against  the  will." 

Sir  John  Nicholl,  having  stated  this  case  as  above, 
added  (p.  399)  :  "  I  have  looked  into  the  original 
papers  in  Mtddleton  vs.  Forbes^  and  the  deposition  of 
Collins,  the  only  surviving  attesting  witness,  was  to  the 
following  effect : — *  He  is  an  auctioneer ;  he  and  his 
father  were  employed,  on  the  death  of  William  Wil- 
cox, about  his  funeral.  The  transaction  of  which  he  is  | 
about  to  depose,  took  place  at  his  (William  Wilcox's)  \ 
house  about  a  fortnight  after  the  death.  From  a  con- 
versation between  the  deceased,  Middleton  and  wit- 
ness's father,  he  understood  the  will  was  ready  for 
execution;  the  deceased  expressed  a  desire  then  to 
sign  it,  and  desired  deponent  to  fetch  a  third  witness, 
his  uncle.  The  will  was  read  in  the  presence  of  all 
three;  the  deceased  was  attentive;  expressed  full 
approbation;  took  a  pen  and  signed  his  name,  and 
published  the  paper  as  his  will.'  The  witness  speaks 
to  his  full  belief  of  his  capacity ;  says  that  the  deceased 
was  a  wary  man ;  perfectly  sober ;  and  expressed  great 
obligations  to  the  Middletons,  though  the  deceased  was 
not  acquainted  with  the  nature  and  full  extent  of  the 
property  of  which  he  was  become  possessed ;  yet  he 
thought  it  considerable.'  This  is  the  substance  of  Col- 
lins's  deposition ;  and  from  my  note  of  the  sentence,  the 
learned  Judge  did  not  seem  to  think  this  witness  dis- 
credited; yet  on  the  whole  case  he  was  of  opinion 
that  the  will  was  not  satisfactorily  proved." 

In  Jones  vs.   Oodrich^  5  Moore^  P,  G.,  Dr.   Lush- 


259 

INGTON  said  (p.  19.)  :  "  The  quomtum  of  evidence  suffi- 
cient to  establish*  a  testamentary  paper  must  always 
depend  upon  the  circumstances  of  each  case.  Three 
things  must  be  proved :  capacity,  testamentary  inten- 
tion, and  execution.  Before  we  consider  the  evidence 
(which  in  these  Courts  is  called  the  evidence  to  the 
factuTri)  of  these  papers,  we  must  first  look  to  the  ad- 
mitted facts  in  the  cause,  and  this  for  the  purpose  of 
forming  an  opinion  as  to  what  degree  of  proof  is 
necessary  to  sustain  the  validity  of  the  will  and  codi- 
cils. The  deceased,  at  the  time  of  making  the  will, 
was  of  a  very  advanced  age,  certainly  not  less  than 
eighty-six.  She  was  resident  in  the  house  of  Mr.  God- 
rich  (the  legatee),  who  was  her  medical  attendant,  and 
the  will  and  codicils  give  the  bulk  of  the  property  to 
him,  who  was  no  relation  of  the  testatrix.  The  will 
was  made  by  Mr.  Lane,  a  stranger  to  the  testatrix,  and 
the  solicitor  of  Mr.  Godrich.  Now  all  these  circum- 
stances necessarily  awaken  the  vigilance  of  the  Court 
and  require  that  the  proof  shall  be  full  and  satisfactory. 
The  onus  prohcmdi  is  always  upon  those  who  set  up  a 
testamentary  instrument;  and  when  facts  like  these 
appear,  the  evidence  to  prove  the  affirmative  must  be 
stronger  than  in  ordinary  cases.  The  extreme  age  of 
the  deceased  will  require  stronger  proof  as  to  capacity ; 
because  at  periods  so  advanced,  the  mental  faculties 
are  often  found  to  decay  and  fluctuate ;  so  when  a  will 
is  made  in  favor  of  a  medical  man  in  whose  house  the 
testatrix  is  resident,  the  Court  must  be  upon  its  guard 
against  undue  influence,  for  practising  which  there  is 
so  much  opportunity ;  and  where  a  will  under  such 
circumstances  is  made  by  a  solicitor  who  had  no 
previous  knowledge  of  the  deceased,  the  Court  must 
be  sure  that  he  distinctly  understood  her,  and  acted  as 
her  agent,  and  not  as  the  agent  of  the  legatee,  who 
sent  him.    The  law  of  England  has  prescribed  no  re- 
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strictions  upon  testamentary  dispositions,  as  to  who 
may  be  the  legatees.  Where  that  power  is  exercised 
in  favour  of  guardians,  trustees,  solicitors,  medical 
attendants,  or  persons  standing  in  a  similar  relation  to 
the  deceased,  the  degree  of  proof  required  will  be 
greater  or  less  according  to  circumstances ;  but  if  the 
Court  be  satisfied  that  there  was  adequate  capacity,  testa- 
mentary intention,  untainted  by  fraud,  and  a  due  exe- 
cution, the  instrument  is  valid.  Fraud  cannot  be  pre- 
sumed, but  the  circumstances  may  render  fraud  so 
probable,  that  the  Court  will  require  stronger  proof 
than  in  cases  where  all  natural  presumptions  are  in  favor 
of  the  disposition  and  the  free  will  of  the  testator." 

These  remarks  are  very  applicable  to  the 
present  case.  The  codicils  change  the  whole 
character  of  the  testator's  will,  which  was  made  when 
he  was  in  good  health  and  with  great  deliberation ; 
was  in  every  respect  such  a  will  as  one  situated  like 
him  would  be  expected  to  make,  and  continued  unal- 
tered for  several  years,  and  so  long  as  the  testator's 
capacity  continued  undoubted.  There  is  also  positive 
proof  that  he  adhered  to  his  will  substantially  up  to 
the  time  of  his  attack.  No  rational  explanation  is 
given  for  such  a  total  change  of  testamentary  inten- 
tion ;  the  attempt  to  show  disaffection  to  his  brother 
totally  failed ;  and  no  increased  affection  for  his  wife 
is  even  pretended.  In  the  situation  and  circumstances 
of  the  testator,  the  codicils  are  manifestly  moffictous, 
and,  with  the  exception  of  a  very  flimsy  attempt  in 
reference  to  a  part  of  the  first,  they  are  wholly  unsup- 
ported by  any  declarations  or  evidence  of  intent  on 
the  part  of  the  deceased,  while  in  health. 

In  Montefiore  vs.  Montefiore^  2  Addams^  354,  an 
imperfect  paper  was  propounded  as  the  last  will  of 
Abraham  Montefiore,  deceased.  It  was  drawn  up  only 
a  few  hours  before  the  death  of  the  testator,  which 
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took  place  on  the  25th  of  August,  1824.  It  appeared 
that  he  had  made  and  executed  a  will  in  1820,  which 
disposed  completely  of  his  personal  estate  (leaving  his 
real  estate,  it  should  seem,  to  go  to  his  eldest  son). 
By  that  will,  he  gave  J626,000  to  each  of  his  four 
children,  except  a  daughter,  to  whom  he  had  made  an 
advancement  of  J610,000,  and  to  whom,  therefore,  he 
gave  only  £15,000.  The  residue  of  his  personal  estate, 
with  the  exception  of  certain  legacies,  he  gave  to  his 
wife.  There  was  some  evidence  of  a  subsequent  in- 
tention to  make  some  alterations  in  his  will,  but 
nothing  to  show  that  any  fundamental  change  was  in- 
tended, or  that  the  testator  was  dissatisfied  with  the 
general  structure  of  his  will.  The  paper  propounded 
purported  to  give  his  entire  personal  estate  to  his  wife 
absolutely.  The  circumstances  under  which  that  paper 
was  prepared  were  thus  set  forth  in  the  allegation  pro- 
pounding it:  That  the  said  deceased,  having  been 
for  many  months  previous,  in  a  declining  state  of 
health,  became,  on  the  night  of  the  24th  of  August,  con- 
siderably worse,  and  during  that  evening,  being  fully 
sensible  of  his  danger,  after  giving  some  directions  in 
regard  to  his  burial,  he  called  to  him  his  physician  and 
another  friend  who  was  present,  and,  taking  them  both 
by  the  hand,  said  (p.  366) :  "My  friends,  I  take  you 
for  witnesses  that  I  made  a  will  about  four  years  ago, 
but  I  do  not  wish  it  any  longer,  I  do  away  with  it, 
and  I  wish  to  make  another ; "  that  he  then  proceeded 
to.  dictate  in  the  terms  of  the  paper  propounded,  which 
was  written  at  the  time  by  one  of  the  parties  present. 
Sir  John  Nicholl  held  that  the  allegation  propounding 
the  paper  was  not  admissible.  After  making  some  ob- 
servations upon  imperfect  testamentary  papers  gene- 
rally, he  said  (p.  361)  :  "  Before  proceeding  to  a 
consideration  of  the  facts  pleaded  in  this  allegation,  I 
will  make  one  other  general  observation,  applicable  to 
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questions  of  this  nature  (not  unimportant,  too,  in  its 
bearing  upon  the  particular  case),  which  is  this — In 
considering  whether  a  plea  of  this  description  be  ad- 
missible, the  Court  is  bound  to  keep  in  view  the 
extent  and  effect  of  the  paper  which  it  propounds, 
and  to  couple  these,  all  along,  with  its  history,  as  given 
in  the  plea.  Now,  what  this  part  of  its  duty  suggests 
to  the  Court,  as  with  reference  to  the  present  im- 
mediate question,  is  this.  The  paper  propounded 
going,  in  effect,  to  revoke  an  executed  will,  and  to  put 
an  immense  property  in  a  course  of  distribution  which 
is  very  far  from  being  an  *  officious '  one ;  the  allega- 
tion, to  be  admissible,  must  make  out  a  case  of  full 
and  entire  '  capacity '  in  the  testator,  at  the  time  when 
the  paper  was  framed.  Nor  will  it  be  sufficient,  in 
order  to  this,  for  the  plea  to  make  out,  that  he  was  of 
capacity,  to  answer  a  few  (common)  questions,  or  to 
make  a  few  (casual)  remarks,  or  even  to  conceive  and 
express  some  (loose)  wishes  and  ideas,  as  to  altering 
his  will,  and  so  on — it  must  satisfy  the  Court  that  he 
was  equal,  and  alive  to,  and  comprehended  the  full 
import  of  what  he  was  doing  at  the  time ;  seriously 
important  as  what  he  actually  did,  must  be  admitted, 
to  be  :  in^  short,  as  Lord  Coke  expresses  it,  that  he  was 
*  capable,  at  the  time  of  the  transaction,  of  making  dis- 
position of  his  "  estate  "  with  judgment  and  understand- 
ing ; '  and  in  determining  whether  the  allegation  should 
or  should  not  satisfy  the  Court  in  this  particular,  it 
must  look,  not  to  mere  averments,  but  to  the  facts 
pleaded — such  averments,  as  already  said,  being  good 
only  so  far  as  they  are  warranted  hy  the  facts  pleaded ; 
which  last  are  all  of  the  allegation  that  the  Court  assumes 
to  be  true."  On  p.  369,  he  says:  '*Now  that  some 
wandering  notion  to  that  effect  [that  he  did  not  wish 
his  will  to  stand]  came  across  his  mind  at  this  time, 
must  be  conceded ;  but  that  the  deceased  can  be  taken. 
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from  tbis  part  of  the  history,  to  have  proceeded  like  a 
person  in  the  full  possession  of  his  understanding  set- 
ting about  making  a  new  will,  I  am  not  at  all  disposed 
to  admit."  On^.  370,  he  says :  **  Now,  looking  at  all 
the  circumstances  here  stated,  I  am,  in  the  first  place, 
by  no  means  satisfied,  that  the  decesed  was  oi  fall 
capacity  during  any  part  of  this  transaction — or  that 
the  whole  is  not  rather  to  be  ascribed  to  the  vague 
wanderings  of  a  mind  that  had  survived  its  disposing 
powers,  than  to  one  in  the  full  exercise  of  thought,  / 
judgment  and  reflection." 

In  BrouncTcer  vs.  Bromicker^  2  Philip  57,  the 
question  was  upon  the  validity  of  a  codicil.  The  testa- 
tor died  on  the  29th  of  January ;  the  codicil  was  exe- 
cuted on  the  24th ;  on  the  21st  he  had  executed  a 
formal  will,  drawn  up  by  his  solicitor,  containing  a 
complete  disposition  of  his  property.  By  this  will  he 
made  handsome  provisions  for  his  wife  and  younger 
children,  but  gave  a  much  larger  portion  to  his  eldest 
son.  By  the  codicil  the  portions  of  the  younger  child- 
ren were  doubled,  and  the  eldest  son  thereby  left  desti- 
tude.  The  codicil  was  drawn  up  by  the  testator's 
sister,  at  his  request ;  there  was  no  appearance  of  fraud 
or  undue  influence.  The  only  presumptions  against 
the  codicil  arose  from  the  impaired  capacity  of  the  tes- 
tator, and  the  fact  of  its  almost  totally  subverting  the 
will.  Sir  John  Nicholl  said  (^.  60)  :  "  The  question 
then  is,  whether  the  deceased  was  in  possession  of  a 
sound  and  disposing  memory  at  the  time  of  making 
this  codicil,  suflQciently  so  to  effect  the  almost  entire 
subversion  of  his  solemn  will,  executed  only  four  days  . 
before,  and  to  leave  his  eldest  son  for  the  present 
destitute,  or  at  best  dependent  on  his  mother  during 
her  life.  The  presumption  of  law  is  strongly  in  favor 
of  the  executed  will: — the  Court  must  consider 
whether  the  capacity  was  adequate  to  the  subsequent 
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act : — the  proof  of  the  capacity  must  depend  upon  the 
nature  of  the  act ;  and  all  circumstances  must  be  taken 
together,  to  ascertain  the  real  testamentary  intentions.'^ 

After  stating  the  evidence  as  to  the  condition  of 
the  decease  at  the  time  of  the  execution  of  the  codicil, 
the  learned  judge  said  (page  62) :  "  Surely,  in  this 
state  it  is  absolutely  incumbent  on  the  Court  to  be 
satisfied  that  the  deceased  fully  comprehended  the 
nature  of  an  alteration  made  so  suddenly,  and  in  direct 
contradiction  to  the  principle  which  had  so  long  regu- 
lated his  testamentary  dispositions." 

The  learned  judge  then  proceeded  to  state  the 
evidence  relating  to  the  preparation  and  execution  of 
the  codicil,  and  said  (p.  65)  :  "  To  what  does  all  this 
amount.  That  the  deceased  knew  he  was  doing  some 
testamentary  act,  so  far  as  to  be  aware  of  something 
of  these  forms ; — he  could  call  it  a  codicil ; — he  knew 
it  did  not  pass  lands ; — and  he  could  exert  himself  to 
sign  his  name : — ^but  it  does  not  satisfy  me  that  he 
knew  the  important  alteration  he  was  making ; — that 
he  was  doubling  the  fortunes  of  his  younger  children, 
and  leaving  his  eldest  son  totally  unprovided  for,  he 
hears  Mrs.  Strode  describe  it  as  a  trifling  addition ;  he 
repeats  that  it  is  a  trifling  addition  to  younger  chil- 
dren ;  but,  instead  of  that,  it  is  doubling  their  fortunes, 
a  bequest  of  J640,000 — it  shows  that  the  deceased 
could  not  have  comprehended  it.  There  is  not  a  sin- 
gle dictum  from  the  deceased,  either  before  or  after 
this  codicil,  that  he  was  dissatisfied  with  the  provision 
made  for  his  younger  children: — there  is  not  one 
witness  who  will  venture  to  state  that  the  deceased 
was  of  perfect  sound  mind ;  or,  that  he  fully  compre- 
hended the  nature  and  extent  of  the  act,  it  has  everv 
appearance  of  being  the  sudden  thought  of  a  wander- 
ing and  disordered  mind,  in  extreme  weakness  of 
body. 
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"  Upon  the  whole,  the  evidence  is  by  no  means  such 
as  satisfies  me  that  the  deceased  was  in  possession  of 
sufficient  memory  and  recollection  to  understand  the 
import  of  this  codicil : — the  presumption  is  in  favor  of 
the  regular  will,  executed  only  three  days  before. 
The  Court  must  be  on  its  guard  that  the  real  intentions 
of  the  deceased  are  not  defeated  by  the  incautious  act 
of  the  persons  about  him.  I  shall  act  more  safely  in 
adhering  to  the  will,  as  the  instrument  which  is  most 
likely  to  carry  into  effect  his  real  wishes  and  inten- 
tions ;  and  I  pronounce  against  the  codicil." 

In  Myrni  vs.  Robmaon^  2  Hogg.  179,  where  the 
will  of  a  married  woman  (obtained  while  she  was  in 
an  extremely  weak  state  nine  days  before  her  death,  by 
the  active  agency  of  her  husband,  who  was  made  sole 
executor  and  residuary  legatee)  wholly  departed  from 
a  former  will  deliberately  made  a  few  months  before, 
the  Court  held  that  the  presumption  was  strong  against 
the  act — and  the  evidence  not  being  satisfactory,  the 
will  was  pronounced  against,  and  the  husband  con- 
demned in  the  costs.  Sir  John  Nicholl,  said 
(p.  180) :  "  The  first  will  was  executed  on  the  23d  of 
November,  1826.  The  latter  will  is  dated  on  the  2d 
of  June,  1827 ;  and  its  tenor  is  altogether  to  sweep 
away  the  first  will,  and  to  give  exclusively  to  the  hus- 
band— who  is  named  sole  executor,  the  whole  benefit 
in  the  deceased's  real  and  personal  estate.  The  de- 
ceased died  on  the  11th  of  June,  nine  days  after  the 
date  of  this  paper.  Looking  thfen  no  further  than  to 
the  dates  and  contents  of  the  two  documents,  and  to 
the  death,  there  is  a  demand  for  clear  and  full  proof. 
Here  is  a  full  and  formal  will  made  only  eight  months 
before,  disposing  of  her  property  among  various  ob- 
jects, and  here  is  another  will,  dated  only  nine  days 
before  her  death,  wholly  departing  from  that  disposi- 
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tion,  and  giving  every  thing  to  the  husband.  On  the 
very  surface,  there  is  a  strong  suspicion  of  the  exercise 
of  undue  injQluence  and  of  marital  authority — the  evi- 
dence, it  is  true,  may  clear  away  that  suspicion,  and  it 
therefore  becomes  proper  to  examine  the  history  of 
the  parties." 

After  a  minute  examination  of  the  evidence,  the 
learned  Judge  declared  that  it  was  not  sufficient  to 
establish  the  will. 

In  Eoana  vs.  Kmght^  1  Addams^  237,  Sir  John 
NiCHOLL,  said  :  "  Where  mental  aberration  is  "proved 
to  have  shown  itself  in  the  alleged  testator,  the  degree 
of  evidence  necessary  to  substantiate  any  testamentary 
act,  depends  greatly  on  the  character  of  the  act  itself. 
If  it  purports  to  give  effect  only  to  probable  intentions, 
its  validity  may  be  established  by  comparatively  slight 
evidence.  But  evidence,  very  different  in  kind,  and 
much  weightier  in  degree,  is  requisite  to  the  support 
of  an  act,  which  purports  to  contain  dispositions  con- 
trary to  the  testator's  jt?raJa^fo  intentions,  or  savoring, 
in  any  degree,  of  folly  or  frenzy." 

In  Harwood  vs.  Bdker^  3  Moore^  P.  G.  282,  a  will 
executed  by  a  man  on  his  death- bed  in  favor  of  his 
wife,  to  the  exclusion  of  the  other  members  of  his 
family,  the  testator  being  of  a  weakened  and  impaired 
capacity  at  the  time  of  the  factum^  from  disease  affect- 
ing the  brain,  which  produced  torpor,  and  rendered  his 
mind  incapable  of  exertion  unless  roused,  was  pro- 
nounced against :  the  disposition  in  the  will  being  a 
total  departure  from,  and  contrary  to,  the  previous 
expressed  intentions  of  the  testator. 

.  Erskine,  J.,  in  delivering  the  opinion  of  the  Court, 
said  (p.  297)  :  "  Keeping,  therefore,  in  mind  the  prin- 
ciple, that  in  all  cases,  the  party  propounding  the  will 
is  bound  to  prove,  to  the  satisfaction  of  the  Court,  that 
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the  paper  in  question  does  contain  the  last  will  and 
testament  of  the  deceased,  and  that  this  obligation  is 
more  especially  cast  upon  him,  when  the  evidence  in 
the  case  shows  that  the  mind  of  the  testator  was  gen- 
erally, about  the  time  of  its  execution,  incompetent  to 
the  exertion  required  for  such  a  purpose ;  and  further 
keeping  in  mind  that  the  disposition  in  question  was 
not  in  accordance  with  any  purpose  deliberately  formed 
before  his  mind  became  enfeebled  by  disease, — we 
come  to  the  examination  of  the  witnesses,  whose  evi- 
dence is  relied  on  as  proving,  that  at  the  time  of  exe- 
cuting the  will  in  question,  he  was  fully  competent  to 
form,  and  did  deliberately  form,  the  intention  of  leav- 
ing to  his  wife  the  whole  of  his  property." 

After  a  minute  examination  of  the  evidence  relating 
to  the  origin  and  execution  of  the  will,  the  learned 
judge  said  (p.  313):  "Now  if  their  Lordships  had 
found  from  the  other  evidence,  that  Mr.  Baker  had, 
while  in  a  state  of  health,  compared  and  weighed  the 
claims  of  his  relations,  and  had  formed  the  deliberate 
purpose  of  rejecting  them  aU  in  favor  of  his  wife,  but 
had  omitted  to  carry  that  purpose  into  effect  before  the 
attack  of  illness  under  which  he  died ;  and  that  dur- 
ing that  illness  he  had  acted  upon  that  previous  inten- 
tention,  and  executed  the  will  in  question, — ^less  evi- 
dence of  the  capacity  to  weigh  those  claims  during 
his  illness  might  have  been  sufiBcient  to  show  that  the 
will  propounded  really  did  contain  the  expression  of 
the  mind  and  will  of  the  deceased.  But  when  their 
Lordships  find,  that  up  to  the  date  of  his  illness  he  had 
entertained  a  deliberate  purpose  of  distributing  a  large 
portion  of  his  property  amongst  his  relations ;  and 
that  he  had  never  before  the  hour  in  which  he  gave 
the  instructions  for  the  disputed  will,  expressed  any 
intention  to  leave  his  property  to  his  wife ;  and  when 
their  Lordships  further  find  (as  they  cannot  but  believe 
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to  have  been  the  case),  that  during  his  illness  he  had 
attempted  to  execute  a  draft  of  a  will,  containing  a  dis- 
position of  a  large  portion  of  his  property  amongst  his 
relatives,  to  which  it  is  probable  the  deceased  referred 
when  he  remarked  to  Pollock  that  his  will  had  not 
been  done  satisfactorily  before — their  Lordships  are  of 
opinion  that  the  appellant  has  not  made  out  by  his 
evidence  that  the  paper  propounded  by  him  as  the 
will  of  Mr.  Baker,  really  does  not  contain  his  last  will 
and  testament." 

This  case  is  well  worthy  of  a  special  examination. 
1.  It  has  many  points  of  resemblance  to  the  principal 
case.  2.  It  was  a  contest  between  a  childless  widow 
and  the  husband's  relatione 

3.  The  deceased,  during  the  whole  period  in  ques- 
tion, was  in  the  custody  of  the  principal  legatee,  and 
her  particular  friends;  none  could  see  him  without 
their  permission,  and  in  their  presence.  4.  His  own 
friends,  and  especially  those  principally  interested  un- 
der the  original  will,  were  entirely  debarred  from  ac- 
cess to  him ;  and  there  were  constant  endeavors  to  es- 
trange him  from  his  own  relations.  5.  There  were 
also  violent  presumptions  that  false  and  fraudulent 
representations  had  been  employed  for  the  purpose  of 
accompUshing  this  end. 

In  Swinhurne  on  WilU^  part  7,  sect  18,  p.  998,  it 
is  said:  "If  the  wife  being  made  executrix,  or  any 
other  person  benefited  by  the  testament,  understand- 
ing that  the  testator  is  about  to  alter  his  will,  will  not 
suffer  his  friends  to  come  unto  him,  pretending  perad- 
venture  that  he  is  fast  asleep,  or  in  a  slumber,  or 
the  physician  gave  in  charge  that  none  should  come 
to  him,  or  pretending  some  other  excuse  (or  else  all 
excuses  set  apart);  do  for  charity's  sake  shut  them 
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forth  of  the  doors,  in  these  cases  the  testament  is  void, 

in  DETESTATION  OF  SUCH  ODIOUS  SHIFTS  AND  PRACTICES." 


Mn  Blewitt  vs.  Blewitt^  4  Hagg.  410,  the  question 
was  upon  the  validity  of  a  codicil  to  the  will  of  Edward 
Blewitt;  the  codicil  being  dated  in  February,  1832, 
and  the  testator  having  died  in  May  following,  at  the 
age  of  sixty-nine.  At  his  death  he  left  a  widow,  sev- 
eral children  by  a  former  wife,  and  six  children  by  the 
second  wife,  all  horn  before  marriage.  The  will,  to 
which  the  paper  in  question  purported  to  be  a  codicil, 
was  executed  in  October,  1830 ;  and  by  this  will,  as 
well  as  by  several  former  testamentary  papers,  after 
making  provision  for  his  second  wife,  and  her  illegiti- 
mate children,  he  gave  the  bulk  of  his  property  to  his 
children  by  the  former  marriage.  By  the  codicil, 
which  was  an  imperfect  paper,  the  legitimate  children 
were  stricken  out  as  residuary  legatees,  and  the  ille- 
gitimate children  substituted  in  their  place.  "  In  the 
month  following  the  execution  of  the  will,"  says  Sir 
John  Nicholl  (p.  413),  "  the  testator  had  a  violent  at- 
tack of  paralysis,  which  deprived  him  of  the  use  of 
his  right  side,  of  speech,  and,  no  doubt,  affected  his 
faculties  in  a  considerable  degree;  for  the  attack  is 
described  by  both  the  medical  attendants,  not  as  spi- 
nal, but  as  an  affection  of  the  head.  He  recovered  in 
some  measure  the  use  of  his  right  leg,  but  not  of  his 
arm,  for  he  was  obliged  to  learn  to  make  a  signature 
with  his  left  hand ;  and  his  recovery  of  speech  scarcely 
amounted  to  more  than  monosyllables, — with  great 
exertion  he  could  articulate  short  sentences." 

At  this  stage  of  the  case,  Sir  John  Nicholl  said 
(p.  415):  "Looking,  then,  at  its  form  and  contents, 
every  possible  legal  presumption  is  against  such  an  in- 
choate paper,  arising,  first,  from  its  unfinished  state, 
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next  from  the  condition  of  the  deceased,  and,  lastly, 
from  the  great  alteration  in  this  most  important  dis- 
position of  the  residue — a  disposition  to  which  he  had 
so  firmly  adhered,  in  favor  of  the  legitimate  oflfspring, 
in  all  his  former  wills.  To  establish  such  a  paper 
would  require  evidence,  clear  beyond  all  question,  of 
full  capacity  in  the  testator ;  of  ability  to  estimate  and 
comprehend  the  nature  and  effect  of  the  transaction, 
of  his  perfect  free  agency — that  the  act  was  without 
fraud  and  circumvention  being  practised  upon  him ; 
and,  lastly,  of  fixed  and  final  intention,  and  that  the 
deceased  was  prevented,  by  an  interposition  of  the  act 
of  God,  from  proceeding  to  complete  the  instrument 
It  thus  becomes  necessary  to  enter  briefly  into  the  his- 
tory of  the  two  branches  of  the  deceased's  family." 

It  appeared  that  the  deceased,  after  the  paralytic 
stroke  in  November,  1830,  was  uniformly  in  the  hands 
of  the  second  wife  and  her  children ;  they  could  pre- 
vent any  person  from  having  access  to  him,  a  power 
which  they  exercised  in  some  instances ;  they  had  the 
management  of  his  house  and  expenditure ;  and  the 
codicil  was  obtained  in  the  absence,  and  without  the 
privity  or  knowledge  of  the  legitimate  children.  It 
was  pretended  by  them,  as  a  reason  for  the  codicil, 
that  the  deceased  had  taken  offence  at  his  legitimate 
children  or  some  of  them,  a  pretence  which  the  Court 
regarded  as  entirely  false ;  or,  if  there  was  any  truth 
in  it,  that  it  was  the  result  of  false  and  fraudulent  rep- 
resentations by  the  wife  and  her  children. 

Sir  John  Nicholl  said  {p.  419) :  "  Up,  then,  to 
the  paralytic  seizure — six  weeks  after  the  execution  of 
the  will — the  deceased  was  not  alienated  from  his  son, 
Reginald ;  nor  is  it  suggested  that  there  was  any  offence 
given  by  the  daughter,  nor  by  Edmund,  nor  by  his 
child ;  but,  on  the  other  hand,  the  deceased  was  in  the 
custody  of  his  wife  and  illegitimate  children  ;  and  this 
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codicil  was  obtained  in  the  absence,  and  without  the 
privity  or  knowledge  of,  the  legitimate  children, 
against  whose  interests  a  very  material  alteration  is 
projected  by  it." 

"  The  first  important  point  to  be  examined  is  the 
state  of  the  deceased's  capacity  subsequent  to  the  para- 
lytic attack.  The  degree  of  capacity  necessary  to  a 
testamentary  act  must  depend  partly  upon  the  nature 
of  the  act  to  be  done,  and  partly  upon  the  other  ac- 
companying circumstances — that  is  a  principle  laid 
down  by  all  Courts,  and  it  is  the  principle  of  plain 
common  sense  and  sound  reason — and  I  can  hardly 
conceive  a  case  where  the  Court  would  require  more 
clear  proof  of  intelligence  and  firmness  of  mind  than 
in  the  present.  For  notwithstanding  the  provision 
which  the  deceased  had  made  for  his  illegitimate  fami- 
ly j^st  before  his  paralytic  attack ;  notwithstanding  in 
all  former  wills  he  had  given  the  residue  in  favor 
of  his  legitimate  children;  yet  by  the  codicil  pro- 
pounded a  complete  revolution  of  intention  in  this  re- 
spect is  set  up.  That  circumstance  is  alarming,  and 
demands  a  vigilant  inquiry.  Again,  the  nature  of  the 
deceased's  paralytic  seizure  was  not  spinal,  which 
sometimes  does  not  materially  afiect  the  understanding, 
but  it  was  an  affection  of  the  head,  which  tends  strong- 
ly to  injure  the  mental  faculties.  This  character  of 
the  deceased's  disorder  makes  it  the  more  necessary 
for  the  Court  to  trace  the  facts  of  the  case  step  by  step, 
and  it  will  be  the  best  mode  of  arriving  at  a  just  con- 
clusion upon  them." 

"  I  may  observe  at  the  outset  of  this  inquiry,  that 
no  foundation  is  laid,  preliminarily,  by  the  party  set- 
ting up  this  codicil,  either  in  respect  of  capacity  or 
intention.  There  is  no  one  matter  of  business  even 
alleged  to  have  been  transacted  by  the  deceased  after 
his  paralytic  stroke ;    though  he  had  large  estates  ; 
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though  leases  were  to  be  attended  to ;  though  he  had 
mineral  property ;  though  there  was  a  large  sum  at 
his  banker's — ^yet  there  is  no  proof  that,  after  his 
seizure,  he  was  even  consulted  on  any  one  act  of  busi- 
ness in  the  management  of  his  own  concerns,  except 
as  to  the  mere  signing  of  drafts  for  the  current  house- 
hold expenses." 

Again  he  said  (jp.  450)  :  "  The  deceased  had  some 
degree  of  memory  and  understanding ;  he  was  not 
irrational ;  he  was  not  a  lunatic ;  there  was  no  aberra- 
tion, no  absolute  idiotcy,  nor  total  imbecility ;  he  could 
answer  correctly  ordinary  questions,  and  assign  a  rea- 
son for  his  ordinary  conduct ;  as  when  asked  '  whether 
he  often  went  to  London  ? '  he  answered,  '  No,  I  have 
no  occasion  for  it.'  So  in  regard  to  memory,  when 
asked  *how  many  children  he  had? — who  was  the 
colonel  and  lieutenant-colonel  of  his  regiment  ?  '—or, 
*  how  much  money  he  had  at  his  banker's  ? '  (proba- 
bly a  subject  often  mentioned  to  him,  and  then  recent- 
ly a  matter  of  much  anxiety  and  concern,)  he  might 
answer  correctly ;  or,  in  regard  to  his  cheques,  he 
would  probably  (aware,  of  their  usual  amount),  if  a 
check  were  drawn  for  £2,000  instead  of  £250,  have 
taken  alarm  at  the  sum,  and  refused  to  sign  it,  as  he 
did  the  draft  for  the  son's  commission, — ^such  a  degree 
of  memory  and  understanding  the  deceased  did  pos- 
sess ;  but  had  he  that  mind,  memory,  and  understand- 
ing to  enable  him  to  make  this  codicil  ?  '* 

"  The  degree  of  capacity  retained  by  Major  Blewitt 
might  have  been  sufficient  to  do  a  common  testament- 
ary and  natural  act;  he  might  have  been  competent 
to  make  a  reasonable  provision  for  natural  children  not 
before  provided  for,  or  for  a  faithful  servant,  more  es- 
pecially if  such  a  provision  were  supported  by  previous 
declarations  of  intention,  or  by  strong  probabilities 
arising  out  of  a  clear  and  well-ascertained  state  of  cir- 
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cumstances.  But  what  is  the  act  to  be  here  done  ? 
It  is  not  merely  to  alter  a  will  recently  made,  by  which 
he  had  provided  largely  for  Mrs.  Blewitt  and  her  chil- 
dren, but  to  alter  a  most  important  part  of  that  will, 
and  thus,  contrary  to  every  previous  testamentary  dis- 
position, take  away  the  residue  from  his  legitimate 
children." 

"In  support  of  this  change,  attempted  after  the 
paralytic  attack,  there  is  no  previous  declaration — ^not 
the  slightest  intimation  that  his  will,  made  only  six 
weeks  before  that  attack,  was  to  be  altered  in  any  re- 
spect, nor  was  there  in  the  conduct  of  the  former  resi- 
duary legatees  any  real  cause  of  departure  from  his 
will.  *****  When  capacity  is  in  question, 
the  inquiry  always  is,  was  it  adequate  to  the  act  ?  and 
that  inquiry  becomes  more  imperative  when  false  im- 
pressions, which  are  strongly  to  be  inferred  in  this 
case,  have  been  apparently  fixed  in  the  mind  of  a  tes- 
tator, and  he  has  become  a  mere  instrument  in  the 
hands  of  interested  persons." 

In  conclusion,  the  learned  Judge  said  (jp.  463) : 
"I  shall  content  myself  with  again  referring  to  the 
principles  of  law  applicable  to  the  decision  of  the  Oonrt 
First,  the  strong  presumption  of  law  is  always  adverse 
to  a^  nnfinished  instrument,  materially  altering  and 
controlling  a  will  deliberately  framed,  regularly  exe- 
cuted, recently  approved,  and  supported  by  previous 
and  uniform  acts  of  disposition ;  and  it  is  difficult  to 
conceive  a  case  in  which  iJiat  presumption  would  exist 
with  more  force  than  in  the  present,  looking  to  the 
former  wills,  to  the  condition  of  the  deceased,  to  the 
parties  in  whose  favor  the  codicil  was  to  be  made 
being,  at  the  time,  about  the  deceased,  and  to  the  ab- 
sence of  other  parties  to  whose  prejudice  these  altera- 
tions were  to  operate.  In  such  a  case  the  fullest  proof 
of  capacity,  equal  not  merely  to  some  testamentary  act, 
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but  to  this  important  revocation  of  former  dispositons, 
and  to  a  new  direction  given  to  a  large  proportion  of 
his  property,  should  be  cleared  established ;  and  in  this 
instance  the  condition  of  the  deceased,  the  possession 
of  him  by  the  parties  to  be  benefited,  and  the  &lse  im- 
pressions made  upon  his  mind,  have  also  a  strong  ap- 
pearance of  fraudulent  circumvention,  requiring  the 
case  to  be  proved  by  the  most  satisfactory  evidence; 
and,  lastly,  when  the  instrument  propounded  is  so  im- 
perfect, and  in  which  there  has  been  so  little  progress, 
even  if  it  were  proved  that  it  contained  at  that  time 
the  mind  and  intention  of  the  deceased,  still  it  must  be 
shown  that  such  intention  was  final,  that  it  continued, 
and  that  he  was  prevented  from  the  completion  of  it 
only  by  the  interruption  of  death.  In  all  these  respects, 
in  my  judgment,  the  proof  fails ;  and  it  is  my  duty  to 
pronounce  against  the  paper  propounded  as  a  codicil 
to  the  will." 

In  Swinburne  on  WilU^  part  7,  sect  4,  it  is  said 
(p*  887) :  "  It  is  not  unlawful  for  a  man  by  honest  in- 
tercessions, and  modest  persuasions,  to  procure  either 
another  person  or  himself  to  be  made  executor :  neither 
is  it  altogether  unlawful  for  a  man,  even  with  fair  and 
flattering  speeches,  to  move  the  testator  to  make  him 
his  executor,  or  to  give  him  his  goods,  except  in  these 
cases  following : 

'^  The  first  case  is,  when  he  that  is  made  executor, 
did  first  beat  or  threaten  the  testator,  and  thereby  did 
put  him  in  fear :  for  then  it  is  justly  suspected  and 
presumed,  that  the  testator  is  moved  to  make  his  tes- 
tament, rather  by  fear  than  by  fair  speeches.       "t^ 

"  The  second  case  is,  when  unto  flattery  is  jfoined 
fraud  or  deceit. 

"  The  third  case  is,  when  the  testator  is  ^  person 
of  weak  judgment,  and  easy  to  be  persuadecf,  and  t^ftr 
legacy  great  ^  s-r^ 
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''  The  fbarth  case  like  unto  this  is,  when  the  testa- 
tor is  under  the  government  of  the  persuader,  or  in 
his  danger :  and  therefore  if  the  physician  during  the 
time  of  sickness,  be  instant  with  the  testator  to  make 
him  his  executor,  or  to  give  him  his  goods,  this 
testament  is  not  good;  for  the  law  presumeth,  that 
the  testator  did  it,  lest  the  physician  dhould  for- 
sake  him,  or  negligently  cure  him.  So  it  is  if  the  tes- 
tator being  sick,  his  wife  neglect  to  help  him,  or  to 
provide  remedy  for  the  recovery  of  his  health,  and 
nevertheless  in  the  mean  time  busily  apply  him  with 
sweet  and  flattering  speeches,  to  make  her  his  execu- 
trix, or  to  bestow  his  goods  upon  her,  for  in  this  case, 
the  disposition  is  uneffectual. 

»  The  fifth  case  is,  when  the  persuader  is  very  im- 
portunate :  for  an  importunate  beggar  is  compared  to 
an  extorter,  and  it  is  an  impudent  part  still  to  gape 
and  cry  upon  the  testator,  and  not  to  be  content  with 
the  first  or  second  denial. 

^'  The  sixth  case  is,  when  the  testator  hath  made 
another  testament  before,  for  then  the  latter  testament, 
made  at  the  instigation  or  request  of  another  person,  is 
not  good  in  prejudice  of  the  former,  as  elsewhere  is 
and  shall  be  declared.'^ 

In  Mountain  v&  Bennett^  1  Oox^  353,  355,  which 
was  a  trial  of  an  issue  of  devisavit  vel  non^  at  the  bar 
of  the  Court  of  Exchequer,  Eybb,  C.  B.,  after  stating 
to  the  jury,  that  a  will  obtained  by  force  would  be 
void,  said  (p.  354) :  "  There  is  another  ground,  which 
though  not  so  distinct  as  that  of  actual  force,  nor  so 
easy  to  be  proved,  yet  if  it  should  be  made  out,  would 
certainly  destroy  the  will ;  that  is,  if  a  dominion  was 
acquired  by  any  person  over  a  mind  of  sufficient  sanity 
to  general  purposes^  and  of  sufficient  soundness  and  dis- 
cretion to  regulate  his  afiairs  in  general^  yet,  if  such  a 
dominion  or  influence  were  acquired  over  him  as  to 
prevent  the  exercise  of  such  discretion,  it  would  be 
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equally  inconsistent  with  the  idea  of  a  disposing  mind ; 
and  perhaps  the  most  probable  instance  of  such  a  do- 
minion being  acquired,  is  that  of  an  artful  woman  like 
the  present,  having  taken  possession  of  a  man^  and  sub- 
dued him  to  her  purposed 

In  Marsh  vs,  Tyrrell,  2  Hagg.  84,  a  married  woman 
made  a  will  and  codicil  in  1818  (eight  months  after 
her  marriage,)  by  which,  after  making  provision  for 
her  husband,  and  leaving  sundry  legacies,  she  be- 
queathed the  bulk  of  her  property  to  persons  who 
were  strangers  in  blood,  but  for  whom  she  had  long 
entertained  a  strong  friendship.  She  was  51  years  of 
age  when  she  was  married,  and  her  husband  was  64 ; 
and  there  appeared  to  have  been  no  remarkable  affec- 
tion between  them.  She  had  made  a  will  two  years 
before,  which  was  like  the  one  above  mentioned,  ex- 
cept the  provision  for  her  husband.  In  1827  (a  few 
weeks  before  her  death),  she  made  another  will  and 
codicil,  by  which,  with  the  exception  of  legacies  to 
three  servants,  and  rings  to  three  friends,  she  left  all 
her  property  to  her  husband,  and  appointed  him  and  a 
total  stranger  her  executors ;  the  Court,  holding  that 
the  latter  papers  were  obtained  by  the  husband^s 
undue  influence,  when  her  faculties  were  much  im- 
paired, pronounced  for  the  will  and  codicil  of  1818. 
Sir  John  Nicholl,  after  stating  the  contents  of  the  two 
wills,  said  (p.  87) :  "Here  then  is  a  great  change  of 
disposition ;  the  character  and  objects  of  the  former 
will  are  totally  abandoned." 

"  In  inquiring,  then,  into  the  factum  of  the  latter 
will,  it  becomes  material  to  examine  the  probability 
of  this  great  change  of  intention,  and  it  becomes  the 
more  necessary  to  examine  that  probability,  if  at  the 
time  of  making  the  disposition  the  capacity  was  in  any 
degree  weakened  or  doubtful ;  still  more  if  the  hus- 
band, in  whose  favor  this  great  change  is  made,  and 
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deceased,  must  almost  necessarily  have  great  influence 
and  authority,  should  be  the  person  originating  and 
conducting  the  whole  business  of  the  new  will  To 
examine,  then,  the  probability  of  this  change,  it  may 
be  proper  to  consider  the  grounds  and  circumstances 
of  making  the  first  will ;  if  that  were  made  upon  hasty, 
capricious,  temporary  considerations,  the  departure 
from  it  becomes  less  improbable ;  but  if  made  under 
motives  long  existing,  and  quite  naturally  inducing  it, 
the  adherence  to  it  will  be  the  more  strongly  presumed, 
and  the  circumstances  to  account  for  the  complete 
revolution  in  her  intentions  will  be  required  to  be 
more  forcible." 

After  examining  the  evidence,  the  learned  Judge 
arrived  at  the  conclusion  that  the  will  of  1818  ex- 
pressed  her  long-cherished  intentions,  and  was,  in  every 
respect,  such  a  will  as  a  person  so  circumstanced  would 
be  expected  to  make :  also,  that  there  was  evidence  of 
her  adherence  to  it  so  long  as  her  faculties  remained 
unimpaired. 

In  the  course  of  his  examination  of  the  evidence, 
the  learned  Judge  said  (^.  110) :  "If  then,  in  addition 
to  these  circumstances ;  first,  that  the  disposition  in  the 
new  will  is  highly  improbable ;  next,  that  the  husband 
had  been  endeavoring  to  get  at  her  deeds  and  testament- 
ary instruments,  and  further,  that  she  was  in  this  state  of 
doubtful  capacity ;  if,  in  addition  to  all  this,  we  yet 
find  that  the  husband,  as  far  as  the  evidence  goes, 
originates  and  conducts  the  whole  business,  represent- 
ing, or  rather  misrepresenting,  the  previous  facts,  and 
being  present  at  all  the  material  parts  of  the  transac- 
tion, the  case  proceeds  to  the  evidence  of  the  factum 
under  presumptions  of  fraud  and  imposition,  which 
hardly  any  evidence  would  be  sufficient  to  repeL  It 
would  at  least  be  extremely  difficult  to  show  that  she 
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was  a  free  as  well  as  a  capable  testatrix ;  to  show  that 
she  had  a  real  disposing  testamentary  mind,  and  an 
intention  to  abandon  all  the  dispositions  of  her  former 
will,  made  so  carefully,  and  adhered  to  so  firmly.  The 
strong  presumption  would  be  that,  in  whatever  she 
said  and  did,  however  it  might  impose  upon  the  wit- 
nesses, she  was  a  mere  instrument  and  puppet  in  the 
hands  of  her  husband." 

Again,  he  said  (j?.  121)  :  "To  revoke  this  former 
will,  so  made  and  so  adhered  to,  it  was  necessary  that 
the  deceased  should  be  proved  to  have  recollected  at 
least  its  general  contents ;  to  have  recollected  that  she 
had  distributed  memorials  among  her  friends ;  that  she 
had  provided  for  her  servants ;  that  she  had  given  her 
husband  a  certain  portion ;  that  she  had  bequeathed 
the  bulk  of  her  fortune  to  those  whom  she  had  long 
adopted  for  that  purpose,  the  children  of  Mrs.  Amelia 
Marsh ;  it  was  necessary  that  she  should  be  proved, 
upon  some  rational  grounds  negativing  the  importunity 
of  her  husband,  to  have  become  desirous  of  abandoning 
all  her  former  intentions ;  but  to  no  part  of  her  former 
will  is  there  the  least  reference.  That  this  new  will 
was  without  the  importunate  influence  of  the  husband, 
there  is  not  the  slightest  appearance  in  any  part  of  the 
evidence  of  Frederick  Tyrrell  or  Dr.  Burrows.  Hard- 
ing is  always  present,  he  scarcely  goes  out  of  the  room 
for  an  instant,  and  no  question  upon  the  point  of  free 
agency  is  put  to  the  deceased. 

"  Without,  then,  stating  this  preliminary  evidence 
more  minutely,  there  is  nothing  to  convince  me  that 
the  mind  of  the  deceased  was  sufficiently  probed  to 
ascertain  whether  she  was  or  was  not  either  a  free,  or, 
as  applied  to  such  a  will,  a  capable  testatrix ;  nothing 
satisfactorily  to  discover  what  her  real  wishes  were, 
without  the  restraint  and  influence  of  her  husband." 

"  By  the  law,  it  is  not  sufficient  that  the  testator  be 
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of  memory,  when  he  makes  his  will,  to  answer  familiar 
and  usual  questions,  but  he  oaght  to  have  a  disposing 
memory,  so  as  to  be  able  to  make  a  disposition  of  his 
estate  with  understanding  and  reason. 

"  To  support,  then,  such  a  complete  revolution  in 
the  testamentary  dispositions  of  the  deceased,  it  was 
necessary  to  show  that  she  had  recollection  of  what 
the  former  disposition  was,  even  supposing  there  were 
no  grounds  to  suspect  a  mere  tutored  acquiescence 
under  the  influence  of  the  husband.  The  influ- 
ence of  the  husband,  however,  is  much  more  readily 
inferred  to  have  its  effect  than  the  importunity  of  the 
wife,  and  yet  it  is  laid  down — *  If  a  man  makes  a  will 
in  his  sickness  by  the  ove^'-importurmiff  of  his  wife,  to 
the  end  he  may  be  quiet,  this  shall  be  said  to  be  a  will 
made  by  restraint,  and  shall  not  be  good.'  And  Swin- 
burne says,  in  respect  to  restraint,  *  Whereof  no  cer- 
tain rule  can  be  delivered,  but  it  is  left  to  the  discre- 
tion of  the  Judge,  who  is  to  consider  all  the  circum- 
stances.' 

(P.  141) :  *'  I  am  of  opinion,  that  it  was  the  will  of 
Mr.  Harding,  obtained  by  him  bv  undue  influence  and 
™^tJ  ^tnij-^oJ^  to  the  rel  wU-e,  and  in- 
tentions  of  the  deceased,  as  far  as  she  was  capable  at 
that  time  of  forming  any  testamentary  intention.'' 
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REFERENCES. 

(Ante  p. — )  Refers  to  tlie  preceding  pages  of 

this  volume. 

(I.  f.  10.)  Refers  to  the  first  volume  of  the 

testimony^  tenth  folio. 

(11.  f.  10.)  Refers  to  the  second  volume  of 

same^  tenth  folio.  1 

(III.  f.  10.)  Refers  to  the  third  volume  of 

same^  tenth  foUo. 

And  so  in  like  cases. 
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ARGUMENT. 

Mr.  William  M.  Evarts,  of  Counsel  for  the  propo- 
nent, having  concluded  his  opening  argument  in  support 
of  the  contested  Codicils,  Mr.  Charles  O'Conor,  of 
Counsel  for  James  Parish  and  Daniel  Parish,  the 
brothers  of  the  testator  and  his  residuary  devisees 
and  legatees  in  the  Will  of  September  1842,  addressed 
the  Surrogate  as  follows : 

May  it  please  ycmr  Honor  ^ 

The  multitude  of  circumstances  which  the  parties 
have  seen  fit  to  put  in  evidence  and  their  uniform 
tendency  in  the  same  direction,  may  be  thought  to 
render  this  a  remarkable  case.  But  in  most "  other  re- 
spects there  is  nothing  very  peculiar  about  it — ^it  is 
not  by  any  means  a  novelty.  It  is  one  of  a  class  ex- 
ceedingly numerous,  and  to  every  jurist  very  familiar. 
The  rich  man's  nurse,  whether  male  or  female,  relative 
by  blood,  connection  by  marriage,  casual  acquaintance 
or  hired  stranger,  often  appears  at  the  close  in  the 
character  of  universal  legatee,  under  color  of  a  codicil, 
dictated  by  the  nurse,  and  written  by  the  nurse's 
scrivener.  So  frequently  in  the  annals  of  our  jurispru- 
dence has  the  natural  heir  been  obliged  to  force  an  en- 
try upon  his  inheritance  by  breaking  down  some  im- 
pediment of  this  kind,  that  one  who  should  form  his 
opinions  of  men  and  manners  merely  from  the  law- 
books, might  suppose  a  judicial  drama  of  this  sort  to 
be  an  inevitable  consequence,  whenever  the  enfeebled 
possessor  of  wealth  spends  his  last  hours  in  the  cus- 
tody of  any  other  than  his  legal  heir. 

Referring  to  Moneypermy  vs.  Brown^  decided  in 

1711,    the  learned   author  of  ForJblanquie  EqmMj^ 
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(vol.  1,  p.  78)  illustrates  a  void  testament  by  feat- 
ures not  falling  far  short  of  those  which  mark  these 
codicils.  "  A  Will,"  says  he,  "  obtained  upon  impor- 
tunity by  the  testator's  wife,  his  hand  being  guided  in 
the  writing  of  his  name,  may  be  set  aside."  Earlier 
than  that  judgment,  and  later  than  Priifice  v.  Hasde- 
ton^  in  2Qth  JohnsorHs  Reports^  or  Cla/rk  v.  Fisher^  in 
2  OomstocKe^  499,  and  abundantly  scattered  through 
the  intervening  space,  may  be  found  instances  of  such 
attempts,  and,  to  the  honor  of  judicial  story,  the  records 
of  their  almost  invariable  defeat.  The  earliest  speci- 
mens of  forensic  eloquence  prove  that  such  cases  were 
of  frequent  occurrence  long  before  our  law  was  estab- 
lished or  our  language  spoken  by  civilized  men.  11 
Georgia  H.  343. 

The  proponent's  case  may  therefore  be  easily  un- 
derstood and  easily  dealt  with  in  conformity  to  prece- 
dent. Helplessness  in  the  power  of  avarice  presented 
an  opportunity  and  the  evil  passion  was  developed  in 
appropriate  action. 

Neither  has  our  opposition  any  feature  of  singu- 
larity. The  testator's  next  of  kin  may  reasonably  ex- 
pect to  be  the  objects  of  his  bounty ;  those  whom  he 
has  nominated  as  his  heirs  de  facto^  whilst  in  the  full 
possession  of  his  bodily  and  mental  strength,  may  fairly 
claim  the  benefit ;  and  they  properly  assume  the  office 
of  vindicating  his  Will.  It  is  a  duty  enjoined  upon 
them  by  himself  A  gift  of  the  inheritance  'involves 
the  duty  of  defending  it ;  a  duty  which  the  legatee 
owes  alike  to  himself,  to  the  testator,  and  to  justice. 

As  we  advance  in  the  examination  of  this  case,  we 
shall  find,  at  every  step,  a  certain  monotonous  conform- 
ity which  may  make  the  journey  somewhat  tedious. 

There  can  be  little  interest  in  a  narrative  where 
events  succeed  each  other,  like  cause  and  effect,  in 
such  a  natural  course  of  succession  that  each  **  casts  its 
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shadow  before/'  and  may  generally  be  anticipated  by 
the  auditor  before  it  can  be  fully  stated.  Still  the 
advocate's  duty  must  be  performed.  We  must  patiently 
review  the  eight  thousand  folios  of  evidence  in  which 
are  recorded  the  few  and  simple  elementary  facts  of 
this  case. 

Henry  Parish,  the  testator,  was  a  man  of  good 
sense  and  fair  education.  He  was  a  kind,  though,  per- 
haps, not  a  very  loving  husband.  As  he  had  no  chil- 
dren, we  cannot  speak  of  him  in  the  parental  relation  ; 
but  he  was  an  affectionate  brother.  His  career,  down 
to  the  period  of  his  apoplectic  seizure  in  July,  1849, 
conformed  to  these  characteristics.  His  Will,  exe- 
cuted in  1842,  is  a  model  in  the  judiciousness  of  its 
provisions  and  in  its  conformity  with  the  dictates  of 
natural  affection  and  the  presumable  wishes  and  inten- 
tions of  a  good  man  in  his  circumstances.  The  ap- 
oplectic seizure  initiated  a  new  and  entirely  different 
term  of  earthly  existence.  It  prostrated  his  mind 
irrecoverably ;  and  his  subsequent  life  corresponded, 
in  all  respects,  with  such  a  mental  condition.  The  three 
Codicils  propounded  on  behalf  of  his  wife  in  this  case 
were  framed  by  herself  in  her  own  favor  during  this 
latter  period.  They  were  written  by  her  law-agent, 
the  testator's  mark  being  affixed  to  them  by  that  law- 
agent,  without  the  least  voluntary  action  or  concur- 
rence of  will  on  the  part  of  the  testator.  The  provi- 
sions of  these  Codicils  not  only  conflict  with  the  fixed 
purposes  of  his  mind,  whilst  he  was  in  health ;  but 
they  are,  in  themselves,  unsuited  to  his  circumstances 
and  to  his  relations  with  his  wife  and  his  nearest  kin- 
dred. They  are  such  as  never  could  have  met  the 
approval  of  his  mind,  whilst  soundness  or  sanity  re- 
mained. The  contrast  of  condition  between  these  two 
periods  is  as  striking  as  the  contrast  between  the  Will 
and  the  Codicils.     Indeed  the  natural  contrasts,  and 
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the  natural  harmonies  are  preserved  throughout  his  his- 
tory in  entire  perfection. 

The  course  of  his  wife,  in  seizing  upon  his  estate,  as 
it  is  developed  in  the  testimony,  was  not  unprece- 
dented, and  her  methods  of  procedure  were  all  quite 
consistent  with  her  object,  circumstances,  and.  condi- 
tion. Indeed  many  bad  precedents  may  be  found  in 
the  books  for  each  of  her  acts,  pretences,  and  contri- 
vances. Though  of  a  highly  cultivated  intellect,  great 
intelligence,  and  accustomed  to  society,  she  was  un- 
practised in  business  affairs  when  she  entered  upon  the 
task  of  grasping  the  whole  of  her  husband's  great 
estate.  She  was  debarred  from  the  aid  of  unprincipled 
accessaries  by  the  great  respectability  of  her  associa- 
tions. The  same  cause  forbade  an  undisguised  state- 
ment of  her  views  and  cut  her  off  from  the  kind  of  ad- 
vice and  counsel  which  the  success  of  her  enterprise 
required.  With  no  stimulus  but  a  thirst  for  gain,  and 
no  guide  but  a  woman's  natural  wit,  she  was  not  per- 
fectly qualified  for  the  part  she  assumed,  as  sole  mana- 
ger and  director.  She  knew  not  how  to  avoid  im- 
pressing upon  her  measures  the  very  badges  by  which 
fraud  is  most  easily  recognized  and  detected.  Whilst 
diligently  struggling  to  fortify  herself  for  the  antici- 
pated conflict  by  devices  to  influence  opinion,  she 
recorded  each  day,  with  a  ludicrous  inconsistency,  the 
most  unequivocal  confessions  of  her  own  absolute 
knowledge  and  thorough  consciousness  that  through- 
out the  whole  apoplectic  period,  as  we  m^y  term  it, 
her  husband  was  wholly  without  either  volition  or 
understanding — a  mere  child  in  her  hands. 

These  Codicils  have  indeed  a  measure  of  support  in 
the  opinions  of  witnesses ;  but  the  same  witnesses  testify 
to  facts  by  which  these  opinions  are  completely  over- 
thrown. The  facts  are  sometimes  as  stated ;  the  opin- 
ions are  mistakes.    They  are  generally  expressed,  it  is 
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true,  by  witnesses  of  the  highest  respectability ;  nor  is 
this  very  remarkable.  Witnesses  of  an  inferior  stamp 
asaally  deny  the  real  facts,  or  fabricate  a  fictitious 
narrative ;  it  is  not  often  that  any  but  men  of  high 
position  will  venture  to  oppose  mere  opinion  against 
the  plain  deductions  of  common  sense.  (See  vol.  9 
Scotch  Court  of  Session  cases^  p.  1053.) 

The  facts  in  evidence,  and  coming  from  credible 
witnesses,  all  point  so  directly  to  the  same  conclusion 
that  no  one  can  be  surprised  at  the  principles  of  as- 
serted law  on  which  these  Codicils  are  attempted  to  be 
upheld.  Extravagantly  irrational  as  these  assumed 
principles  are,  their  assertion  is  indispensable  to  the 
proponent's  argument.  They  have  been  ably  stated  in 
the  very  ingenious  address  of  the  distinguished  Counsel 
(Mr.  Evarts),  and  we  must  admit  that  his  positions  are 
well  selected.  They  are,  indeed,  relevant  to  the  propo- 
nent's case.  Without  them  her  Counsel  must  have 
stood  mute.  They  are  three  in  number.  First.  That 
the  standard  of  legal  capacity  to  make  a  Will  is  very 
low ;  so  low,  indeed,  that  any  mortal  possessing  per- 
ception, memory,  and  reason,  in  any  degree,  however 
slight,  is  competent  to  make  a  Will.  Secondly.  That 
if  a  draftsman  of  undoubted  skill  and  integrity  state 
that  Jie  is  satisfied,  no  further  inquiry  can  properly  be 
instituted  by  the  Judge ;  and,  Thirdly,  That  where 
the  attesting  witnesses  are  persons  of  respectability, 
fraud  or  undue  influence  cannot  be  predicated  of  the 
transaction. 

We  deny  each  and  every  of  these  propositions.  We 
take  issue  upon  them  directly,  and  we  trust  we  shall 
be  able  to  show  that  each  one  of  them  is  wholly  un- 
tenable. 

I  understand  my  learned  friend  to  say  that  the 
whole  law  upon  the  subject  of  legal  capacity  is  contain- 
ed in  the  statute  which  declares  the  right  and  confers 
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the  power  to  make  Wills ;  but  he  admits  that  we  must 
ascertain  what  the  statute  means  by  the  lights  of  the 
common  law,  and  by  properly  applying  to  the  lan- 
guage employed  the  settled  rules  of  legal  construc- 
tion. 

I  am  quite  contented  with  this  basis.     My  reason- 
ing shall  conform  to  it. 

So  far  as  this  case  is  concerned,  the  statute  excepts 
from  the  power  of  devising  lands  none  but  "  idiots  and 
pei'sons  of  unsound  mind ;  ^  and  it  confines  the  power 
of  bequeathing  personal  property  to  "persons  of 
sound  mind  and  memory."  Why  these  different  for- 
mulae were  adopted  is  easily  ascertained.  The  first 
was  copied  almost  verbatim  directly  from  the  British 
statute  of  WiUs ;  the  other  was  an  adoption  of  the  most 
usual  form  of  expression  employed  in  the  Ecclesiastical 
Courts  of  Great  Britain,  to  describe  testamentary 
capacity.  They  were  both  penned  by  the  Revisers ; 
and  it  may  reasonably  be  supposed  that  each  of  them 
was  intended  to  express  the  same  general  idea  or  con- 
ception. 

If,  in  the  view  of  the  Revisei's,  "idiots"  were  a  dif- 
ferent class  from  "  persons  of  unsound  mind,"  or  not  in- 
cluded in  the  latter  description,  then  they  intended 
that  idiots  might  make  valid  testaments  of  personal 
property,  though  not  allowed  to  devise  lands.  Com- 
mon sense  forbids  this  interpretation,  whilst  the  <;om- 
raon  and  familiar  laws  of  our  language  require  us  to 
admit  that  every  idiot  is  a  person  of  unsound  mind. 
Extreme  practical  inconvenience  would  result  from  a 
judicial  determination  that  one  standard  of  capacity 
was  required  to  qualify  for  the  disposal  of  real  estate, 
and  another  for  exercising  a  like  power  over  personal 
estate.  Simplicity  and  uniformity  were  a  constant  aim 
of  the  Revisers,  as  well  as  the  revising  legislature  ;  and 
these  objects  were  specially  attended  to  in  the  Chapter 
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on  Wills.  This  distinctly  appears  by  2  E.  S.  63,  §  40, 
and  by  the  then  recent  controversy  upon  the  Jjeake 
WilL— 1  Paiffe,  347 ;  4  Wendell,  168.  An  intent  to 
engraft  upon  our  law  a  new,  unheai'd-of,  and  impracti- 
cable distinction  like  this,  cannot  be  supposed. 

Much  controversy  had  existed  on  the  very  debata- 
ble point  whether  a  diflferent  measure  of  mental  capac- 
ity was  required  to  make  a  contract  and  a  testament. 
Authorities  may  be  found  upon  both  sides  of  this 
moot-case.  Ante  pp.  230.  The  Revisers  settled 
it  by  applying  the  same  terms  to  describe  a  competent 
grantor  and  a  competent  devisor.  1  H.  S.  719,  §  7. 
Another  leading  object  of  the  revisers  was  to  avoid 
redundancy.  They  might  have  pursued  this  purpose 
more  closely  by  omitting  the  word  "  idiot "  altogether, 
for  it  was  evidently  included  in  the  other  phrase.  But 
it  was  only  a  single  word ;  it  was  found  in  a  statute 
the  interpretation  of  which  had  long  been  settled,  and 
it  is  the  habit  of  lawyers  to  adhere  to  such  forms.  In 
adopting  the  formula  describing  capacity  to  bequeath 
personal  estate,  their  precedent  was  less  authoritative 
than  a  statute,  and  left  ample  room  for  literary  con- 
densation, without  a  possible  sacrifice  of  force  or  clear- 
ness. ^The  common  Condidit  in  which  a  Will  of  personal 
estate  is  propounded  to  the  English  Ecclesiastical 
Courts  sets  forth,  among  other  things,  that  the  alleged 
testator  "  was  at  and  during  all  and  singular  the  prem- 
ises, of  perfect,  sound,  and  disposing  mind,  memory, 
and  understanding." — Sd  Burni  JSccleaiastical  Law^ 
p.  196,  PhtlUmore^s  edition.  The  Revisers  abridged 
this  form,  and  gave  us,  in  simpler  shape  the  same  pre- 
cise idea,  by  requiring  a  "  Bound  mind  and  memory. ^'^ 
That  they  did  not  intend  to  produce  a  diflference  in 
the  law  on  this  head  by  this  difference  between  phrase- 
ology referring  to  real  and  that  referring  to  personal 
estate,  is  absolutely  proven  by  a  single  consideration. 


288 

In  England,  the  jurisdiction  of  personal  bequests  and 
of  devises,  had  always  been  intrusted  to  different  tri- 
bunals, each  exercising  powers  absolutely  exclusive  of 
the  other. — 2  Paige^  398  ;  1  Oomsty  214.  Substantial- 
ly the  same  difference  in  the  formulae  describing  testa- 
mentary capacity  in  the  respective  cases  which  the  Re- 
visers adopted,  had  long  existed  in  England,  yet  in  the 
mass  of  reported  cases  on  contested  wills  there  cannot 
be  found,  even  in  the  arguments  of  counsel,  much  less 
in  any  judicial  decision  or  dictum,  the  remotest  hint 
that  any  difference  exists  in  the  measure  of  capacity 
required  to  devise  lands,  from  that  required  to  bequeath 
personalty.  It  is  indisputable  that  the  English  rule 
on  this  subject  and  our  own  are  the  same.  If  not  al- 
ways stated  in  the  same  words,  all  practice  and  all 
forensic  comment  prove  that  the  variously  expressed 
formulae  are  convertible — different  methods  of  convey- 
ing the  same  general  idea. 

The  absolute  identity  of  meaning  in  all  these  terms 

or  phrases  is  well  expressed  by  Lord  Chief  Baron 
CoMYN.  The  first  sentence  under  the  title  "  Idiot^^  in 
his  Digest^  vol.  4,  is  as  follows :  "  Peraons  who  are 
Tion  compotes  mentis  are  idiots,  or  of  non-sane 
memory." 

Let  us  return  to  our  Statute  of  Wills.  He  only  is 
allowed  to  bequeath  who  has  "  a  sound  mind,"  and  also 
a  sound  '*  memory P  Though  this  latter  word  is  not 
used  in  the  section  touching  devises,  I  have  proven 
that  its  import  is  implied  therein ;  and  it  is  the  ex- 
pressed statutory  standard  that  must  guide  your  judg- 
ment in  this  case  on  the  second  and  third  Codicils. 

What  was  always  meant  in  the  English  law — ^what 
is  meant  in  our  Statute — by  expressly  requiring  in  a 
testator,  not  merely  a  sound  mind^  but  also  a  sound 
memory  ? 

Memory  and  mind  are  not  strictly  synonymous 
terms. — 1  Haggard's  EccL  R.  384. 
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Mind  is  the  grand  total ;  it  is  composed  of  will,  or 
volition  and  memory  and  understanding,  or  perception. 
I  admit  that  to  a  sound  and  judicious  conception  of  the 
true  force  and  eflBicacy  of  language,  the  word  "  mem- 
ory ^  in  this  place  adds  no  new  idea.  It  adds  no  more 
to  the  sense  in  the  section  concerning  personal  estate 
than  the  very  useless  word  "  idiot "  does  in  the  section 
relating  to  the  realty ;  for  as  an  idiot  is  manifestly  one 
of  unsound  mind,  and  comprehended  in  the  latter 
phrase,  so  is  it  equally  clear  that  memory  is  an  indis- 
pensable constituent  element  of  mind^  and  consequent- 
ly he  who  has  a  sound  mind  must  have  a  sound  memo- 
^.  But  thia  is  very  strict  and  very  abstract  reasoning ; 
it  may  be  well  to  descend  somewhat. 

The  statute  requires  a  sound  mind ;  and  it  super- 
adds by  way,  it  may  be  thought,  of  explanation  or  of 
obviating  possible  misconception,  that  the  memory 
must  be  sound. 

Now,  memory  is  only  one  of  the  faculties  of  the 
mind ;  and  by  requiring  that  this  faculty  shall  exist, 
and  shall  be  in  a  sound  condition,  the  statute  has  ex- 
pressly indicated  that  the  mere  possession  of  a  mind 
does  not  endow  an  individual  with  testamentary  power. 
Something  more  is  required.  In  selecting  memory 
from  among  the  faculties  there  was  much  wisdom ;  it 
illustrates  better  than  any  other  that  could  have  been 
named  the  intent  of  the  law.  All  experience  proves 
that  both  will  and  perception  must  co-exist  if  memory 
be  present.  The  converse  is  not  true;  for  it  often 
happens  that  when  memory  is  almost  wholly  lost,  will 
and  perception  do  yet  survive  thc^  partial  wreck.  Hence 
it  resulla  that  to  require  a  sound  mind  and  memory  is 
to  require  not  only  a  soundness  in  the  mind,  but  also 
the  presence  and  soundness  of  all  the  ordinary  facul- 
ties constituting  mind. 

In  this  review  of  the  precise  terms  used  in  the 
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statute  law,  it  may  deserve  a  passing  notice  that  the 
word  "  mind  "  does  not  occur  in  the  English  statute  of 
wills,  nor  in  any  re-enactment  of  it  in  this  State  prior 
to  the  Revision  of  1830.  The  precise  words  employed 
are  that  no  Will  of  lands  shall  be  valid  if  made  by  any 
'*  idiot,  or  hy  any  person  of  nonnaane  memory^ — 34<A  c£- 
S5th  Henry  VIIL  chap.  5  §  14. 

The  distinction  between  lunacy  and  idiocy  belongs 
to  the  nomenclature  of  medical  science,  and  has  no 
very  important  place  in  our  testamentary  law. 

Idiocy  is  understood  to  mean  a  low  or  enfeebled 
mental  condition,  whether  connate  or  superinduced  by 
age  or  disease.  Lunacy  is  a  term  employed  in  medi- 
cal jurisprudence  to  describe  what  seems  a  more  active 
form  of  mental  unfitness.  It  is  a  state  in  which  the 
absence  of  a  regulator  is  more  apparent  than  the  ab- 
sence of  power ;  its  distinguishing  characteristic  is  the 
presence  of  illusions,  or  false  conceptions.  The  pure 
idiot  is  distinguishable  by  inactivity  of  mind ;  the  lunatic 
is  known  by  his  eccentricities.  It  is  obvious  that  in 
either  condition  the  mind  is  not  sound.  Consequently, 
the  phrase  "  of  unsound  mind  "  is  generic ;  it  embraces 
both  these  species,  and  it  embraces,  or  may  embrace, 
all  others,  if  lexicographers,  or  the  learned  in  mental 
phenomena,  have  framed,  or  shall  hereafter  frame,  other 
classes  witli  distinctive  designations.  Still  these  two 
words  may  be  conveniently  employed  in  legal  disquisi- 
tions. The  active  and  tangible  form  of  lunacy  renders 
proof  of  its  existence  comparatively  easy,  especially  in 
its  most  striking  forms.  On  the  other  hand,  idiocy, 
when  not  complicated  with  active  mental  disturbance, 
or  lunacy,  is  more  obscure.  Positive  or  affirmative 
proof  of  it  is  sometimes  very  difficult,  for  it  is  essential- 
ly a  negative. 

But  if  classification  aids  the  acute  and  learned,  it 
affords  the  means  of  misleading  those  not  so  highly 
endowed. 
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Much  use  is  made  of  the  term  lunatic  in  my  friend's 
argument;  and  be  has  assumed  that  that  particular 
form  of  mental  incapacity  did  not  exist  in  the  case  of 
Mr.  Parish.     According  to  some  definitions  of  lunacy, 
given  by  English  law  writers,  founded  in  fact  on  the 
statute  de  prerogativa  regis^  and  referring  to  a  subject 
totally  foreign  to  any  consideration  of  testable  capac- 
ity (11  Edward  II.  chap.  10),  he  certainly  was  not  a 
lunatic,  for  he  never  had  a  lucid  interval  during  the 
apoplectic  period.     But  if  there  was  any  mental  action 
at  all  in  his  case,  it  is  abundantly  proven  that  he  often 
labored  under  such    illusions  or  false  conceptions,  as 
constitute  the  distinguishing  marks   of   lunacy.    His 
mental  organism  was  suddenly  shattered  by  a  violent 
stroke.    This  may  have  destroyed  some  powers,  and 
released  others  from  a  certain  regulating  control  which 
belonged  to  their  normal  condition.    Such  a  state  of 
things  might  naturally  lead  to  exhibitions  of  the  phenom- 
ena specially  appropriate  to  each  condition.     Perhaps 
his  case  was  complex ;  it  certainly  displayed  the  char- 
acteristics  of  each    condition.      He   was    essentially 
idiotic ;  that  was  the  predominant  condition ;  but  his 
broken  and  disordered  memory,  and  his  utterly  pros- 
trated power  of  associating  ideas  or  perceptions,  led  to 
occasional  manifestations  which  might  properly  be  re- 
garded as  evidence  of  lunacy.     I  shall  not  admit  the 
absence  of  lunacy,  though  I  cannot  but  think  that  his 
condition  is  best  described  as  idiotic.    Probably  no 
thought  or  ratiocination  was  present  even  in  the  most 
energetic  action  ever  exhibited  by  him.     A  mere  ani- 
mal emotion  of  pleasure  or  discomfort  set  his  nerves  in 
motion,  and  the  habits  formed  in  his  sound  period 
sometimes  determined  their  course  of  action. 

I  presume  we  shall  have  but  little  dispute  as  to  the 
term  lunatic.  The  main  reliance  of  the  proponent 
seems  to  be  upon  the  word  "  idiot,"  and  its  supposed 
definitions  in  our  law. 
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Apart  from  the  considerations  connected  with 
lanacy  or  mania,  which  is  thus  assumed  not  to  have 
existed,  the  leading  proposition  of  the  proponent's 
Counsel  is,  that  all  persons  but  idiots  have  testamentary 
capacity,  and  that  an  idiot  is  one  having  no  mind  at 
all 

The  aim,  the  end,  the  object,  the  very  point  of  my 
learned  friend's  argument,  has  been  to  establish  that 
definition.  But  how  useless  it  is :  it  leaves  us  just 
where  we  were  before  it  was  uttered.  It  merely  rivets 
attention  to  the  word  mind^  and  leads  us  to  inquire, 
What  is  mind  ? 

Nothing  is  gained  by  such  a  definition.  It  merely 
enables  one  to  reason  in  a  circle;  so,  avoiding  all 
quarrel  with  those  who  might  desire  to  adopt  it,  I  will 
proceed  to  state  my  views  in  relation  to  the  condition 
called  idiocy,  or  that  kind  of  mental  unsoundness  pro- 
duced by  the  absence  of  power.  In  the  first  place,  no 
definition  of  either  idiocy  or  that  kind  of  mental  un- 
soundness is  possible.  None  has  ever  been  given — ^in 
terms  sufficiently  comprehensive  of  what  should  be 
comprehended,  and  at  the  same  time  sufficiently  ex- 
clusive of  what  should  be  excluded — to  satisfy  any  one, 
except  the  framer  of  the  definition  itself. 

I  have  not  met  with  a  single  definition  in  any 
authority  which  has  been  adopted  by  subsequent 
writers,  except  under  protest  The  approval  is  in- 
variably accompanied  by  some  qualification  or  ex- 
planation, or  some  illustration  going  beyond  the  pre- 
vious formula. 

I  insist  that  minds  differ  only  in  degree ;  and  in  my 
judgment  no  proposition  can  be  clearer.  Between  the 
lowest  idiot  that  ever  breathed  and  a  Locke,  a  Bacon, 
a  Newton,  a  Napoleon,  a  Caesar,  or  a  Cicero,  the 
difference  of  mental  capacity  is  only  in  kind  or  in 
degree.     It  is  a  fallacy   to  say  that  an  idiot  is  ono 
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without  mind.      No   human  being  can   live  and  be 
totally,  wholly,  absolutely  destitute  of  mind. 

This  proposition  cannot  be  denied,  except  by  the 
psychologists,  who,  drawing  a  line  between  the  princi- 
ple of  life  in  the  lower  animals  and  that  divine  essence, 
the  immortal  soul,  argue  that  every  human  being  is 
gifted  with  these  two  distinct  natures,  and,  calling  the 
latter  mind,  pronounce  the  other  mere  instinct.  Even 
if  that  doctrine  be  sound,  it  cannot  avail  the  party 
propounding  these  codicils.  We  assert  that  an  idiot 
is  one  having  a  very  low  grade  of  mind.  This,  though 
forensically  in  dispute  since  the  judgnent  on  Alice 
Lispenard's  Will,  in  26  Wendell,  is  a  trite,  familiar, 
universally  recognized  fact.  Our  common  dictionaries 
and  scientific  nomenclatures  all  prove  it.  A  whole  class 
of  people — the  Cretins  of  the  Alps — are  called  idiots. 
The  characteristic  differences  between  them  and  other 
classes  of  idiots,  the  causes,  origin  and  nature  of  their 
infirmities,  give  rise  to  diversities  of  opinion,  but  all 
writers  concur  in  denominating  them  idiots.  They 
present  a  clear  and  striking  illustration  of  our  doctrine. 
They  are  idiots,  yet  they  perform  all  the  ordinary 
functions  of  animal  life,  recognize  the  domestic  rela- 
tions, perpetuate  their  species,  and  can  be  taught 
within  certain  narrow  limits  to  perform  mechanical 
works  requiring  some  ingenuity.  One  of  them  will 
manufacture  a  single  watch-wheel  for  the  allowance 
which  supplies  his  daily  wants ;  but  in  the  acquisition 
of  this  simple  art  his  whole  mental  force  is  exhausted. 
Perhaps  no  effort  can  impress  upon  the  narrow,  feeble 
tablet  of  his  stinted  understanding  the  knowledge  how 
to  construct  a  second  wheel,  differing  in  the  slightest 
degree  from  the  first.* 

*  See  "  Ripley  &  Dana's  New  American  Cjclopcedia,"  articles 
"  Cretins »'  and  "  Idiocy. ^^ 
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Thus  the  history  of  a  whole  tribe  proves  the  na- 
ture of  idiocy.  Dr.  Rush,  in  his  treatise  on  ^'Diseases 
of  the  Mind^''  chapter  13,  jp.  292  (eee  ante  p.  247), 
mentions  the  case  of  a  young  man,  aged  twenty  yeai^ 
which  affords  a  very  good  iUustration.  At  two  years 
of  age,  the  physical  development  of  his  body  and 
limbs  was  arrested  from  some  unknown  cause.  A  man^s 
head  appeared  to  be  attached  to  the  body  of  a  child.  He 
uttered  only  inarticulate  cries,  yet  he  manifested  much 
attachment  to  his  mother,  and  also  to  his  sister,  who 
was  his  nurse  and  guardian.  He  was  delighted  with 
the  company  of  his  dog,  and  extremely  disturbed 
whenever  the  animal  was  absent.  Curious  visitors 
gave  him  pennies,  with  which  his  sister  bought  cakes 
for  him.  He  discovered  a  full  perception  of  cause  and 
effect  within  the  narrow  range  required  in  tracing  the 
connection  between  pennies  and  gingerbread ;  for  he 
showed  great  displeasure  if  a  stranger  went  away  omit- 
ting the  usual  tribute.  As  far  as  could  be  discovered, 
this  individual's  mental  capacity  went  no  further  than 
is  manifested  by  these  few  and  feeble  efforts.  All  men 
must  admit  that  this  creature  was  an  idiot ;  yet  it  can- 
not be  denied  that  he  had  some  mind.  As  in  the  case 
of  the  Cretins,  here  was  a  display  of  the  reasoning 
power;  some  regular  and  orderly  ratiocination.  It 
was  feeble  and  limited ;  but  it  was  perfectly  accurate 
as  far  as  it  went. 

The  proposition  that  if  any  mind  at  all  exist  the 
indidual  is  not  an  idiot,  cannot  be  said  to  have  any 
other  authority  than  the  decision  on  Alice  Lispenard's 
Will,  reported  in  26  Wendell ;  for  although  that  case, 
in  all  its  monstrous  length  and  breadth,  was  once  fol- 
lowed (6  Georgia  H.  352),  yet,  the  same  Court  soon 
afterwards  very  plainly  retracted  its  adhesion.  Its 
ludicrous  figure,  as  it  sits  on  the  stool  of  repentance, 
may  be  seen  in  11  Georgia  R,  345. 
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If  such  a  doctrine  was  adjudged  in  26  Wendell, 
the  case  must  be  abandoned  as  a  guide  in  juridical 
science.  There  are  ample  grounds  for  overruling  it, 
should  such  a  step  be  necessary.  If  it  denies  that 
feebleness  can  constitute  unsoundness,  it  is  a  paradox. 
Its  history  is  very  remarkable. 

James  Campbell,  the  learned  Surrogate  of  New 
York,  held  that  the  woman  was  an  idiot.  The  Hon. 
Ogden  Edwards,  Circuit  Judge,  and  after  him  Chan- 
cellor Walworth,  on  successive  Appeals,  concurred 
in  that  judgment.  On  the  21st  of  December,  when 
only  ten  days  of  official  life  remained  to  most  of  the 
Judges,  the  case  came  up  for  hearing  in  the  Court  of 
last  resort. 

The  hearing  occupied  three  full  days,  leaving  but 
seven  for  deliberation.  The  argument  was  forced  on 
against  the  respondent's  remonstrances  and  notwith- 
standing that  Mr.  Justice  Bronson,  the  only  judicial 
officer  present,  declared  his  inability  to  examine  the 
case  within  the  time  allowed.  On  the  31st  day  of 
December,  1841,  the  vote  was  taken.  The  Lieutenant 
Governor,  as  well  as  Mr.  Justice  Bronson,  declined 
to  vote,  on  the  ground  that  they  had  not  had  time  to 
consider  the  case.  Twelve  Senators  voted  to  reverse, 
five  of  them  were  indeed  lawyers ;  but  not  one  of  these 
five  had  ever  been  what  the  profession  calls  a  Judge, 
and  not  one  of  them  had  ever  acquired  a  name  at  the 
bar.  They  were  all  active  politicians,  and  must  have 
been  busily  engaged  in  finishing  their  legislative  duties 
during  the  short  period  between  the  hearing  and  the 
decision. 

Other  evidences  of  haste  exist.  The  Record  con- 
tained the  testimony  of  seventy  witnesses,  and  oc- 
cupied 317  octavo  pages;  nearly  one  hundred  author- 
ities were  cited  on  the  argument.  Under  these  cir- 
cumstances it  is  not  singular  that  of  the  seven  Senators 
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who  are  stated  to  have  assigned  reasons  for  their  votes, 
not  one  had  been  able  to  put  his  views  in  writing. 
What  any  of  them  said  at  the  time  of  the  decision  is 
not  stated  in  the  report.  Two  of  them  (Senators 
Verplanck  and  Scott)  subsequently  wrote  out  opin- 
ions and  delivered  them  to  the  Reporter,  (26  Wen- 
dell^ 296,  314.)  Another,  Mr.  Senator  Henry  A.  Liv- 
ingston, also  wrote  out  his  views  and  published  them 
in  the  New  York  Courier  and  Enquirer,  of  April  7, 
1842.    (Ante,  p.  2Zd.) 

In  what  degree  if  any,  these  subsequently  pre- 
pared opinions  or  apologies  resembled  the  speeches  for 
reversal,  delivered  amid  the  closing  scenes  of  the  legis- 
lative session,  is  a  matter  of  conjecture  only.  I  will 
give  no  further  details  of  this  decision :  "  Let  other 
men  and  other  times  do  justice  to  its  memory !  " 

No  judge  of  the  Court  for  the  Correction  of  Errors 
was  ever  directed  to  draw  up  reasons  for  the  judgment 
pronounced.  Consequently  opinions  reported  as  hav- 
ing been  delivered  in  that  Court  are  always  regarded 
as  no  more  than  a  statement  of  the  views  which 
governed  the  individual  in  giving  his  own  vote. 
Sometimes  the  Court  spoke  by  resolution,  but  never 
through  the  opinion  of  a  member.  It  follows  that 
the  opinions  of  Senators  Verplanck,  Scott  and  Liv- 
ingston have  no  higher  sanction  as  evidence  of  the 
law,  than  what  is  aflForded  by  the  opinions  themselves 
and  the  reputation  of  the  writers  for  learning  and  good 
sense.  They  are  not  authoritative  enunciations  of 
legal  principle  by  the  Court.  Against  these  opinions, 
I  cite  the  able  criticism  of  Dr.  Hay,  in  his  Medical 
Jurisprudence,  3c?  edition,  p.  100,  s,  79 ;  of  the  distinc- 
tion taken  he  says: — "  However,  tolerable  in  the  plea 
of  an  advocate  laboring  under  the  difi&culties  of  a  weak 
cause,  it  could  hardly  have  been  expected  in  a  judicial 
decision."  See  also  Wharton  and  Stitl^s,  Med,  Jur. 
ch.  1,  s.  10. 
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In  an  action  of  Ejectment  tried  in  our  Superior 
Court  before  the  late  learned  Chief  Justice  Oaklet, 
in  1843,  a  jury  found  that  Alice  Lispenard  was  an  idiot, 
thereby  annulling  that  same  will  as  to  the  real  estate. 
In  their  cross-examination  the  attesting  witnesses,  who 
were  medical  gentlemen,  took  a  distinction  between 
idiocy  and  lunacy.  No  illusions,  disturbance  or  men- 
tal irregularity  appearing,  they  rightly  conceived  that 
she  could  not  be  a  lunatic.  And  she  had  some  mind, 
ergo  she  could  not  be  an  idiot.  To  test  what  they 
meant  by  the  word  mind,  and  to  ascertain  how  much 
mind  she  had,  they  were  compelled  to  go  into  details. 
From  these  it  appeared  that  she  had  invariably  to  the 
age  of  fifty-five,  gone  through  the  ordinary  routine  of  a 
child's  life.  She  had  her  playthings ;  she  ran  to  the 
window  to  see  the  soldiers ;  she  ran  to  the  door  when 
the  bell  rang  to  see  who  was  coming,  and  she  would 
promise  to  be  a  good  girl  during  her  nurse's  absence, 
on  condition  that  apples  or  candies  were  brought  to 
her.  Of  mind  she  had  evidently  as  much  as  a  kitten 
inmost  respects;  and  in  some  respects  she  certainly 
had  more.  Indeed  she  had  as  much  mind  as  the  ma- 
jority of  children  possess  at  three  or  four  years  of  age. 
It  is  not  to  be  denied  that  Alice  Lispenard  was  in  mental 
capacity  far  above  Mr.  Parish,  during  his  apoplectic 
period.  But  these  worthy  Physicians  admitted  their 
belief  that  she  never  could  have  been  taught  to  repeat 
the  Lord's  Prayer,  or  to  count  twenty.  Whether  she 
could  have  been  taught  to  count  five  they  were  un- 
certain. Although  that  required  but  little  e£fort,  no 
one  had  ever  tried  her  capacity  in  numbers,  even  to 
that  extent. 

The  Cretins,  Dr.  Bush's  case  of  arrested  develop- 
ment, and  that  of  Alice  Lispenard,  illustrate  perfectly 
the  condition  called  idiocy.    I  will  not  attempt  a  defi- 
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nition.      Illustrations  ijiiglit  be  multiplied;   but  let 
these  suffice. 

The  obscurity  and  apparent  inconsistency  of  judi- 
cial opinions  and  elementary  writings  on  this  subject, 
are  due  to  the  manner  in  which  our  common  law  expo- 
sitions of  principle  have  struggled  into  life  and  light 
In  eariy  times  the  judges  were  constantly  contending 
against  the  vices  of  bad  government.  From  time  to 
time  constructions  were  adopted  by  the  judges  merely 
to  circumvent  some  existing  mischief,  favored  by  a 
vicious  legislature  or  an  aggressive  monarch/  Thus, 
though  perpetuities  were  established  by  Parliament, 
and  villein-bondage  was  deeply  seated  in  the  usages 
of  the  country  which  constituted  its  common  law,  they 
were  both  practically  eradicated  by  the  subtle  con- 
trivances of  judicial  interpretation. 

At  one  time  idiocy  and 'lunacy  were  regarded  as 
affections  of  the  mind  or  of  the  soul,  as  an  immaterial 
entity ;  the  presence  of  either  was,  consequently,  look- 
ed upon  as  a  vindictive  dispensation  of  Almighty  Pro- 
vidence, for  some  crime  of  the  subject  or  of  his  parents, 
either  committed  or  meditated.  This  superstitious  be- 
lief led  to  an  assumption  on  the  part  of  grasping  pre- 
rogative, that  the  property  of  any  one  duly  found  nMi 
compos  by  inquisition,  might  be  sequestrated,  and  the 
rents  and  profit9  taken  into  the  hands  of  the  sovereign 
for  his  own  use.  4  Gomyris  Digest^  title  Idiot.  In  re 
Bamdey^  3  Ath  171.  Swinburne  on  WiUa^  part  2, 
§4. 

.  To  avoid  this  consequence,  so  cruel  and  unjust  to 
the  relatives  of  the  afflicted  person,  if  not  to  himself 
Parliament  interposed  as  early  as  the  year  1324. 

Idiots,  or  ^^  natural  fools,"  and  lunatics,  or  persons 
having  "lucid  intervals,"  were  here  recognized  as  dis- 
tinct classes,  for  this  specific  purpose.  The  custody  of 
both  was,  indeed,  declared  to  be  in  the  sovereign,  in- 
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stead  of  the  private  lord-proprietor ;  but  their  personal 
rights  were  subjected  to .  a  marked  discrimination. 
The  profits  of  the  idiot's  land,  beyond  what  was  neces- 
sary for  his  mere  sustenance,-  remained  to  the  king.  It 
was  otherwise  as  to  the  lunatic.  He  and  his  family 
were  to  be  competently  maintained  out  of  the  profits, 
and  the  residue  was  to  be  preserved  for  his  use.  17 
Edward  11.^  eh.  9-10.  I  refer  to  the  remarks  of  Lord 
Chancellor  in  Oxendmy^  Gompton^  2  Vesey^p.  69-70; 
Ambler^  701.  See  Coke^a  Second  Institute^  p.  14:,  on 
Moffna  Charta.  Thus  the  ancient  evil  remained  in  full 
force  in  respect  to  idiots,  or  those  whose  mental  defect 
was  merely  a  feebleness,  not  marked  by  mania  or  irre- 
gularity. This  short-coming  of  the  legislature  left  a 
sphere  for  judicial  legislation,  as  it  is  sometimes 
called. 

In  Barnsley^s  Oase^  3  Ath.  174,  Lord  Hardwicke, 
speaking  of  the  length  of  time  spent  on  a  commission 
in  Wenman's  case,  says  the  delay  arose  from  "  the  un- 
willingness of  the  jury  to  find  him  an  idiot,  because  of 
the  consequence  /  but,  upon  an  inquisition  of  lunacy, 
they  found  hind  a  lunatic  immediately."  Not  only 
jurors  but  judges  strove  to  confine  the  condition  called 
legal  idiocy  within  the  narrowest  possible  limits.  And 
although  as  civilization  advanced,  individual  rights 
became  more  firmly  established,  and  prerogative  was 
less  harshly  exercised,  yet  the  old  illustrations,  or  defi- 
nitions of  idiocy,  remained  in  the  books,  with  all  the 
force  which  our  practical  jurisprudence  attaches  to 
precedent.  Applying  these  definitions,  it  is  easy  to 
give  a  plausible  front  to  any  error.  This  very  case  of 
Barneley  was  Mr.  Senator  Verplanck's  "sound  and 
strong  authority;"  but  that  was  not  a  testamentary 
case;  it  was  a  commission  de  lunatico  inquirendo. 
Lord  Hardwicke  expressly  grounds  his  opinion  on  a 
duty  of  not  "  extending  the  authority  of  the  crown." 
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Neither  that  great  Judge,  nor  any  other  English 
Judge,  ever  thought  of  applying  the  language  there 
used  as  a  criterion  of  testable  capacity.  That  error 
was  reserved  for  another  clime  and  another  age. 

Indeed,  the  statute  itself  flatly  contradicts  Mr. 
Senator  Verplanck's  construction. 

The  technical  import  of  the  term  idiot^  in  the  Eng- 
lish law,  was  not  a  very  pertinent  inquiry.  The  only 
question  before  the  Surrogate,  or  the  Court  of  Errors, 
in  Alice  Lispenard's  case,  seems  to  have  been  the 
validity  of  the  paper  as  a  will  of  personal  estate. — 26 
Wend.,  256,  290,  323.  The  word  idiot,  as  I  have 
shown,  does  not  occur  in  the  section  concerning  wills 
of  personal  estate ;  and  that  section  does  not  satisfy 
itself  by  declaring  that  the  testator  must  have  a  mind  / 
but,  in  express  terms,  it  characterizes  the  kind  of  mind 
which  is  required — ^that  is  to  say,  a  ^^  sound  mind.'' 
And  it  also  expressly  requires  a  sound  memory. 

How  paradoxical  to  say  that  any  mind,  however 
feeble,  will  satisfy  these  words ! 

It  may  not  be  amiss  to  say,  in  passing,  that  scienti- 
fic research  has  exploded  the  theory  that  mental  dis- 
ease arises  from  a  Divine  judgment  upon  the  soul  as 
an  immaterial  entity.  It  is  now  universally  acknowl- 
edged that  the  brain  is  the  material  organ  of  thought. 
Mind  is  the  result  of  its  action.  Original  imperfect- 
ness  of  the  brain,  failure  in  growth  to  maturity,  and 
subsequent  decay  or  rupture,  exhibit  similar  results ; 
mental  completeness,  soundness,  integrity,  is  absent 
In  a  given  case,  if  the  material  organ  be  imperfect  or 
not  developed,  it  may  still  perform  some  of  the  ordi- 
nary movements  that  belong  to  the  sound  human 
mind,  but  these  cannot  extend  beyond  the  strength  of 
the  instrument;  and  if  its  feebleness  be  extreme,  the 
individual  will  be  denominated  an  idiot  If  that  ex- 
pression is  preferred,  he  may  be  said  to  have  no  mind. 
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So  when  a  brain,  originally  sonnd  and  perfect,  is  in- 
jured  by  natural  decay,  by  disease,  or  by  the  stroke  of 
violence,  if  the  injury  fall  short  of  utter  annihilation, 
there  may  be  some  subsequent  mental  action.  Such 
was  probably  the  condition  of  Henry  Parish  from  the 
time  of  his  apoplectic  seizure. 

There  are,  however,  certain  marked  differences 
between  the  case  of  a  man  fifty  years  old,  of  matured 
strength,  regular  business  habits,  and  a  vigorous  intel- 
lect, suddenly  broken  down  and  reduced  to  idiocy  by 
a  lesion  of  the  brain,  from  internal  or  external  causes, 
and  that  of  a  person  whose  brain  never  developed  it- 
self, or  who  never  acquired  any  considerable  knowl- 
edge of  men  or  thinga  In  the  former  case,  actions 
merely  automatic,  but  resembling  the  results  of  reason 
and  reflection,  are  produced  by  the  mechanical  force 
of  habit  Habits  formed  and  persisted  in  during  a 
long  and  regular  life,  so  completely  incorporate  them- 
selves with  the  constitution  of  the  individual,  that  even 
whilst  in  sleep,  or  in  a  state  of  insensibility  from  a 
blow,  or  other  cause,  the  human  machine  will  go  on 
performing  some  of  those  acts  which  it  has  been  so 
long  in  the  habit  of  performing.  For  instance,  whilst 
the  intellect  is  perfect,  the  organs  of  speech  acquire  a 
habit  of  action  in  the  production  of  words,  which  be- 
comes in  so  great  a  degree  mechanically  fixed,  that 
after  the  governing  mind  is  entirely  lost,  the  habit 
may  continue,  in  more  or  less  perfection,  for  a  time  at 
least.  Therefore,  it  amounts  to  little  if  Henry  Parish 
did  speak,  or  show  a  perception  of  some  things  which 
no  congenital  idiot  could  have  perceived. 

I  believe  this  statement  fairly  presents  the  first  issue 
between  us.  I  will,  nevertheless,  add  a  plain  and  fa- 
miliar illustration  of  what  I  mean  by  that  unsoundness 
of  mind  arising  from  the  mere  absence  of  power 
whereby  our  law  incapacitates  one  to  make  a  will. 
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Let  us  consider  the  degree  of  mind  possessed  by 
any  ordinarily  developed  boy  at  two  or  three  years  of 
age.  He  is  just  beginning  to  creep  about  with  the  aid 
of  a  chair:  he  can  say  "pa,"  and  "ma,"  and  distin- 
guish the  different  application  of  these  words ;  he  can 
make  a  selection  of  subjects  within  his  limited  sphere 
of  perception  and  thought;  he  can  desire  the  thing 
which  pleases  his  appetite,  and  view  with  disrelish  the 
thing  it  does  not  crave  ;  he  can  be  pleased  with  one 
thing,  he  can  be  displeased  at  another;  and  he  can 
plainly  indicate  both  of  these  emotions.  He  can  be 
disturbed  at  some  unpleasant  presentation,  and  can 
plainly  manifest  that  there  is  present  in  his  tiny  per- 
ceptions a  sense  of  the  disagreeable.  This  child  may 
be  most  beautiful  and  interesting ;  he  is  not  an  idiot. 
But  if  the  hand  of  Omnipotence  should  be  laid  upon 
his  brain,  completely  arresting  its  further  growth,  I 
ask  your  Honor,  would  not  that  child,  on  arriving  at 
mature  years,  be  pronounced  an  idiot  ?  If  incapable 
of  writing,  incapable  of  reading,  and  incapable  of 
speaking,  to  any  considerable  extent,  concerning  the 
affairs  which  ordinarily  interest  us  in  this  life,  I  ask, 
could  he  be  pronounced  a  person  "  of  sound  mind  and 
memory?"  I  shall  not  urge  the  case  of  a  person 
whose  growth  of  mind  was  suppressed  after  the  age 
of  twelve,  thirteen,  or  fourteen ;  but  I  ask  you  to  take 
for  your  example  the  simple  and  intelligible  case  of  a 
child  some  three  or  four  years  old,  and  suppose  the 
mental  development  to  be  suppressed  from  that  period. 
In  such  a  case  the  passions  and  the  will,  a  considerable 
amount  of  memory,  and  some  degree  of  reasoning 
power  might  be  exhibited, — ^yet  I  maintain  that  a  man 
of  mature  age,  possessing  only  this  childish  intellect, 
would  be  in  every  legal  sense  an  idiot — would  be  in 
no  sense  testable,  as  a  person  of  "  sound  mind  and 
memory  "  within  the  meaning  of  the  Statute. 
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I  have  said,  that  if  the  counsel  opposed  to  us  could 
maintain  the  conceit,  that  every  man  possesses  two 
distinct  psychical  elements, — "  the  spirit  of  man  that 
goeth  upward,  and  the  spirit  of  the  beast  that  goeth 
downward  to  the  earth,''  it  would  do  them  no  good. 

It  would  only  prove  that  animal  instinct  is  suffi- 
cient to  sustain  animal  life.  They  cannot  pretend  that 
animal  instinct  is  mind  in  the  sense  the  testamentary 
law  attaches  to  that  word. 

There  is  not  one  single  act  of  perception,  memory, 
volition,  choice,  or  judgment  on  the  part  of  Mr.  Parish 
after  his  apoplectic  seizure,  satisfactorily  proven,  which 
rises  above  the  grade  of  this  mere  animal  instinct  as 
daily  witnessed  by  us  all.  Considerable  time  must 
elapse  before  the  senior  counsel  on  the  other  side  can 
address  you.  I  now  challenge  him  to  present,  when 
his  turn  shall  have  come,  one  single  act  of  Henry  Par- 
ish, during  the  period  in  question,  which  is  not  equalled 
in  the  daily  "walk  and  conversation''  of  my  learned 
friend's  own  canine  companion. 

In  proceeding  to  review  the  testimony,  I  shall 
endeavor  to  establish  these  points:  First  that  ever 
after  the  apoplectic  seizure  of  July  '49,  the  testator 
was  in  a  state  of  idiotic  dementia,  and  totally  incom- 
petent to  any  testamentary  act.  Secondly,  that  if, 
through  the  force  of  imagination,  he  could  be  invested 
with  a  mind  susceptible  of  being  coerced  by  external 
force  or  misled  by  fraud  and  deception,  he  was  in 
making  these  Codicils,  completely  under  the  control 
of  both  these  influences,  and,  thirdly,  that  there  is  a 
total  absence  of  any  satisfactory  evidence  that  he  con- 
sciously participated  in  the  act  of  subscribing  any  of 
these  Codicils.  On  the  contrary  I  shall  shew  by  af- 
firmative proof  that  they  were  not  merely  in  their 
original  concoction;  but,  also  in  the  simple  forms 
of  execution,  the  acts  of  his  wife,  and  her  agents. 
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I  cannot  present  separately  the  evidence  bearing 
on  each  of  these  points.  The  facts  and  considerations 
connected  with  the  first  and  second  are  so  intermin- 
gled that  nothing  wonld  be  gained  by  an  attempt  at 
a  severance.  The  third  may  be  viewed  by  itself  con- 
veniently and  profitably.  I  may  have  occasion  to 
glance  at  it  occasionally,  as  I  go  along ;  but  as  far  as 
practicable,  the  evidence  relating  to  it,  and  the  obser- 
vations which  that  evidence  may  require,  shall  be 
reserved  until  the  point  itself  shall  come  directly  under 
review  in  the  or^er  now  suggested. 

Throughout  my  remarks  I  shall  treat  this  as  a  con- 
troversy between  the  brothers  of  Mr.  Henry  Parish, 
and  his  widow.  She  is  the  only  party  interested  in 
the  Codicils  who  takes  any  part  in  support  of  them. 
I  shall  therefore  refer  to  her  as  the  proponent  The 
Executor  in  whose  name  they  are  propounded,  is  not 
shown  to  have  otherwise  concerned  himself  in  the 
.  matter,  than  by  complying  with  that  mere  formality. 
Whether  it  was  legally  or  morally  right  in  him  to  pro- 
pound the  Codicils,  or  whether  it  was  wise  or  expe- 
dient, I  will  not  say : — But  I  will  say  one  thing  in 
favor  of  that  honorable  gentleman.  No  true  man 
could  have  done  less  for  an  only  sister  under  the  cir- 
cumstances. He  has  simply  propounded  the  instru- 
ments and  left  her  to  vindicate  them  if  she  can.  I 
deem  him  no  party  to  this  controversy,  and  to  him  I 
may  not  again  refer.  I  will  speak  of  the  real  parties. 
But  so  various  are  the  reasons  devised  by  the  proponent, 
and  now  put  forth  by  her  counsel  as  possibly  having 
infiuenced  the  testator  in  the  testamentary  acts  now 
falsely  imputed  to  him,  that  it  becomes  necessary  to 
display  before  you  a  great  variety  of  details  which 
otherwise  need  not  to  have  been  noticed. 

Daniel  Parish  is  a  wealthy  man,  but  as  father  and 
grandfather  he  is  the  parent  of  a  numerous  posterity 
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who  are  all  entitled  to  his  love  and  protection — who 
will  be  entitled  to  divide  his  property,  when,  in  the  ful; 
ness  of  days,  he  shall  be  called  hence.  James  Parish, 
the  other  brother,  is  an  infirm  man,  stricken  with 
blindness,  and  quite  aged,  being  eight  or  ten 
years  the  senior  of  Daniel.  Some  property  came 
to  him  by  inheritance ;  but  he  is  not  a  man  of  much 
means.  This  latter  fact  plainly  appears;  for  after 
receiving  all  the  estate  he  is  shown  to  have  ever  in- 
herited, he  was  needy  enough  to  accept  a  gift  of 
six  thousand  dollars  from  his  brother,  ]penry  (L  f.  1964, 
1192.) 

The  lady  is  now  (1857)  somewhat  above  the  age 
of  fifty,  and  is  without  any  family.  (I.  £  3178.)  By 
her  husband's  bounty  she  takes  under  his  will  an 
amount  of  property,  amply  sufficient  to  gratify  every 
reasonable  desire,  and  enabUng  her  to.  provide  Uber- 
ally  for  her  near  relatives.  Of  course  it  is  not  suf- 
ficient to  gratify  the  lust  of  wealth ;  for  when  that , 
exists,  it  is  insatiable.  Not  only  is  the  estate  given  to 
her  by  the  original  will,  amply  sufficient  to  gratify  all 
her  reasonable  desires,  but  its  income — ^the  mere  an- 
nual income, — ^is  two-fold  greater  than  the  testator's 
whole  expenditure  during  the  period  in  his  life  when 
he  and  his  lady  lived  upon  the  most  liberal  and  costly 
scale,  the  period  of  their  greatest  wealth  and  pros- 
perity.    (Exhibit,  No.  285— .1X1.  £  2134,  2060.) 

The  testator  died  at  the  age  of  sixty-eight  years, 
on  the  2d  of  March,  1856.  (I.  f.  827.)  His  estate  in 
round  numbers  amounted  to  $1,500,000.  (III.  f.  1772, 
1805, 1  f.  1979,  834.)  His  will  gives  to  his  lady  more 
than  $300,000.— (IIL[f  76,  77.)  What  then  is  this 
controversy  ?  It  is  an  attempt  on  the  part  of  this  aged, 
childless,  and  superabundantly  wealthy  widow,  to 
grasp  nearly  the  whole  residue  of  the  estate.  By 
means  of  these  three  papers  of  bequest  and  revocation, 
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each  prepared  by  her  own  lawyer,  bearing  a  mark  as 
the  testator's  signature  and  now  here  propounded  for 
her  benefit,  she  seeks  to  overthrow  the  manifest  will 
of  the  testator,  expressed  when  he  was  in  the  full  pos-  ' 
session  of  all  his  mental  and  bodily  faculties — a  will  j 
executed  after  careful  meditation,  and  with  the  aid  of 
judicious,  skilful,  and  impartial  counsel,  selected  by 
himself.  Her  object  is  to  set  aside  that  will,  and  to 
sweep  into  her  own  coffers,  over  and  above  its  liberal 
provisions,  the  whole  residue  of  the  testator's  estate, 
amounting,  at  low  valuations,  to  at  least  one  million  of 
dollars.  I  do  not  mention  these  circumstances  as  con- 
trolling, or  indeed  as  of  any  weight ;  but  because  my 
learned  friend  devoted  a  whole  day  to  examining  ac- 
counts and  exhibiting  arithmetical  calculations  and 
thence  striving  to  deduce  an  argument  in  favor  of  the 
dispositions  attempted  by  these  Codicils.  He  has 
claimed  that  there  would  be  some  hardship  in  the  re- 
sult, if  the  will  should  stand,  and  the  fierce  avarice  which 
covets  the  whole  residue  should  be  disappointed. 

The  brothers  contest  these  pretended  Codicils. 
Their  standing  in  court  for  that  purpose  is  clothed 
with  the  highest  natural,  moral  and  legal  sanctions. 
They  are  the  testator's  nearest  kinsmen;  their  con- 
sanguinity is  written  in  the  law  of  nature,  and  it  gives 
them,  under  the  general  law  of  the  land,  a  clear, 
simple,  certain  and  direct  title  to  this  succession.  Nor 
does  their  contestation  rest  on  this  basis  alone ;  they 
also  produce  in  support  of  their  title  the  undoubted 
testament  of  the  deceased,  declaring  them  his  own 
chosen  and  exclusive  heirs  in  fact. 

Their  selection  as  his  heirs  was  not  the  observance 
of  an  unmeaning  form.  With  a  copiousness  and  in- 
tense exactitude  of  expression  rarely  to  be  found  in  a 
residuary  clause,  the  testator  gave  to  these  brothers 
not  only  the  residue  of  all  he  then  had,  but  all  that  he 
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I 

might  thereafter  acquire,  "  by  purchase,  descent,  dis- 
tribution or  otherwise."  I  refer  to  the  will,  cUmaea  13, 
and  14 

These  papers,  called  Codicils,  are,  indeed,  clothed 
with  all  the  forms  and  ceremonies  prescribed  by  law. 
Who  ever  heard  of  a  fraudulent  testament  gotten  up 
by  a  self-created  legatee,  with  the  aid  of  her  own 
Counsel,  that  was  not  marked  by  a  punctilious  obser- 
vance of  all  these  forms  ?  The  observance  of  them  is 
no  evidence  of  fraud,  but  their  presence  is  neither 
evidence  of  capacity  in  the  testator,  nor  of  good  faith 
in  those  about  him ;  it  only  proves  that  they  knew 
how  to  perform  artistically  the  act  in  which  they  were 
engaged. 

Before' these  papers  were  concocted,  Mr.  Parish  was 
overtaken  by  a  fearful  calamity.  In  apparent  health,  in 
the  fulness  of  strength,  and  in  the  midst  of  all  life's 
enjoyments,  he  was  suddenly  stricken  down  as  by  a 
death-summons.  A  stroke  of  apoplexy,  producing 
total  insensibility,  arrested  him  in  the  midst  of  his 
employments.  Animal  life  was  not  extinguished; 
mere  sensation  resumed  its  play ;  but  the  union  be- 
tween mind  and  matter  never  re-appeared  in  a  degree 
sufficient  for  the  intelligent  transaction  of  any  business. 
Indeed,  it  may  safely  be  said  never  to  have  re-appeared 
in  any  degree. 

During  the  whole  six  years  which  succeeded  this 
event  and  preceded  the  testator's  death,  he  was  in  the 
care  and  custody  of  this  lady  and  her  brothers.  He 
was  subject  to  the  absolute  control  of  his  wife  in  all 
things.  No  unextinguished  desire  of  mere  animal  na- 
ture could  be  gratified  except  by  and  with  her  consent ; 
and  there  is  no  satisfactory  evidence  in  this  case  that 
any  desire  ever  existed  on  his  part  during  this 
whole  period  other  than  those  manifested  by  the  lower 
animals  through  the  agency  of  mere  instinct. 
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I  have  said  that  such  a  condition  is  apt  to  give  rise 
to  precisely  such  controversies  as  the  present.  I  repeat 
the  assertion.  The  annals  of  jurisprudence  abound 
with  attempts,  by  those  having  charge  of  an  imbecile, 
to  disappoint  the  just  expectations  of  his  kindred  by 
such  means  and  instrumentalities  as  are  developed  in 
the  evidence  before  us.  There  is  also  a  certain  family 
resemblance  in  this  class  of  cases ;  and  on  comparing 
these  codicils  with  their  unhallowed  predecessors  in 
the  long  family  of  convicted  frauds  recorded  from 
time  to  time  for  centuries  in  our  law  reports,  we  should 
find  that  in  their  preparation  and  execution,  in  the  pe- 
culiar agencies  employed,  and  in  the  attempts  to  prove 
them,  there  are  exhibited  precisely  the  same  features 
which  in  former  instances  have  secured  condemnation 
before  the  tribunals  of  justice.  Perhaps  in  fully  dis- 
playing their  merits,  or  rather  their  demerits,  I  may 
unduly  task  your  patience.  But  it  does  not  become 
me  to  anticipate  judgment,  or,  relying  on  the  strength 
of  my  own  convictions,  to  omit  the  performance  of  my 
duty  as  an  advocate.  That  duty  is  fully  to  develop 
the  facts  and  such  relevant  considerations  as  arise  from 
them. 

I  shall  review  the  condition,  habits,  relations  and 
character  of  Henry  Parish  before  his  apoplectic  seizure 
as  disclosed  in  proof,  and  shall  contrast  with  these  his 
condition,  bodily  and  mental,  during  the  long  night  of 
intellectual  darkness  which  succeeded  that  event.  It 
will  be  my  effort  to  bring  these  two  conditions  dis- 
tinctly before  your  honor  in  the  first  place,  without 
any  particular  reference  to  the  alleged  execution  of 
the  codicils.  This  will  facilitate  a  dispassionate  com- 
parison. This  comparison  will  be  found  full  of  interest. 
It  will  afford  great  aid  to  the  impartial  and  judicious 
investigator  in  his  search  for  truth.  After  this  pre- 
paratory investigation  we  will  be  better  preparoiijto     i 
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examine  the  testimony  bearing  directly  and  indirectly 
upon  the  fabrication  of  these  codicils. 

We  shall  be  called  upon  to  enter  the  sick  man's 
chamber ;  we  shall  find  it  devoted  for  the  time  to  un- 
holy purposes.  We  shall  there  find,  as  the  controlling 
mind  presiding  over  the  ceremonies  whereby  the  fixed 
purposes  of  Henry  Parish  were  to  be  subverted,  the 
lady  for  whose  pecuniary  benefit  the  mischief  was  de- 
signed, and  was  to  be  accomplished.  We  shall  find 
that  every  co-operator  in  what  was  there  enacted,  and 
almost  every  witness  allowed  to  be  present,  was  se- 
lected for  the  purpose  in  a  spirit  sedulously  precau- 
tionary, and  by  agencies  subtle  and  cunning,  though 
not  wise. 

Henry  Parish  was  bom  at  Coxsackie  in  the  State  of 
New  York,  in  January,  1788.  (I.  f.  827.)  His  father, 
Jacob  Parish,  was  a  respectable  Quaker  storekeeper  in 
that  town.  His  mother  was  a  sister  of  Jacob  and 
Thomas  Powell,  afterwards  well  known  as  the  leading 
merchants  in  Newburgh,  then  indeed  an  inconsiderable 
town.  (I.  f.  816.)  He  commenced  life  as  clerk  to  his 
uncles  in  their  store  in  Newburgh,  and  there  made  the 
acquaintance  of  his  life-long  friend,  Mr.  Joseph  Ker- 
nochan,  a  witness  against  these  codicils.  In  1814,  he 
removed  to  the  city  of  New  York,  where,  under  va- 
rious firms,  he  continued  in  trade  until  the  year  1838, 
with  only  one  short  interval,  say  from  1825  to  1827. 
(I.  f.  816  to  823.)  In  1838,  he  finally  retired  from 
active  business,  and  from  that  time  until  his  apoplectic 
seizure  in  1849,  a  period  of  eleven  years,  he  was  only 
concerned  in  occasional  speculations.  His  only  regu- 
lar occupation  was  the  care  and  investment  of  his 
estate. 

His  firms,  and  the  nature  of  their  business,  I  will 
hereafter  state  more  particularly.  He  had,  no  doubt, 
a  hereditary  predisposition  to  apoplexy.     His  father 
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exhibited  evidences  of  it.  (I.  f.  889,  902,  2037,  907, 
3075,  3082.)  Some  time  prior  to  1842,  this  predispo- 
sition began  to  manifest  itself  in  serious  disturbances 
of  his  health.  He  had  two  or  three  apoplectic  seizures 
of  a  character  which  might  be  called  slight  if  com- 
pared with  what  followed.  One  of  these  produced  a 
near  approach  to  insensibility  depriving  him  of  power 
to  reach  his  home  without  assistance.  (I.  f.  3130, 
3131.) 

By  the  advice  of  Dr.  Edward  Delafield,  his  medical 
adviser,  he  determined  upon  making  a  tour  in  Europe. 
He  embarked  at  New  York  on  this  tour  in  pursuit  of 
health  and  pleasure  about  September,  1842  (III.  £ 
1121.),  and  after  an  absence  of  nearly  two  years  he  re- 
turned to  New  York  in  July,  1844.  (I.  f.  749.)  The 
rest  of  his  earthly  pilgrimage  was  spent  in  this  city. 
During  his  travels,  and  whilst  sojourning  at  Baden  Ba- 
den, in  July  or  August,  1843,  he  had  a  sudden  attack  of 
disease,  supposed  to  have  been  superinduced  by  taking 
warm  baths  of  mineral  water  at  too  high  a  temperature. 
The  precise  character  of  this  attack  is  a  point  in  issue. 
It  is  supposed  to  have  been  of  the  same  general  char- 
acter as  his  final  seizure  in  1849.  (I.  £  3209  to  3211.) 
(III.  £  1431.) 

Henry  Delafield,  one  of  the  proponent's  witnesses, 
as  we  understand  him,  makes  light  of  this  attack. 
We  think  his  testimony  conflicts  with  all  the  other 
evidence  on  the  point,  and  is  not  accurate.  (III.  f. 
17  to  19.  290  to  298.  302.  Mrs.  Parish's  letter,  III. 
£  1165.     Mr.  Parish's  letter,  III.  £  1431.) 

There  can  be  little  doubt  but  premonitory  symp- 
toms of  the  final  shock  presented  themselves  early 
in  1849 — say  in  April,  May,  or  June.  Dr.  Delafield 
swears  to  a  vague  recollection  that  he  heard  some- 
thing of  the  kind.  (I.  £  3133.)  Henry  Delafield  was 
not  permitted  to  testify  what  he  had  heard  upon  the 
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subject,  because,  as  he  said,  he  could  not  remember 
exactly  from  what  source  it  came.  He  could  not  say 
whether  or  not  it  was  from  Mrs.  Parish  herself.  (III. 
f.  297  to  301.)  It  may  be  that  these  premonitory 
symptoms,  immediately  preceding  the  final  attack, 
have  been  successfully  concealed  from  your  honor's  ju- 
dicial ken.  It  is  not  concealed,  however,  that  he  had 
certain  illnesses  at  that  time,  that  is  to  say,  in  the 
early  part  of  1849,  and  before  the  final  seizure.  (III. 
f.  1530.  1633.)  He  had  trouble  with  his  eyes  in 
1848.  (L  f.  3086  to  3097.)  These  may  be  thought 
circumstances  of  some  importance ;  no  doubt  the  pro- 
ponent deemed  them  so.  If  subsequently  to  the  mak- 
ing of  his  will,  and  before  the  final  attack  in  1849,  he 
had  ample  premonitions  of  declining  health,  then  the 
consciousness  of  his  liability  to  sudden  death  or  disa- 
bility would  naturally  have  led  him,  as  a  cautious  man, 
to  alter  the  testamentary  dispositions  in  his  will,  unless 
they  were  entirely  satisfactory  to  him.  Hence  the 
eagerness  to  exclude  testimony  on  this  point,  evinced 
by  the  proponent's  counsel.  Hence  the  frailty  of  mem- 
ory evinced  by  her  brothers,  as  witnesses.  (III.  f.  300.) 
The  will  was  made  prior  to  the  testator's  depar- 
ture for  Europe.  It  bears  date  Sept.  10th,  1842, 
With  a  caution  and  circumspection  which  are  ob- 
servable throughout,  and  were  characteristics  of  the 
man,  he  executed  this  instrument  in  duplicate.  (I.  £ 
772.)  One  of  these  duplicates  was  enclosed  in  a  sealed 
envelope,  properly  endorsed  as  "  The  last  will  and  tes- 
tament of  Henry  Parish,"  and  placed  in  the  tin  box 
which  contained  his  title  deeds,  vouchers,  and  other 
valuable  papers.  The  box  itself  was  left  in  the  imme- 
diate custody  of  his  friend,  Mr.  George  W.  Folsom, 
who  acted  as  his  agent,  confidential  clerk  and  book- 
keeper. (I.  f.  1106.  1107.)  For  safety  against  fire 
or  injury  it  was  deposited  in  the  vault  of  the  Phoenix 
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Bank.  The  other  duplicate  was  taken  into  his  own 
personal  possession,  and  doubtless  was  carried  with 
him  during  his  European  tour,  to  the  end  that,  if  any 
circumstance  should  render  alterations  desirable,  they 
might  be  made  with  facility.  That  he  carried  that 
duplicate  abroad  is  not  directly  proven.  But  it  was 
not  amongst  his  valuable  papers  at  the  bank,  and  the 
first  we  learn  of  it  subsequently  to  its  execution,  is 
that  Mrs.  Parish  had  it  in  her  possession  at  Union 
Square.  (I.  £  865.)  This  was  after  the  paralytic  sei- 
zure, and  at  a  time  when,  as  I  shall  show,  she  was 
deeply  engaged  in  her  designs  upon  the  testator^s 
estate,  and  endeavoring  to  get  possession  of  his  pa- 
pers with  a  view  to  the  furtherance  of  those  designs. 
That  will  remained  unaltered  at  the  time  of  his  final 
seizure  in  1849,  and  was  never  altered  unless  by  the 
Codicils  now  in  question. 

*  It  will  be  convenient  here  to  state  briefiy  the  pro- 
visions of  the  will  and  the  object  of  the  codicils. 
The  contrast  will  be  readily  perceived.  It  should  be 
borne  in  mind  whilst  we  are  looking  into  the  circum- 
stances connected  with  them. 

The  dispositions  of  the  will  are  as  follows :  He  gave 
to  his  wife, 
His  leasehold  family  dwelling-house,  49  Bar- 
clay street,  valued  at  $18,000 
His  leasehold  house,  88  Chambers  street,  val- 
ued at  5,000 
His  store,  54  Pine  street,  valued  at                      30,000 
One-half  his  store,  160  Pearl  street,  valued  at    20,000 
His  four  vacant  lots  in  New  Orleans,  valued  at    48,000 
His  furniture  and  household  stufl^,  wine,  silver, 

&c.,  valued  at  10,000 

The  income  of  this  sum,  with  power  of  its  dis- 
posal by  will,  200,000 

(III.  f.  77.)  Total,    $331,000 
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To  his  nephew  and  namesake,  Henry  Parish, 
the  son  of  his  brother  Daniel,  real  estate 
in  New  York,  valued  at  $85,000 

To  his  cousin  and  namesake,  Henry  Parish  Ker- 
nochan,  the  son  of  his  friend  Joseph  Ker- 
nochan,  do.  20,000 

To  his  namesake,  Henry  Parish  Conrey,  of  New 

Orleans,  the  son  of  a  former  partner,  5,000 

To  his  two  sisters.  Miss  Nancy  Parish,  an  eld- 
erly maiden  lady,  and  Mrs.  AUen  M.  Sher- 
man, $20,000  each,  40,000 

To  Mrs.  Payne,  his  wife's  aunt,  an  annuity  of 

$1,000  per  annum,  valued  at  6,000 

To  each  of  his  five  executors,  as  a  personal  gift, 
independently  of  their  accepting  the  of- 
fice, $10,000,  50,000 

(HI.  f.  78  to  80.)  $486,000 

K  his  estate  should  prove  suflScient,  he  further  gave 
$210,000,  in  legacies  of  $10,000  each,  to  the  following 
persons : 

Seven  children  of  his  brother  Daniel  Parish. 
Six  children  of  his  brother  James  Parish.. 
His  cousin,  Mrs.  Joseph  Kemochan. 
His  cousin,  Mrs.  Abeel. 

To  his,  brothers-in-law,  Dr.  Edward  Delafield  and 
Major  Eichard  Delafield. 

To  one  sister  and  three  sisters-in-law  of  his  wife. 
The  residue  he  gave  equally  to  his  brothers  James 
and  Daniel  Parish. 

The  five  executors  were : 
Daotel  Parish, 
Joseph  Ejebnochak, 
Joseph  Delafield, 
Henby  Delafield,  and 
Wm.  Delaeeeld. 
15 
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do.  (II.  f.  2209.)     They  were  habitual  companions  in  that 
manly  and  healthful  exercise. 

Did  Henry  Parish  despise  his  own  name  or  desire  to 
disparage  it?     Let  us  look. at  the  Will;  his  absolute  and 
perfect  namesake,  Henry  Parish,  the  younger,  and  Henry 
Parish  Kemochan,  a  more  distant  kinsman,  have  substan- 
tial devises.     Henry  Parish  Conrey,  of  New  Orleans,  who 
was  in  no  wise  akin  to  him,  also  has  a  legacy ;  and  when 
aftewards  he  learned  by  chance  that  there  was  still  another 
Henry  Parish — ^the  son  of  his  friend  Folsom — ^it  being 
too  late  to  give  a  legacy,  the  youth  received  a  hand- 
some present.     (HI.  f.  2135.)     It  was  only  $500,  and 
some   may  think  this   gift  quite  too  insignificant  to   be 
weighed.      There  is  no  evidence,  however,  that  Henry 
Parish,  or  Daniel  Parish,  or  Susan  Maria  Parish,  regarded 
five  hundred  dollars  as  a  very  small  amount.    The  lady  who, 
for  the  sake  of  economy,  during  the  apoplectic  period  took 
her  idiotic  miUionnaire  husband  down  to  Catharine  Street 
and  bought  him  a  workman's  ten-shilling  brogans  against 
the  indignant  remonstrance  of  the  seller,  instead  of  provid- 
ing the  more  expensive  article  which  was  adapted  to  his  con- 
dition, cannot  be  permitted  to  say  that  five  hundred  dollars 
is  a  trifling  amount.     (III.  f.  1618,  1619.)     She  quar- 
relled with  MulUgan,  the  blacksmith,  about  fifty  cents  in 
his  account.     (I;  f.  1874.)     She  did  not  regard  five  hun- 
dred dollars  as  too  small  a  compensation  to  her  Counsel  for 
preparing  these  codicils,  although  it  secured  for  that  criti- 
cal service  the  foremost  skill  in  all  this  land :  though  it 
purchased  for  these  gold-bearing  codicils,  a  witness  so 
eminent  for  integrity  and  intelligence  that,  in  her  Coun- 
sel's opinion,  any  Court  of  Justice,  hearing  him  swear  "  I 
satisfied  myself,"  must  at  once,  and  without  further  dehb- 
eration,  adjudge  them  valid,  and  transfer  to  her  pocket  a 
million  of  dollars,  regardless  of  any  inference  that  com- 
mon sense  might  deduce  from  the  facts  in  evidence.  (III. 
f.  742.)    If  she  can  buy  so  much  with  five  hundred  dollars. 
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surely  she  should  not  contemn,  for  its  smallness,  the  gift 
to  young  Henry  Parish  Folsom. 

Respect  for  his  own  name  shines  out  conspicuously  in 
the  testator's  acts.  He  loved  his  kindred,  he  was  proud 
of  his  namesakes.  We  have  but  to  look  attentively  into 
the  undisputed  facts  connected  with  the  preparation  and 
execution  of  the  Will,  to  read  therein  the  character  of 
Henry  Parish,  and  the  precise  motives  which  governed 
him  in  that  act  and  in  each  testamentary  provision  then 
made. 

It  was  prepared  and  executed  with  a  degree  of  delib- 
eration rarely  equaDed.  Consultations  with  his  Counsel 
and  the  preparation  and  modification  of  draughts  covered 
about  two  weeks.  (I.  f.  750  to  753).  Valuations  of  his 
whole  estate  and  of  each  part  of  it,  were  made  out  in  writ- 
ing. (HI.  f.  80, 75.)  Full  written  memoranda  or  draughts 
of  the  Will  were  prepared,  and  they  bear  upon  their  face 
the  evidence  of  close  attention  and  much  reflection.  (III. 
f.  57  to  94.)  The  degree  of  care  employed  is  discernible 
in  the  variances  between  the  dispositions  there  suggested 
and  those  ultimately  adopted.  These  papers  may  proper- 
ly be  called  his  meditations.  Through  those  carefcd  medi- 
tations— these  now  most  instructive  memorials — ^we  can 
look  directly  into  the  testator's  bosom  and  not  only  read 
his  thoughts,  but  trace  the  very  course  of  his  reflections. 

Here  we  find  that  he  first  contemplated  including, 
along  with  his  brothers,  in  the  residuary  clause,  his  nephew 
and  namesake,  Henry  Parish,  Junior,  and  his  cousin,  Hen- 
ry Parish  Kemochan.  (III.  f.  72.)  He  calls  the  latter 
his  "namesake."  (III.  f.  61.)  While  thus  deliberating 
upon  this  interesting  subject  he,  at  one  time,  designed 
giving  Mrs.  Parish  only  one  instead  of  two  hundred  thou- 
sand dollars,  with  the  use,  however,  of  seventy-five  thou- 
sand more  during  life,  giving  the  capital,  at  her  death,  to 
these  same  cherished  relatives  and  namesakes,  Henry  Par- 
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ish,  the  younger,  and  Henry  Parish  Kemochan.  (III.  f. 
61.)  Why  he  did  not  persist  in  that  design  is  apparent 
from  his  conversations  with  his  Counsel,  Mr.  Havens,  to 
which  I  shall  now  refer. 

The  reason  for  his  legacies  to  the  Delafields  was  mere- 
ly respect  for  them.  He  wished  to  testify  that  sentiment 
toward  them ;  but  far  from  his  mind  was  the  thought  of 
testifying  any  thing  less  than  the  utmost  respect  and  the 
utmost  affection  for  his  relatives,  particularly  those  who 
bore  his  name. 

Mr.  Parish,  in  his  Will,  showed  a  natural  and  proper 
feeling  for  his  relations.  He  gave  to  every  member  of  the 
Delafield  family  a  small  compUmentary  legacy.  He  gave 
to  his  wife  as  Httle  as  he  thought  it  practicable  to  give, 
consistently  with  a  due  regard  to  his  own  honor.  I  will 
show  this  ere  I  close. 

Mr.  Parish  was  himself  a  new  man  and  a  self-made 
man.  At  the  time  of  his  marriage  he  stood  alone,  an  im- 
ported provincial,  without  city  connections,  and  without  any 
other  title  to  make  his  entree  into  society  than  his  carefid- 
ly  courteous  manners  and  his  wealth. 

His  intermarriage  with  one  of  the  Delafield  family  may 
have  been  regarded  as  adding  much  to  his  position.  It 
connected  him  with  a  rising  family,  and  increased  his 
claims  to  be  regarded  as  one  of  our  metropolitan  nobility. 
He  had  been  fourteen  years  married  when  this  Will  was 
made.  "^  He  had,  during  all  that  time,  maintained  kind  rela- 
tions with  the  Delafields,  and  the  sentiment  of  pride,  just  re- 
ferred to,  had  been  gradually  gaining  strength.  No  doubt 
he  felt  great  respect  for  the  Delafields,  not  only  because 
they  deserved  it,  but  because  he  was  conscious  that  their 
high  position  reflected  consequence  upon  his  own.  He 
felt  a  just  pride  in  caUing  them  his  "  friends.*'  See  Will 
clause  12  and  16. 

Mr.  Havens  expressly  states  that  "when  Mr.  Parish, 
during  the  conversation  as  to  the  preparation  of  the  Will, 
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spoke  of  the  amounts  he  wished  to  give  the  Delafields, 
the  brothers  of  Mrs.  Parish,  he  said,  that  he  thought  the 
amount  would  be  sufficient  to  show  Ais  respect  for  theniy 
as  his  wife's  brothers,  particularly  as  they  would  undoubt- 
edly receive  what  he  had  given  his  wife  on  her  death." 
(I.  f.  781). 

The  same  studied,  cautious  observance  of  the  proprie- 
ties of  life,  and  of  his  station,  mark  his  confidential  com- 
munications with  his  law  adviser  in  relation  to  the  pro- 
vision for  the  lady  who  bore  his  name,  rode  in  his 
carriage,  accompanied  him  to  church  on  Sundays,  and 
lived  in  his  well-furnished  mansion,  presiding  over  its 
balls  and  formal  parties,  and  with  impassive  dignity,  dping 
all  its  honors. 

Mr.  Havens  says :  "  The  only  case  in  which  he  seemed 
to  wish  my  opinion  was  in  relation  to  the  provision  for 
his  wife;  that  he  spoke  of  several  times  during  our 
conversation ;  he  stated  distinctly  that  he  wished  to  make 
a  very  ample  and  liberal  provision  for  his  wife,  and  after 
enumerating  property  which  he  thought  of  giving  her,  he 
asked  me  whether  I  did  not  think  that  was  an  ample  and 
liberal  provision  for  her;  I  told  him  he  was  much  the 
best  judge  of  that,  but  I  thought  it  was ;  he  seemed  to  be 
anxious  to  feel  himself  satisfied  that  he  had  abundantly 
provided  for  her ;  he  spoke  several  times  emphatically ;  I 
remember  even  after  the  will  was  finally  engrossed  and 
ready  to  be  executed,  he  spoke  of  it  again,  mentioning  the 
circumstance  on  these  occasions  that  they  had  no  chil- 
dren/'   (Lf.  770.) 

Here  is  studious  propriety ;  an  anxious  desire  to  stand 
acquitted  of  any  wrong  in  the  world's  opinion. 

The  testimony  of  Mr.  Havens,  and  the  written  medi- 
tations show  exactly  what  passed  in  the  testator's  mind  in 
settling  the  amount  of  the  testamentary  provision  for  his 
wife.     He  did  not  expect  to  have  any  children,  for  the 

16      ^ 
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Dekfields  were  "  undoubtedly""  to  be  his  wife's  heiis. 
(I.  f.  781).  He  felt  boimd  to  make  for  her  such  a  provi- 
sion as  would  enable  her  to  maintam,  as  his  widow,  the 
station  in  which  she  had  lived  as  his  wife.  In  fixing  the 
amount,  he  was  governed  by  sentiments  of  honor  and  of 
self-respect, — a  due  regard  to  his  own  character,  placing, 
as  every  true  man  should,  honor  and  duty  first,  and  post- 
poning to  these  the  gratification  of  his  mere  wishes  and 
affections.  His  heart  was  with  his  own  kindred,  and  hia 
pride  sought  its  gratification  within  the  circle  of  his  own 
name  and  kindred.  But  duty  and  honor  demanded  from 
him  respectful  treatment  of  his  wife.  It  was  due  to  her, 
as  a  lady,  the  scion  of  an  honored  house.  The  medita-  I 
tions  upon  the  $75,000  intended  for  his  namesakes  prove 
all  this  clearly.  He  asks  himself :  "  Can  I  give  her  less  ?  J 
Can  I  give  her  less,  consistently  vrith  duty  ?  I  wish  to  do 
so ;  if  I  could  I  would." 

For  what  end  could  he  have  entertained  this  desire  ? 
Surely  it  was  to  favor  and  exalt  his  own  family  and  his 
own  namesakes.  Coinciding  with  that  written  meditation, 
is  the  language  addressed  to  Mr.  Havens,  probably  at 
various  stages  of  the  consultations.  "  Well,  now,  please 
tell  me,  will  this  do  ? — ^is  it  enough  ?  shall  I  be  considered 
a  just  and  fair  man  in  doing  this  ?  "  Just,  considerate, 
slow,  to  be  sure ;  but,  I  think  I  may  say,  profoundly  dis- 
creet, was  this  Henry  Parish.  He  uttered  not  one  word 
to  Mr.  Havens  on  this  point  that  was  not  as  cold  and  as 
worldly  as  any  of  his  calculations  about  the  expediency  of 
buying  a  thousand  bales  of  cotton  on  the  speculation  of  a 
short  crop.  He  said  that  he  wished  to  make  an  ample 
and  liberal  provision  for  her,  but.  Sir,  did  he  accompany 
that  remark  with  one  single  word  indicating  any  particular  j 
personal  affection  for  her  or  a  desire  to  exalt  herself  or  her 
family,  by  the  disparagement  of  his  own  ?  Not  a  sylKBt^Us^ 
Quite  contrary  to  this  was  the  tenor  of  his  conversation 
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with  Mr.  Havens.  He  expressed  the  desire  that  his 
brother  Daniel,  who  had  made  his  money  with  him — ^had 
helped  him  to  accumulate  a  fortune — should  participate 
liberally  in  that  fortune,  (I.  f.  769.)  The  actual  provisions 
of  the  Will  are  quite  consistent  with  this  expression  of  his 
wishes. 

There  was  no  consultation  with  the  beloved  partner  of 
his  joys  and  cares,  no  adjustment  to  her  satisfaction.  No, 
no.  Absolute  secretiveness  in  that  direction.  For  his 
guidance  he  sought  the  impartial  judgment  of  a  stranger, 
a  man  of  business,  who  could  best  respond  to  an  inquiry 
prompted  by  discreet  regard  to  his  posthumous  fame. 
(I.  f.  780.) 

Can  any  trace  of  love  or  aflPection  for  the  lady  be  dis- 
covered in  all  this  !  Not  a  whit.  His  munificence  cer- 
tainly does  not  disprove  affection  \  but  it  falls  far  short  of 
establishing  affection.  It  shows  indeed  •  another  widely 
different  sentiment — ^a  desire  to  observe  the  proprieties  of 
life ; .  strict  decorum.  It  shows  "  a  decent  respect  for 
the  opinions  of  mankind.*' 

By  a  careful  review  of  the  evidence,  bearing  directly 
upon  that  point,  I  shall  by  and  by  show  that  no  such 
affection  existed  between  this  lady  and  her  husband  as 
Vould  justify  your  honor  in  tracing  any  serious  change  in 
his  testamentary  intentions  to  that  motive. 

Attention  has  been  called  to  the  names  of  the  five 
executors,  Daniel  Parish,  Joseph  Kemochan,  Joseph  Dela- 
field,  Henry  Delafield,  and  WiUiam  Delafield ;  and  this 
apparent  majority  given  to  the  Delafields  has  been  referred 
to.  But,  Sir,  the  primary  executors  were  Daniel  Parish, 
his  brother,  Joseph  Kemochan,  his  friend  and  connection, 
and  Joseph  Delafield,  the  very  respectable  brother  of  his 
wife  who,  be  it  remembered,  does  not  appear  in  any  of 
these  questionable  transactions.  The  other  two  Delafields 
were  merely  named  as  substitutes  to  fill  vacancies  which 
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might  occur  by  time  or  accident.  They  were  named  only 
to  ptovide  against  a  possible  casualty ;  and  here  is  observ- 
able another  mark  of  Mr.  Parish's  unusually  cautious  and 
provident  character.  His  caution  is  further  proven  not 
only  by  the  provisions  of  the  Will  itself  and  by  his  carefdl 
concealmeiit  of  its  contents,  as  we  shall  hereafter  show, 
but  also  by  his  selecting  precisely  the  proper  draftsman. 
Francis  Griffin,  his  regular  counsel  and  adviser,  was 
absent  from  the  country ;  he  therefore  engaged  the  ser- 
vices of  Mr.  Charles  G.  Havens,  the  law  partner  of  Mr. 
Griffin.  No  more  competent  or  trustworthy  counsel  could 
have  been  chosen.  (I.  f.  748,  750.) 

Surely  the  testator  never  could  have  fdt  a  desire  so 
unnatural  and  so  extraordinary  as  that  of  contemning  his 
own  name,  and  appropriating  all  his  wealth  to  the  exalta- 
tion of  the  Delafields.     My  learned  friend  did  not  origin- 
ate that  idea.     Here,  at  least,  he  spoke  from  instructions. 
No  doubt  the  imperious  Will  which  has  governed  this 
matter  assured  him  that  Henry  Parish  had  become   a 
Delafield,  •  "  He  attached  himself  to  us,  he  Uved  in  the 
house  with  my  mother.     In  summer  he  always  lived  in 
the  house  of  my  brothers ;  I  assure  you,  my  respected 
counsel,  he  actually  spent  all  his  nights  at  home  in  his 
own  house  with  his  wife,  and  never  manifested  his  affec-* 
tion  for  his  collateral  kindred  by  lodging  from  home  and  . 
under  the  same  roof  with  them.     The  close  connection 
that  existed  between  him  and  myself,  arising  out  of  the 
marital  relation,  necessarily  shows  that  he  had  ceased  to 
be  a  Parish,  a'nd  that  he  was  wholly  a  Delafield.     And 
well  he  might  submit  to  this  change !     Who  were  the 
Parishes  ?    A  mere  pastoral  race ;  they  were  the  children 
of  a  Quaker — a  mere  country  store-keeper.    Why,  Sir, 
they  know  no  more  of  fashionable  society — ^Union  Square, 
or  the  Fifth  Avenue — ^than   so  many  idiots ;  what  use 
could  they  make  of  my  husband's  millions  ?    True,  my 
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husband  made  a  fortune,  and  Daniel  Parisli  made  a  for- 
tune. EacTi,  if  you  please,  made  a  fortune  by  his  own 
industry,,  his  talents,  his  virtues;  and  they  earned  for 
themselves  the  respect  of  all  who  knew  them ;  but  Mr. 
Parish  must  have  been  conscious  gf  the  insignificance  of 
his  family  when  compared  with  mine,  and  if  you  enter  into 
an  arithmetical  calculation  upon  his  Will,  you  will  find 
that  more  is  given  to  me  than  to  any  one  other  person. 
Besides,  he  has  given  quite  a  considerable  sum  amongst 
my  relatives ;  so  it  is  quite  apparent  that  he  became  a 
Delafield,  and  had  wholly  ceased  to  be  a  Parish.  It  is 
true  he  did  call  some  of  these  people  namesakes,  and  I  am 
astonished  that  he  did  so;  but  no  man  is  wise  at  all 
hours.*' 

This  will  be  called  mere  fancy ;  but  the  inference  is 
fully  warranted  by  the  facts  proven.  Methinks,  I  see 
the  counsel  receiving  their  instructions  in  the  Moorish 
chamber  at  Union  Square.     Methinks  I  hear  her 

"  proud  imaginations  thus  display'cL" 

The  counsel  has  followed  his  instructions  faithfully, 
and  presented  the  suggestion ;  but  the  proof  is  against  it, 
common  sense  revolts  at  it,  and  your  honor  will  not 
credit  it. 

The  pretence  that  Henry  Parish  ignored  or  despised 
his  own  race  and  name  is  absurd  in  itself,  and  is  positively 
disproved. 

The  pretence  that  in  health  he  designed  to  give  his 
wife  all  is  put  down  by  positive  evidence,  that  he  desired 
to  give  her  as  little  as  could  be  given,  consistently  vrith 
his  notions  of  honor  and  duty. 

The  pretence  that,  when  in  health,  he  intended  to 
restrict  the  gifts  to  his  brothers  within  any  narrow  limits  is 
repelled  by  unimpeachable  evidence.  It  is  written  on  the 
face  of  the  Will  itself  that  he  intended  to  give  them  all 
that  he  could  give. 
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The  cause  for  their  disherison^  as  attempted  by  these 
codicils,  must  be  found  elsewhere. 

The  proponent's  counsel  have  not  been  satisfied  with 
den3ring  the  fact  that  the  codicUs  depart  from  the  general 
testamentary  intent  of,  the  will;  they  have  presented 
another  view  of  the  matter  wholly  distinct  from  this,  and 
in  absolute  conflict  with  it.  This  course  of  argument  could 
not  have  been  avoided,  for  the  proponent  has  taken  great 
pains  to  prove  that  Henry  Parish,  after  his  apoplectic 
seizure,  became  very  hostile  to  his  brother  Daniel.  If  the 
accuracy  of  Mr.  Lord,  or  the  honesty  of  her  witness, 
Fisher,  can  be  rehed  upon,  she  has  proven  it.  Indeed  she 
has  fully  and  unequivocally  proven  that  the  hostiUty  ex- 
isted, but  she  has  failed  to  fix  it  upon  her  husband :  it 
was  an  inhabitant  of  her  own  bosom. 

Mr.  Lord  testifies  to  the  following  singular  occurrence, 
on  the  17th  December,  1849,  when  he  was  at  Union 
Square,  attending  to  a  re-execution  of  the  first  codicil. 
(I.  f.  166  to  170) :  "  Mr.  Parish  then  made  that  mode  of 
expression,  indicating  that  he  wanted  to  communicate 
something.  I  can't  well  imitate  or  describe  it.  It  was  a 
continued  repeating  articulation  of  the  same  sound.  Mrs. 
Parish  suggested  that  he  had  a  wish  to  vary  the  residuary 
clause  making  gifts  to  various  persons ;  among  others,  the 
children  of  his  brothers.  Mr.  Parish,  in  the  usual  mode 
of  expressing  himself  by  a  nodding  or  saying  '  Yes,'  as- 
sented to  that.  I  expressed  that  I  wished  that  it  might  not 
then  be  done ;  that  it  would  fatigue  and  disturb  Mr.  Henry 
Parish ;  that  it  would  require  a  good  deal  of  delibera- 
tion, and  that  I  could  come  and  do  it  at  some  other  time. 
In  this  he  acquiesced,  with  an  expression  rather  of  pain  or 
regret,  not  expressed  by  a  sound  but  by  the  expression  of 
his  countenance. 

Q.  What  particular  alteration  or  alterations,  if  any, 
did  Mrs.  Parish  at  that  time  mention  ? 


327 

A.  None  were  mentioned,  for  I  discouraged  entering 
upon  the  subject  at  that  time ;  none  were  mentioned  ex- 
cept that  it  was  in  relation  to  the  gifts  to  the  brothers* 
children. 

Q.  Did  Mrs.  Parish  at  that  time  say  that  Mr.  Parish 
wished  to  make  some  alteration  of  his  will,  in  relation  to 
the  gifts  to  his  brothers'  children  ? 

A.  She  did. 

Q.  Did  she  state  or  define  to  any  extent  the  altera- 
tion he  desired,  by  saying  he  wished  to  revoke,  or  in  any 
other  way  ? 

A.  She  expressed  that  he  wished  to  impair  or  alter 
them  to  the  disadvantage  of  the  children.  It  was  adverse 
to  the  children. 

Q.  Did  these  remarks  of  Mrs.  Parish  refer  to  the 
children  of  both  brothers,  or  of  only  one  ? 

A.  The  expressions  of  Mrs.  Parish  did  not  go  on  so  far 
as  to  express  upon  that  subject.  I  designedly  turned  off 
or  terminated  conversation  on  that  subject  at  that 
time." 

The  free-agency  of  poor  Mr.  Parish  is  quite  apparent 
here.  He  could  not  even  gratify  his  ill-will  without  the 
consent  of  the  lawyer.  •  But  this  matter  does  not  end 
here. 

At  an  interview  on  the  13th  of  June,  1854,  in  the 
Union  Square  house,  preparatory  to  making  the  last  codi- 
cil, Mr.  Lord  recurs  to  this  subject. 

I.  f.  434,  6.  "  Mr.  and  Mrs.  Parish  and  myself  were 
the  only  persons  present.  -| — | — \-  Upon  his  attempting 
to  communicate,  it  was  suggested  that  he  wanted  to  change 
the  residuary  gift,  and  also  wished  to  make  an  alteration 
in  the  gifts  to  the  children  of  his  brothers  in  the  other 
residuary  clause  "  +  his  wife  made,  the  suggestion  as  to 
what  he  wanted. 

At  (f.  443  to  455)  he  says  "he  expressed  this  wish  to 
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commiuiicate,  by  the  sound  of  inquiiy,  and  it  was  through 
that,  the  suggestions  came  from  Mrs.  Parish  of  his  dispo- 
sition to  disturb  these  gifts  to  his  brothers*  children; 
whether  it  was  the  first  suggestion  or  not  I  cannot  say, 
but  it  was  acquiesced  in  by  him  when  it  was  made  by  ex- 
pressing "  Yes/'  + 

A.  I  said  to  him,  that  that  would  be  harsh,  and 
making  the  diflfereuce  between  them  to  bear  upon  the 
children.  I  do  not  recollect  further  what  I  said,  if  I 
said  further.  +  I  do  not  remember  the  precise  occur- 
rence on  his  part  in  reply  to  me ;  he  forbore  to  make 
the  sign  of  inquiry,  and  indicated  a  hesitating  acquies- 
cence by  some  sign  or  sound  which  I  cannot  now  re- 
member.+ 

Q.  When  you  thus  objected  to  the  alteration,  did 
Mrs.  Parish  say  anything,  and  if  so,  what  ? 

A.  My  impression  is  very  strong,  that  she  did  say 
something.  I  cannot  distinctly  remember  what  it  was, 
but  it  was  in  accordance  with  my  advice,  so  far  as  I  re- 
member. +  +  I  cannot  imitate  the  sound,  because  it 
was  not  a  well  articulated  sound ;  the  mode  of  his  intona- 
tion indicated  hesitation,  and  his  forbearing  to  inquire 
about  indicated  his  acquiescence. + 

Q.  Was  it  the  "  yes "  or  the  "  no  ^  of  which  you 
have  spoken  ? 

A.  I  think  not.+     -f    It  did  not  resemble  either. 

Q.  Had  you  ever  heard  it  before  from  him  ? 

A.  I  think  I  had. 

Q.  When  you  heard  it  before,  what  sense  did  you 
attach  to  it  ? 

A.  A  similar  sense  to  what  I  now  attach  to  it. 

Q.  Do  you  mean  a  hesitating  and  reluctant  acquies- 
cence ? 

A.  I  mean  a  hesitating  acquiescence.  +  In  sug- 
gesting to  Mr.  Parish  what  his  meaning  was,  in  reply 
to  his  sign  of  inquiry,  no  distinction  was  made  as  to  the 
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brothers  whose  children  might  be  affected.  She  did 
not  refer  to  any  particular  child  or  person  by  name ; 
nor  did  she  otherwise  distinguish  between  them.  I 
recollect  no  limitation  as  to  that  class  of  persons.  The 
reference  was  very  general.  I  have  a  strong  impres- 
sion that  she  spoke  of  the  gifts  to  the  brother's  children, 
which  would  refer  to  the  residuary  clause,  but  I  do 
not  recollect  her  using  the  phrase  "  residuary  clause," 
and  yet  she  may  have  done  it,  for  my  recollection  is 
not  very  perfect  about  her  language. -| — \- 

Q.  Did  Mrs.  Parish  in  making  the  suggestion  use 
the  words,  devise,  legacy,  real  estate,  or  personal  estate, 
or  any  other  words  or  phrase  as  far  as  you  can  remem- 
ber, which  of  itself  distinguished  real  from  personal 
estate,  or  devises  from  legacies  ? 

A.  In  the  language  of  Mr.  Parish  inquired  of  I  can- 
not positively  say  that  she  might  not  have  used  the 
word  legacy  or  legacies,  as  well  as  the  word  gifts, 
but  she  used  none  of  the  other  words  inquired  of.  I 
have  no  recollection  which  would  enable  me  to  say 
whether  she  did  or  not  use  the  word  legacy  or  legacies." 

Again  on  the  date  of  the  last  codicil,  Mr.  Lord 
says  (I.  £  470) :  "  After  the  codicils  were  executed,  Mr, 
Parish  again  made  his  expression  by  a  sound  and  a  ges- 
ture  of  wanting  to  commLicate  something ;  upon  Mrs. 
Parish  using  expressions  to  ascertain  his  meaning  it 
appeai'ed  from  his  adopting  her  expression,  that  he 
still  recurred  to  the  gifts  to  the  children  of  his 
brothers;  what  the  expression  was,  which  she  made 
use  of,  I  do  not  recollect  in  form,  nor  with  any  definite- 
ness  as  to  substance  ;  I  made  remarks  similar  to  what  I 
had  done  on  the  day  but  one  before.  He  made  a 
similar  expression,  whereby  the  subject  was  dropped. 

Q.  By  what  word,  sound,  or  gesture  or  how  other- 
wise did  Mr.  Parish  on  that  occasion  adopt  the  expres- 
sion of  Mrs.  Parish  as  to  the  gifts  to  the  children  ? 
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A.  "By  the  word* Yes.'" 

Here  is  an  exemplification  of  free-agency  with 
a  vengeance.  Poor  Mr.  Parish  has  been  for  four  years 
trying  to  cut-off  his  nephews  and  nieces,  but  he  cannot 
effect  it.     His  wife's  lawyer  will  not  permit  it. 

A  striking  feature  in  this  melancholy  farce  will  be 
developed  by  and  by.  A  host  of  witnesses,  among 
them  Mr.  John  Ward,  who  was  present  at  this  inter- 
view, swears  that  they  never  heard  the  testator  utter 
any  word  whatever.  Dr.  Markoe  proves  that  the 
power  of  saying  "  yes "  was  wholly  lost  several  years 
before  this  time. 

His  fourth  and  last  codicfl,  dated  15th  June,  1854,  re- 
vokes the  residuary  gift  to  the  brothers,  and  substitutes 
Mrs.  Parish  in  their  place,  as  residuary  legatee.  By  its 
fell  swoop  she  takes  the  whole  estate,  except  the  very 
moderate  provision  for  the  sisters,  the  devise  to  the  nephew, 
Henry  Parish,  the  younger,  to  the  cousin,  Henry  Parish 
Kemochan,  to  the  friend,  Henry  Parish  Conrey,  and  a 
parcel  of  her  husband's  comphmentary  $10,000  legacies. 
And  why  does  that  exception  exist  ?  Merely  from  the 
disobedient  prudence  or  imauthorized  generosity  of  Mr. 
Lord.  Mrs.  Parish  cast  the  eye  of  desire  upon  these  httle 
ten  thousand  dollar  vineyards  planted  by  the  friendship 
of  Heniy  Parish,  which  lay  scattered  about  in  his  will,  and 
notwithstanding  Mr.  Lord's  kind  constructions  to  the  con- 
trary, there  is  no  reason  to  beUeve  that  she  did  not  aim 
equally  at  revoking  the  devise  to  Henry  Parish,  junior. 

Observe  that,  when  she  first  broached  this  subject  of  re- 
voking gifts  in  the  WiU, "  various  persons,  among  others  the 
children  of  the  brothers,"  is  the  language.  (I.  f.  166.) 
Her  intent,  manifestly,  was  to  revoke  aU  good-will  to  others, 
and  to  grasp  everything  herself  by  a  codicil  or  a  gift  inter 
vivos^  or  by  the  combined  operation  of  both  these  devices. 
Mr.  Lord,  to  be  sure,  does  not  use  the  word  revoke. 
He  says  ^*  impair,''  and  uses  various  other  indefinite  phrases. 
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There  is  a  certain,  nay,  a  most  uncertain  cloudiness  and 
vagueness  running  over  all  these  terms,  and  we  must  put 
a  construction  somewhere,  or  we  will  never  get  to  the  end 
of  our  attempts  to  fathom  the  labyrinths  of  Mr.  Lord's 
verbiage.     What  he  means  by  impairing  a  legacy,  appears 
by  the  way  he  impaired  the  $10,000  legacy  to  Daniel 
Parish.     Mr.  Lord  thought  it  would  not  do.     There  was 
something  Tiarsh  about  it.     We  cannot  get  at  what  he  said 
or  what  he  did.     He  won't  acknowledge  that  he  had  any 
definite  idea ;  but  stiU  you  can  see  that,  according  to  the 
inspired  interpreter  of  Mr.  Parish's  signs,  the  gifts  to  the 
brothers'  children  in  general  terms,  without  any  indicated 
exception  or  discrimination  in  reference  to  classes  or  per- 
sons, or  particular  provisions  in  the  will,  were  to  be  revoked. 
And,  of  course,  considering  that   a  very  harsh-looking 
thing,  Mr.  Lord  expostulated,  and  Mr.  Parish,  after  hearing 
his  expostulations,  "  acquiesced  with  an  expression  rather 
of  pain   or  regret."     (I.  f.  168.)     Pain  and  regret  on 
the  part  of  Henry  Parish,  that  he  could  not  disinherit 
all  his  own  nephews  and  nieces !     Is  not  this  most  sin- 
gular, most  extraordinary ;  is  it  not  almost  incredible  ? 
But  still  it  is  undoubtedly  true — ^not  merely  because  it 
comes  from  a  respectable  witness,  but  because  we  call 
it  not  at  all  in  question.     All  that  Mr.  Lord  speaks  of 
actually  took  place,  except  the  word  "  yes,"  imputed  to 
the  testator.      It  is   mainly   Mr.   Lord's   constructions 
that    we    dispute.     On  these   three    distinct  occasions, 
years  apart,  availing  herself  of  the  sign  of  inquiry,  as  it 
is  denominated,  Mrs.  Parish  repeats  the  old  story,  that 
Mr.  Parish  was  bent  on  impairing  the  gifts  to  the  children 
of  his  brothers.     Again  and  again,  with  a  benevolence  that 
certainly  does  him  great  credit,  Mr.  Lord  oppn^pa  thf*  da- 
sign.     She  was  determined  that  nothing  should  elude  her 
grasp ;  but  he,  like  a  wise  counsellor,  acted  more  prudent- 
ly.    He  opposed  the  design  of  cutting  off  the  brothers' 
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children,  and  the  result  of  his  expostulations  was  that  Mr. 
Parish  indicated  a  "hesitating  acquiescence."  And  so 
this  disherison  was  not  effected.  I  have  said  that  it  was 
intended  to  cut  off  Heiuy  Parish,  the  younger,  but  Mr. 
Lord  seems  to  think  not.  He  says  the  words  were  very 
general,  that  there  was  no  discrimination,  no  reference  to  a 
particular  class,  but  merely  to  the  children  of  the  brothers. 
It  was  not  devises,  but  legacies.  Of  course,  Mrs.  Parish 
was  not  a  lawyer,  and  did  not  use  a  lawyer's  nomenclature. 
It  is  not  likely  that  she  knew  the  difference  between  a 
legacy  and  a  devise.  I  say  this  with  all  respect.  She 
used  the  common,  every-day  phrase — "  gifts ; "  and  Mr. 
Lord  puts  a  lawyer's  construction  upon  this.  Mr.  Lord  tells 
us  that  that  would  only  apply  to  the  place  where  the 
brother  and  sister's  children  are  mentioned  as  a  dass. 
This  attempted  technical  construction  is  an  after-thought 
of  the  counsel.  Such  was  not  Mrs.  Parish's  intent  at  the 
time.  Mr.  Lord's  present  construction  is  bottomed  on  the 
12th  section ;  that  which  contains  the  $10,000  legacies  to 
these  nephews  and  nieces.  Look  at  it,  if  your  Honor 
pleases,  and  see  whether  these  legacies  are  given  to  the 
brothers'  children  as  a  class.  Not  at  all ;  each  one  of  them 
is  specially  named,  each  is  a  distinctly  and  separately  named 
legatee  of  $10,000.  So  they  are  not  donees  as  a  class,  in 
the  legal  sense  of  that  phrase,  and  Mr.  Lord's  criticism  is 
quite  a  mistake.  Besides,  this  criticism  is  at  once  too  chari- 
table and  too  sharp.  When  the  lady  speaks  of  gifts  to 
the  brothers'  children  which  are  to  be  revoked  or  impaired, 
she,  of  course,  means  all  of  the  gifts,  that  to  Henry  Parish, 
the  younger,  included.  This  movement  to  impair  the 
gifts  to  the  nephews  and  nieces,  is  attributed  to  ill-will. 
Surely,  a  revocation  from  such  a  motive  would  not  be  less 
than  general. 

Now,  though  I  must  wholly  deny  that  this  testator  was 
actually  moved  with  grief,  because  he  could  not  strip  of 
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the  last  farthing  all  who  bore  his  name  or  could  perpetu- 
ate it,  we  do  not  mean  to  say  that  there  is  any  misstate- 
ment in  Mr.  Lord*s  recital  of  these  facts,  other  than  such 
as  might  well  arise  from  misapprehension  or  misrecoUection. 
The  substantive  facts  deposed  to  by  him  in  respect  to  this 
matter,  undoubtedly  occurred.  I  do  not  deny  that  Mr. 
Parish  expressed  his  uneasiness,  was  interpreted  by  Mrs. 
Parish  as  stated,  and  that  something  which  Mr.  Lord  con- 
sidered "  hesitating  acquiescence,"  took  place  on  the  part 
of  Mr.  Parish.  But  that  Mr.  Parish  ever  entertained  any 
aversion  or  hostility  to  his  relatives  or  any  disposition  to 
disinherit  them,  we  don't  beheve.  This,  however,  is  one 
of  the  proponent's  allegations,  and  when  we  look  closely 
into  it,  it  win  reflect  much  light  upon  other  portions  of  the 
case.  If  Henry  Parish  possessed  any  sense  at  all,  he  could 
not  possibly  have  desired  to  revoke  these  gifts  to  the 
nephews  and  nieces,  in  December,  1849,  when,  as  Mr.  Lord 
supposes,  that  measure  was  first  suggested  through  his 
inspired  interpreter.  The  thought  had  its  origin  in  her 
own  brain,  was  conceived  by  herself  only,  and  was  never 
in  any  way  dreamt  of  by  Mr.  Parish.  We  will  show  you, 
that  on  the  17th  of  December,  1849,  when  she  first  sug- 
gested it,  even  she  would  not  have  desired  it  had  she  not 
been  totally  ignorant  of  the  state  of  Mr.  Parish's  affairs ; 
for,  in  point  of  fact,  as  matters  then  stood,  the  revocation 
of  these  gifts  would  have  given  her  nothing,  and  would 
have  benefited  no  one  but  James  and  Daniel  Parish.  The 
revocation  of  these  legacies  would  have  given  their  whole 
amount  to  James  and  Daniel  Parish,  under  the  unrevoked 
residuary  clause ;  yet  there  never  has  been  an  attempt  to 
account  for  the  intent  to  revoke,  except  by  some  ill-will 
or  displeasure  conceived  against  Daniel. 

How  could  such  a  sentiment  be  gratified  by  disin- 
heriting his  children  and  those  of  his  brother  James, 
for  Daniel's  own  benefit?     I  shall  show  that,  at  this 
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time,  Mrs.  Parish  was  profoundly  ignorant  of  every- 
thing connected  with  Mr.  Parish's  affairs.  She  had  only 
some  trifling  scraps  of  information,  such  as  any  one  so 
closely  connected  with  a  man — ^however  taciturn — 
might  pick  up  in  spite  of  him. 

I  now  turn  to  another  instructive  chapter  in  this 
.  record  of  alleged  ill-will  against  Daniel  Parish. 

A  scandalous  fellow,  named  Fisher,  produced  by 
Mrs.  Parish,  whose  merits  as  a  witness  I  will  hereafter 
observe  upon,  states  many  things  which,  if  true,  would 
show  that,  almost  immediately  after  the  apoplectic  sei- 
zure, Henry  Parish  had  become  very  much  averse  to  his 
brother  Daniel.  It  is  undoubtedly  all  false  and  fabri- 
cated ;  but  this  man  states  it,  and  we  cannot  entirely 
overlook  it. 

Fisher  was  nurse  from  about  July  22d,  until  Decem- 
ber 25th,  1849.  (III.  f.  650.  11.  f.  822.  838.  2230.) 
Whatever  he  relates  occurred,  if  at  all,  within  that 
short  interval. 

He  says  that  Daniel's  wife  and  daughters  visited 
the  Union  Square  House  prior  to  October,  1849,  and 
were  graciously  received  by  the  proponent,  but  were 
treated  quite  coldly  by  the  testator.  Mrs.  Daniel  pre- 
sented her  little  Helen,  saying,  ''  Here  is  a  child  that 
you  didn't  see  yet."  "  Mr.  Parish,"  says  Fisher, 
"made  no  reply.  *  *  *  When  leaving  she  asked 
him  if  he  was  fond  of  children  ? — if  she  should  bring 
the  children  when  she  came  ?  to  which  Mr.  Henry  Par- 
ish shook  his  head  and  said  "No."  (II.  f.  929.  930. 
1144  to  1150.) 

He  speaks  of  a  visit  made  by  Daniel  Parish  to  his 
brother's  sick  chamber  during  a  severe  illness,  in  Oc- 
tober, 1849,  endeavoring  to  represent  it  as  being  some- 
what indiscreetly  conducted  on  the  part  of  Daniel. 
(II.  f.  939  to  945.  949.  1121.  1129.)  In  this  he 
is    thoroughly    contradicted,  directly    (I.    f.     1809.) 
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and  circumstantially ;  but  I  will  speak  of  that  by  and 
by.  I  am  now  upon  this  man's  evidence  tending  to 
show  that,  at  this  early  period  of  his  illness,  the  testa- 
tor had  become  very  hostile  to  Daniel.  I  will  read  his 
account  of  the  testator's  persistent  refusal  to  admit 
Daniel  into  the  house,  or  to  see  him  at  all,  notwith- 
standing the  urgent  entreaties  of  the  proponent,  aided 
by  all  the  influence  and  persuasion  this  Fisher  himself 
could  bring  to  bear.     (Vol.  II.  f.  950.) 

"  Q.  Was  anything  said  in  Mr.  Parish's  presence 
about  Mr.  Daniel  Parish  calling  at  that  time  ? 

A.  Yes,  sir,  a  servant  announced  that  Mr.  Daniel 
Parish  had  come ;  Mrs.  Henry  Parish  asked  Mr.  Henry 
Parish  if  he  would  see  his  brother,  to  which  Mr.  Henry 
Parish  shook  his  head  aud  said  no ;  she  asked  him  that 
question  several  times  on  that  occasion ;  she  then  called 
me.  one  side  in  the  library,  and  desired  me  to  insist  on 
Mr.  Henry  Parish  seeing  Mr.  Daniel.  I  asked  Mr. 
Henry  Parish  several  times  to  see  his  brother,  to  which 
he  shook  his  head  and  said  no ;  I  told  the  servant  the 
answer." 

His  further  testimony  may  be  found  at  11.  f.  1131 
to  1142.     It  is  as  follows: — 

"  A.  I  recollect  Mrs.  Parish  asking  Mr.  Parish  if  he 
would  see  him ;  he  said  no  several  times,  shook  his  head, 
and  insisted  he  would  not^  see  him ;  I  have  asked  him  my- 
self  by  Mrs.  Parishes  order. 

Q.  How  many  diflferent  times  had  you  heard  Mrs. 
Parish  ask  Mr.  Parish  if  he  would  see  his  brother  Daniel  ? 

A.  I  am  sure  she  asked  him  four  times,  and  she  might 
have  asked  him  ten. 

Q.  What  event  or  circumstance  caused  her  to  ask 

him? 

A.  Quin  (the  waiter)  announced  him. 

Q.  Was  that  the  cause  or  occasion  of  the  inquiry  each 
time,  that  it  was  addressed  to  Mr.  Parish  ? 
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A.  It  certainly  was. 

Q.  When  you  asked  Mr.  Parish  whether  he  would  see 
his  brother,  did  you  do  it  of  your  own  accord,  or  at  Mrs. 
Parish's  request  ? 

A.  At  Mrs.  Parish's  request,  and  I  have  no  doubt,  at 
the  same  time  of  my  own  accord,  some. 

Q.  Was  she  present  when  you  put  the  question  to 
Mr.  Parish,  whether  he  would  see  his  brother  ? 

A.  She  was. 

Q.  Can  you  tell  why  she  got  you  to  put  the  question, 
instead  of  putting  it  herself? 

A.  I  can't  tell  what  her  motive  was,  if  it  wasn't  that 
she  wished  him  to  see  his  brother ;  that  is  the  inference 
I  take  of  it. 

Q.  Did  you  suppose  that  your  influence  was  greater 
than  that  of  Mrs.  Parish,  or  that  Mr.  Parish  would  be 
more  likely  to  consent  to  see  his  brother  on  your  applica- 
tion than  on  hers  ? 

A.  I  didn't  suppose  neither  way — ^made  no  supposi- 
tion at  all  about  it. 

Q.  Did  you,  by  your  words  or  tone  of  speech,  en- 
deavor to  persuade  Mr.  Parish  to  consent  to  see  his 
brother  ? 

A.  I  did  ask  him. 

Question  repeated. 

A.  I  did,  sir ;  I  used  my  endeavor  to  induce  him  to 
see  his  brother. 

Q.  When  Mr.  Daniel  Parish  was  announced,  and 
Mrs.  Parish  herself  asked  her  husband  whether  he  would 
see  his  brother,  did  she  in  tone  and  language  endeavor  to 
coax  and  persuade  him  to  consent  P 

A.  She  did,  sir. 

Q.  Did  he  always,  when  asked  to  see  his  brother,  give 
the  same  answer  P 

A.  In  answer  to  that  I  would  say  I  never  seen  or 
heard  him  asked  to  see  his  brother  before ;  I  don't  re- 
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member  his  ever  being' asked  to  see  his  brother  before,  Bot 
to  my  recollection. 

.  Q.  Was  Mr.  Parish  ever  asked  to  see  his  brother,  ex- 
cept on  one  day,  or  did  this  thing  happen  on  different 
days? 

A.  Different  days.  He  made  the  same  negative 
answer  on  both  occasions. 

Q.  On  how  many  different  days  did  you  know  him  to 
he  requested  to  see  his  brother;  or  asked  whether  he 
would  see  his  brother  ? 

A.  Only  those  two  days. 

Q.  Was  he  on  each  of  those  two  occasions  asked  veiy 
often  whether  he  would  see  his  brother  ? 

A.  Very  often,  I  should  think. 

Q.  Was  any  other  person  present  besides  yourself  or 
Mrs.  Parish,  at  any  time  when  you  or  she  asked  Mr. 
Parish  whether  he  would  see  his  brother  ? 

A.  No,  sir,  I  don't  think  there  wsia. 

Q.  Was  not  the  waiter  present,  or  in  hearing,  at  any 

of  the  times  ? 

A.  I  don't  think  he  was. 

Q.  At  any  other  or  different  time  firom  that  or  those 
at  which  Mr.  Daniel  Parish  was  announced  as  having 
called  to  see  his  brother,  did  you,  or  Mrs.  Parish  in  your 
hearing,  speak  to  Henry  Parish  about  seeing  Daniel  ? 

A.  Well,  I  think  I  did ;  my  impression  is  I  did,  and 
I  asked  him  why  too. 

Q.  Why  what? 

A.  For  what  reason  he  didn't  see  him  ? 

Q.  What  reason  did  Mr.  Henry  Parish  give  for  not 
seeing  his  brother,  in  reply  to  your  inquiry  ? 

A.  None,  sir,  but  he  shook  his  head  in  the  negative, 
and  at  the  same  time  gave  me  a  push  with  his  hand. 

Q.  On  how  many  different  occasions  did  you  speak  to 
18 
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Henry  about  seeing  his  brother,  besides  the  two  when 
Daniel  called  P 

A.  It  has  escaped  my  memory ;  I  don't  recollect  how 
many  times. 

Q.  Did  you  do  so  frequently,  and  how  often,  to  your 
best  recollection  P 

A.  I  only  remember  that  once,  but  I  might  have  done 
it  oftener ;  it  is  my  impression  I  did  so  oftener — ^I  mean 
the  once  when  he  repelled  me  as  I  have  just  stated. 

Q.  How  often,  according  to  your  best  impression,  did 
you  do  so  P 

A.  I  can't  say  how  often,  because  I  can't  swear  to 
what  I  don't  now  think  of. 

Q.  Was  any  other  person,  and  who,  present  when  you 
thus  spoke  to  Mr.  Parish  about  seeing  his  brother  P 

A.  Mrs.  Parish  was  present  at  the  time  he  repelled 
me  by  a  push,  as  I  have  spoken — no  one  else ;  I  do  not 
recoflect  any  body  else  being  present  any  other  time. 

Q.  Besides  the  two  occasions  when  Daniel  called  and 
did  not  see  his  brother,  did  you  ever  hear  Mrs.  Parish,  on 
any  and  how  many  other  occasions,  speak  to  her  husband 
about  seeing  his  brother  P 

A.  I  did,  sir,  often — but  the  number  of  times  I  don't 
recollect.  I  am  sure  I  have  heard  her  often  asking  her 
husband  to  see  Mr.  Daniel. 

Q.  On  those  occasions  did  she  use  persuasion,  and 
try  to  induce  or  coax  her  husband  to  see  lus  brother  P 

A.  She  did,  sir,  to  some  extent,  as  much  as  she  could 
— but  no  one  could  influence  Mr.  Parish,  I  would  say,  to 
do  anything ;  he  always  had  his  own  way. 

Q.  Was  any  other  person,  and  who,  present  on  any 
occasion  when  Mrs.  Parish  spoke  to  her  husband  about 
seeing  his  brother. 

A.  I  don't  remember  there  was,  but  still  I  think  the 
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Rev.  Dr.  Taylor  must  have  heard  it.  It  is  my  impression  he 
was  there  one  time  when  she  asked  him  to  see  his  brother/' 

The  sole  cause  of  this  indignation,  according  to 
Mr.  Fisher,  was  the  kind  visit  of  Daniel  to  his  brother's 
sick  chamber  during  a  most  dreadful  illness,  in  which 
his  life  was  despaired  of.  If  the  story  was  true,  could 
any  fact  afford  more  complete  proof  of  lunacy  ?  No 
doubt  it  is  utterly  false ;  but  it  is  one  of  this  lady's 
pretences,  (I.  f.  1&7,  173,  178,  269,  874,  1052,  1068,) 
and  it  is  the  only  cause  of  ill-will  against  Daniel  ever 
asserted  by  her  which  is  not  positively  disproven. 
This  story  of  Fisher,  from  its  very  structure,  did  not 
admit  of  direct  contradiction.  No  third  person  was 
present.  It  is  an  odd  circumstance,  however,  that  the 
testator's  alleged  rudeness  to  Daniel's  wife  and  little 
daughter  was  in  September,  1849,  prior  to  the  imputed 
offence.     (IL  £  927, 1145.) 

Men  do  not  act  without  motives,  nor  do  great  and 
sudden  changes  occur  in  the  affections  of  sound-minded 
sober  men  without  some  cause.  This  philosophical 
truth  is  acknowledged  by  the  proponent's  counsel 
Hence  their  effort  to  account  for  this  pretended  change 
in  the  testator's  feelings  toward  his  relatives.  Human 
ingenuity  could  construct  but  two  theories.  First, 
a  greatly  increased  affection  for  his  wife,  and  secondly, 
a  prejudice  conceived  against  his  brother,  Daniel  Parish. 
With  an  extent  of  audacity  not  often  equalled,  the 
proponent  has  attempted  to  establish  both  of  these 
propositiona  To  develop  their  utter  falsehooji,  it  will 
only  be  necessary  to  look  into  the  evidence.  Thus 
we  shall  ascertain  the  relations,  whether  friendly  or 
otherwise,  which  existed  between  Mr.  Parish  and  his 
kindred ;  thus  we  shall  ascertain  the  relations,  whether 
affectionate  or  otherwise,  which  existed  between  him 
and  his  wife.  Both  of  her  theories  will  be  disproved 
by  the  scrutiny. 


340- 

For  this  purpose,  we  must  look  back  at  the  career 
of  Mr.  Parish. 

The  first  inquiry  will  be,  what  were  his  relations 
with  his  brothers  and  his  other  kindred  through  life, 
and  especially  at  the  critical  period  when,  as  we  say, 
the  lamp  of  reason  became  extinguished  in  July,  1849. 

He  was  the  eldest  of  six  children,  Henry,  James, 
Daniel,  Thomas,  Anne  and  Martha.    I.  f.  824.) 

James  was  his  eldest,  Daniel  his  youngest  brother ; 
the  difference  in  age  between  Daniel  and  himself  was 
about  nine  years.     (I.  f.  828.) 

With  his  brother  James  his  relations,  though  not 
very  intimate,  were  just  such  as  one  would  expect 
under  the  circumstances.  They  never  resided  in  the 
same  place  after  maturity ;  they  never  were  united  in 
any  common  pursuits.  Jameses  health  was  infirm :  in 
1849,  and  for  years  previously,  he  was  nearly  blind 
(I.  f.  910  to  912),  and,  of  course,  he  left  his  residence 
rarely,  and  only  on  occasions  of  imperious  necessity. 
He  lived  at  Poughkeepsie.  (L  f.  894  to  899.)  There 
never  were  any  visiting  relations  between  his  family 
and  that  of  James.  They  did  not  live  in  the  same 
place ;  and,  as  it  respects  wealth  and  fashionable  life, 
their  spheres  were  necessarily  distinct.     (I.  f.  897, 911.) 

Until  their  father's  death,  in  1841,  James  had  no 
property,  and  even  after  that  event,  he  seems  not  to 
have  been  firee  from  necessities.  He  and  Henry,  when 
they  met,  were  cordial  and  friendly.  (I.  f.  896.) 
There  is  no  evidence  to  the  contrary.  James  was 
aided  in  his  business  by  Henry,  in  the  way  of  loans. 
Subsequently  to  the  father's  death,  as  late  as  1846,  Henry 
madahim  a  present  of  $6,944  26.  (I.  f.  1192, 1964.) 
Henry  also  aided  his  nephew  Jacob,  the  son  of  James. 

James  never  visited  his  brother  after  his  calamity. 
Of  course  he  did  not.  It  is  to  be  presumed  that  he 
never  visited  anybody  after  that  date.  Neither  could 
any  fault  be  found  with  him  on  that  account. 
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The  testator's  brother  Thomas  died,  intestate  and 
unmarried,  at  the  testator's  house,  in  June,  1840,  leav- 
ing an  estate  of  about  $200,000.  This  property  went 
to  the  father,  who  also  departed  this  life  in  November, 
1841.  The  old  gentleman  gave  two  small  legacies  to 
his  grandsons,  the  children  of  James,  and  bequeathed 
the  rest  of  his  estate — say  $240,000 — ^to  his  five  sur- 
viving children.     (I.  £  824,  909.) 

This  estate  consisted  mainly  of  Thomas's  share  in  the 
uncollected  assets  of  Henry  Parish's  several  business 
firms,  Thomas  having  been  a  partner  in  most  of  them. 
Most  of  these  assets  were  from  time  to  time  received 
by  the  parties  in  interest  through  Henry  and  Daniel 
Parish  who  attended  to  the  collection  and  liquidation 
of  those  concerns.     (I.  f.  1198.) 

In  1841,  when  old  Jacob  Parish  died,  his  daughter 
Martha  had  already  intermarried  with  Mr.  Allen  M. 
Shof  r  an.  Herself,  her  husband,  and  one  child,  together 
with  the  maiden  sister  Anne,  were  residing  together,  as 
one  family,  at  Newburgh.  They  have  so  continued  to 
reside  together  at  that  place  to  the  present  time. 
(I.  f.  1929.)  Henry  Parish  was  in  the  habit  of  visiting 
his  sisters  at  Newburgh,  and  exhibited  toward  them  the 
ordinary  kindness  and  affection  of  a  brother.  There 
is  no  discordant  testimony  on  this  point.     (I.  £  895.) 

It  may  not  be  amiss  to  keep  the  fact  in  view,  that 
when  Henry  Parish  made  his  will  in  1842,  and  was  so 
careful  in  respect  to  all  his  family  and  kindred — ^kind  to- 
ward his  sisters,  as  doubtless  he  deemed  it,  giving  them. 
$20,000  apiece,  giving  something  to  all  the  nephews 
and  nieces  bearing  his  own  name,  including  the  chil- 
dren of  his  brother  James,  whom  he  did  not  often  see 
—he  did  not  include  among  his  beneficiaries  the  first- 
born  child  of  the  sister  Martha,  who  was  residing  in 
Newburgh,  and  I  believe  about  two  yaars  old. 
(I.  £  1929.) 
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Mr.  Sherman  (interrupting.) — She  did  not  reside 
in  Newburgh  at  that  time. 

Mr.  O'CoNOB. — That  is  not  material,  you  may 
alter  the  venue :  the  main  fact  is  unaltered.  No  legacy 
was  given  to  young  Miss  Sherman.  No  notice  what- 
ever was  taken  of  her.  That  was  not  from  any  ill-will 
or  disrespect  toward  Mr.  Sherman,  for  there  is  evi- 
dence that  Mr.  Parish  always  treated  Mr.  Sherman  with 
respect.  It  was  from  no  disrespect  to  Mrs.  Sherman ; 
for  he  seems  to  have  treated  his  sisters  with  more 
respect  than  either  James  or  James's  children — ^at  least 
so  far  as  may  be  judged  from  his  practice  in  respect  to 
visiting.  Yet  with  all  his  meditation,  drafting  and  re- 
drafting, and  deliberation,  the  young  first-born  Sher- 
man was  entirely  passed  over. 

This  shows  his  preference  for  his  own  family  name, 
and  a  glance  at  the  circumstances  will  show  that,  in  his 
pre-testamentary  deliberations,  he  reasoned  justly  in 
respect  to  this  family.  Miss  Ann  Parish  was  likely  to 
remain  Miss  Ann  Parish ;  she  and  Mrs.  Sherman  had 
each  received  a  share  of  the  father's  estate.  They  lived 
together  in  the  country,  and  were  looked  upon  as  one 
family ;  the  young  Shermans  were  pretty  sure  to  be 
their  aunt's  heirs.  His  addition  of  $20,000  apiece  to 
the  estate  already  possessed  by  his  sisters,  made  the 
family  estate  about  $140,000 — a  tolerable  competency 
in  the  rural  districts. 

Now,  sir,  I  have  stated  all  that  is  to  be  found  in  the 
proofs  concerning  the  testator's  relations  with  all  these 
persons.  There  is  little  or  no  conflict ;  and  consequently 
it  cannot  and  it  will  not  be  pretended  that  he  ever  had, 
or  could  have  had  any  prejudice,  ill-will,  or  anger, 
against  any  of  them.  It  is  not  possible,  unless  you 
should  conjecture  contrary  to  the  fact  proved,  that  he 
tookofience  at  Mr.  Sherman  for  presuming  to  come  to  the 
house  on  a  certain  occasion  after  his  illness,  with  a  vie w 
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to  introduce  a  medical  gentleman  to  him.  And  if  that 
fact  was  communicated  to  him,  and  did  produce  an- 
ger against  Mr.  Sherman,  it  is  certainly  no  proof  of 
sanity  that  he  should  disinherit  the  children  of  his 
brothers,  James  and  Daniel  Parish,  on  that  account. 
Such  ratiocination  would  indeed  manifest  a  clear  and 
unclouded  intellect,  such  as  Fisher,  Dr.  Delafield,  and 
some  others  think  Henry  Parish  possessed,  though 
without  the  power  of  displaying  it. 

A  faithful  review  of  the  relations  between  the  tes- 
tator and  his  brother  Daniel,  requires  an  exhibition  of 
their  whole  lives.  These  relations  were  of  the  very 
kindest  description.  They  were  marked  throughout 
by  absolute  confidence,  and  by  as  much  aflFection  as  it 
is  in  the  nature  of  a  man  like  Henry  Parish  to  exhibit 
to  the  gaze  of  strangers,  or  to  the  gaze  of  any  one. 
Nay,  when  passing  behind  the  scenes — as  we  are  ad- 
mitted to  do  here — we  look  directly  into  the  testator^s 
bosom.  We  find  there  a  deep  well-spring  of  affection 
for  his  brother  Daniel.  You  have  been  told  by  the 
witnesses  that  Henry  Parish  was  kindly  and  genial,  but 
that  he  was  of  a  calm  even  temper,  and  not  at  all  de- 
monstrative.    (I.  f.  887.) 

We  must,  therefore,  look  deliberately  into  the  facts  to 
show  precisely  his  relations  with  this  brother.  It  is  in 
matter,  not  manner,  that  his  feelings  were  evinced. 

In  1814  the  testator's  New  York  firm  was  Disbrow, 
Gillespie,  Parish  &  Co. ;  fix)m  1815  to  1819  it  was  Dis- 
brow, Parish  &  Holbrook,  and  from  that  time  to  Mr. 
Parish's  brief  retirement  in  1825,  it  was  Parish,  Holbrook 
&Co. 

Ephraim  Holbrook,  whose  signature  appears  as  a  sub- 
scribing witness  to  the  first  codicil,  and  will  hereafter  be 
spoken  of,  was  a  member  of  this  firm.  He  retired  from 
business  in  1825,  at  the  same  time  that  the  testator  tem- 
porarily retired. 
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In  1816  Heniy  Parish  established  a  house  at  Charles- 
ton, South  CaroUna,  under  the  firm  of  Butler,  Melvin  & 
Co.  He  placed  his  brothers  Thomas  and  Daniel  in  the 
concern  as  clerks ;  and  this  was  their  commencement  of 
active  life.  Subsequently,  in  1821,  Thomas  and  Danid 
became  partners  in  the  house.  Thomas  continued  in  the 
house  until  the  final  dissolution,  shortly  prior  to  his  death. 
His  fortune  sprung  fi*om  this  source.  In  1821,  Daniel 
Parish,  having  been  previously  admitted  a  partner,  married, 
removed  to  Charleston,  S.  C,  took  up  his  regular  residence 
in  that  city,  and  thence,  until  1825,  he  was  the  active 
head  of  that  house.  From  the  admission  of  the  younger 
Parishes  as  partners,  its  style  was  Parish,  Coming  &  Co. 

When  Henry  Parish  retired  in  1825,  Daniel  Parish 
returned  with  his  family  to  New  York,  and  the  business 
was  continued  by  him  in  conjunction  with  Mr.  Joseph 
Kernochan,  under  the  firm  of  Parish,  Kemochan  &  Co. 

Thence  hitherto  Daniel  Parish  has  resided  in  the  city 
of  New  York.  In  1827  Henry  Parish  returned  to  this 
firm  as  a  partner ;  and  without  any  change  of  name,  it 
continued  until  1833,  when  Mr.  Kemochan  finally  retired 
from  business. 

Mr.  Kemochan  is  an  important  witness  in  this  case ; 
his  relations  with  the  parties  may  be  here  briefly  stated. 
He  was  nearly  of  the  same  age  as  Henry  Parish ;  during 
their  boyhood  he  was  a  fellow-clerk  with  Henry  Parish  in 
his  imcle's  concem  at  Newburgh.     (I.  f.  816.) 

He  married  Margaret  Seymour,  a  cousin  of  the  Parishes. 
In  1819,  he  joined  Henry  as  a  partner  in  New  York  ; 
continued  with  him  until  1833,  when,  having  accumulated 
an  independent  fortune,  he  retired  to  enjoy  it  in  quiet  and 
tranquiUity  together  with  the  high  mercantile  and  social 
position  which  his  solid  good  sense  and  unquestioned  in- 
tegrity had  won  for  him. 

Thenceforward  until  the  seizure  of  1849,  he  was  the 
business  Mend  and  social  intimate  of  Henry  Parish ;  and 
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from  the  time  of  that  calamity  mitil  the  death  of  Heniy 
Parish,  he  saw  Mr.  Parish  nearly  every  week  and  some- 
times more  frequently.  How,  during  this  latter  period, 
he  escaped  the  ban  of  exclusion  which  we  shall  see 
pronounced  and  executed  by  the  heroine  of  this  case 
against  all  the  other  gentlemen  related  to  or  connected 
with  Mr.  Parish,  is  one  of  the  least  clearly  expUcable  cir- 
cumstances of  this  case.  It  can,  nevertheless,  be  ac- 
comited  for. 

I  return  to  my  narrative.  From  1827  to  1838  Henry 
Parish  and  his  brothers,  Thomas  and  Daniel,  as  has  been 
seen,  were  concerned  as  partners  in  several  houses  trans- 
acting business  in  Southern  cities.  The  Charleston  house 
was  continued ;  from  about  1831,  Leroy  M.  Wiley,  a 
witness  in  this  case,  was  a  partner  in  it.  In  1827  a 
house  was  established  at  New  Orleans  under  the  firm  of 
Gasquet,  Parish  &  Co.  Mr.  WilUam  A.  Gasquet,  who  has 
also  been  examined  as  a  witness,  was  a  member  of  it. 
Subsequently  to  1830  a  branch  was  estabUshed  at  Mobile. 
At  the  time  of  Mr.  Kernochan*s  retirement  in  1833,  a 
new  partnership,  styled  H.  &  D.  Parish,  was  formed  in 
New  York. 

This  firm  was  never  actually  dissolved  unless  by  opera- 
tion of  law  on  the  insanity  of  Henry  Parish  in  '49  or  his 
death  in  *56.  It  was  composed  of  Henry  and  Daniel 
Parish  only.  It  endured  for  sixteen  years  next  preceding 
Mr.  Henry  Parish's  attack,  and  inasmuch  as  its  duration 
and  numerous  circumstances  give  it  a  marked  conspicu- 
ousness,  I  may  occasionally,  if  not  generally,  call  it  the 
brothers'  firm.    A  special  distinctiveness  belongs  to  it. 

The  business  of  H.  &  D.  Parish  was  entirely  sepa- 
rate from  that  of  the  other  New  York  house,  and  of  the 
several  Southern  houses.  Independently  of  its  own  re- 
gular transactions  in  New  York,  this  house  was  purchasing 
agent  for  the  Southern  houses.    This  devolved  upon  H. 
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and  D.  Farisli,  the  whole  financial  labor  and  responsibility 
of  the  Southern  houses.  As  they  made  all  the  purchases, 
they  were  obUged  to  see  to  the  payment  of  all  demands  at 
maturity.  Thus  the  brothers,  Henry  and  Daniel  Parish, 
were  the  capitalists,  as  it  respects  all  these  businesses  :  the 
partners  at  the  south  conducted  the  sales,  and  perhaps 
mainly  the  collections,  rendering  periodical  accounts  to 
H.  &  D.  Parish  in  New  York,  for  the  joint  interests  of 
Henry  and  Daniel  Parish  in  those  concerns. 

In  1838,  Henry  and  Daniel  Parish,  following  the  ex- 
ample of  their  friend  and  connection,  Mr.  Kemochan,  final- 
ly retired  from  active  business.  Accordingly,  in  that  year 
all  the  firms  were  dissolved,  save  and  except  only  the 
brothers'  firm  of  H.  &  D.  Parish,  and  that  firm  at  the 
same  time  relinquished  the  further  pursuit  of  general  com- 
merce. Its  subsequent  uses  and  purposes  will  be  ex- 
plained. 

The  outstanding  debts  and  credits  remaining  to  be 
liquidated  and  adjusted  on  the  general  dissolution  of  the 
various  firms,  amounted  to  several  milKons  of  dollars. 
The  assets  consisted  of  real  and  personal  property  and 
uncollected  credits  scattered  all  over  the  Union,  but  prin- 
cipally in  the  South  and  South-west. 

Leroy  N.  Wiley,  having  come  to  reside  in  New  York, 
assumed  the  liquidation  of  the  New  York  and  Charleston 
business.  Mr.  Gasquet  resided  at  New  Orleans,  and  had 
charge  of  the  adjustment  there. 

The  brothers'  firm  of  H.  &  D.  Parish  contributed  its 
aid  in  the  Uquidation  of  these  extended  concerns ;  and  en- 
gaged itself  thenceforward  only  in  those  matters,  and  in 
investments  of  the  brothers'  funds  by  purchases  of  com- 
mercial paper,  stocks,  &c,  and  in  special  adventures  or 
operations.  The  brothers,  thus  operating  together  under 
this  firm,  from  time  to  time  made  investments  in  their 
joint  names.  (I,  f.  829,  869.  1381,  905,  1172.) 


347 

They  had  an  office  in  the  store  No.  126  Water  street, 
belonging  to  Henry  Parish  and  Mr.  Kemochan.  (I.  f.  829.) 

Mr.  Kemochan  was  now  also  a  retired  gentleman  en- 
gaged in  similar  pursuits  with  the  brothers  Parish,  and 
having  like  them  some  unsettled  mercantile  affairs  to 
transact,  the  remnants  of  his  former  business.  He  kept 
his  books  in  this  same  office,  and  there  daily  attended  to 
his  business  transactions. 

This  store  or  office  was  consequently  the  common 
meeting  place  of  the  brothers  and  their  old  friend  and 
partner  Mr.  Kemochan.  Whenever  in  the  city  and  not 
thrown  out  of  the  track  of  their  settled  habits  by  some  un- 
usual incident,  the  three  met  here  daily.  This  course  was 
thence  pursued  by  all  of  them  without  interruption,  ex- 
cept by  disease  or  death.     (I.  f.  830.) 

This  office  was  on  the  same  block  and  immediately 
in  the  rear  of  a  store  fronting  upon  Pearl  street,  in  which 
Mr.  Wiley  and  the  other  non-retired  partners  of  the  con- 
cerns of  New  York,  Mobile  and  Charleston,  continued 
their  business  and  conducted  the  liquidation  of  which  Mr. 
Wiley  had  charge.  Wm.  J.  Gasquet  &  Co.  of  New  Or- 
leans, successors  to  the  old  business  there,  had  their  agency 
in  this  same  office. 

George  W.  Polsom,  the  confidential  agent  and  bookkeep- 
er of  Henry  Parish,  before  alluded  to,  kept  the  books  of 
this  New  Cl:leans  agency.  He  also  attended  to  the  books 
of  H.  &  D.  Parish,  without,  however,  any  regular  or  stipu- 
lated compensation.     (I.  f.  830, 1098, 1219.) 

This  brothers'  firm  did  no  general  commercial 
business,  subsequently  to  the  dissolution  in  1838.. 
Such  a  course  would  have  been  inconsistent  with  the 
object  of  that  dissolution  and  the  retirement  contem- 
plated by  the  brothers.  They  were  wealthy  capitalists, 
they  were  yet  in  health  and  strength — their  object 
was  retirement  from  the  active  concerns  of  a  varied 
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and  complicated  general  commercial  business,  its  cares, 
solicitudes  and  hazards.  Nevertheless,  from  the  un- 
satisfied desire  of  accumulation  or  the  wish  to  have 
some  employment,  the  firm  was  kept  up  and  some 
business  was  done. 

Thus  we  may  see,  with  the  mind's  eye,  these  four 
persons  the  brothers  Parish,  their  connection  Ker- 
nochan  and  their  clerk  Folsom  together  as  companions, 
during  the  whole  business  portion  of  each  day.  The 
brothers,  Henry  and  Daniel  Parish,  are  together  and 
co-operating  precisely  as  at  all  previous  periods,  and 
this  continued  until  the  fatal  19  th  of  July,  '49.  So 
much  for  the  business  relations  of  Henry  and  Daniel 
Parish.     Now  for  their  purely  personal  relations. 

For  a  short  time  after  his  marriage  the  testator 
having  no  homestead,  he  resided  with  his  wife's  family ; 
but  very  soon  after  the  event,  the  brothers  made  pur- 
chases of  adjoining  lots  in  Barclay  Street,  and  erected 
dwelling-houses  thereon.  Here  they  dwelt  side  by 
side,  until  the  testator's  removal  in  1848.  Perhaps  I 
should  state  the  facts  more  precisely.  In  June,  '4S, 
the  testator  commenced  his  accustomed  summer  so- 
journ in  the  country ;  and  he  did  not  subsequently 
dwell  in  Barclay  Street.  On  his  return  in  the  autumn, 
his  family  moved  into  his  new  house  on  Union  Square. 
(I.  f.  3102.) 

For  some  years*  prior  to  this  event,  both  brothers  ap- 
pear to  have  contemplated  a  removal  up-town.  Whether 
this  was  a  part  of  the  general  hegira  of  families  north- 
ward before  the  encroachments  of  trade  with  its  ^\jcfKs&, 
'crowds,  din  and  bustle,  or  was  due  to  other  special  causes, 
does  not  appear,  and  is  of  little  importance. 

Certain  it  is,  both  originated  or  yielded  to  a  desire,  or 
to  desires,  which  resulted  in  placing  Mr.  Henry  Parish 
with  his  wife  before  new  year's  day,  1849,  in  a  new, 
spacious   and  costly  dwelling-house  on  Union   Square. 
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This  was  followed  by  a  somewliat  similar  transfer  of  Mr. 
Daniel  Parish  and  his  family,  to  the  comer  of  Fifth 
Avenue  and  Sixteenth  Street.  The  latter  event,  however, 
did  not  occur  until  1854,  long  subsequent  to  the  apo- 
plectic seizure  of  Mr.  Henry  Parish.  (I.  f.  826.) 

To  aid  in  revealing  the  deeply  seated  attachment  of 
these  two  brothers,  Henry  and  Daniel  Parish,  it  may  be 
proper  to  trace  their  movements  toward  this  transfer  of 
their  homes  to  another  site. 

In  1840,  they  agreed  to  purchase  two  lots  on  Wash- 
ington Place,  for  the  purpose :  thus  aiming,  as  will  be 
seen,  to  preserve  their  brotherly  friendship,  by  continuing 
to  "  dwell  together  in  unity.''  (T.  f.  826.) 

The  title  to  this  property  was  drawn  in  doubt,  and 
unwilling  to  build  upon  an  unstable  foundation,  they  re- 
fused to  complete  their  purchase.  This  led  to  a  htigation, 
contiimed  through  two  courts  of  appeal.  And  these  de- 
lays seem  to  have  defeated  the  project.  As  a  substitute 
for  the  sites  thus  rendered  unattainable,  or  undesirable, 
Daniel  Parish  purchased  about  February,  1844,  two  lots 
on  Union  Square,  running  through  from  17th  to  18th 
streets,  each  50  feet  wide  by  100  feet  in  depth.  This  was 
just  prior  to  Henry's  return  from  Europe,  and  before  the 
litigation  in  respect  to  the  Washington  Place  property  had 
quite  temunated. 

The  letters  of  Henry  Parish  to  his  brother  Daniel, 
prove  all  the  facts  stated,  in  respect  to  these  purchases. 
As  to  Washington  Place,  see  III.  f.  1012  to  1014;  1024, 
1035  to  1038 ;  1084  to  1086,  1106,  1107.  As  to  Union 
Square,  see  III.  f.  1051,  1052,  1056,  1059. 

Henry  was  much  pleased  at  the  Union  Place  purchase. 
He  hked  the  location,  or  his  wife  hked  it,  and  with  his 
usual  amenity  toward  all  around  him,  her  wiU  was  his 
pleasure.  But  there  was  one  material  drawback  to  his 
gratification.  The  lots  were  not  situated  like  those  in 
Barclay  Street  and  Washington  Place.    They  were  not  side 
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by  side — a  single  lot  intervened.  So  much  at  heart  with 
Henry  Parish  was  the  desire  to  have  his  brother  "  side 
by  side"  with  him  to  the  close  of  life,  that  he  instructed 
Daniel  to  effect,  if  practicable,  an  exchange  of  his  lots  at 
the  comer  of  Broadway,  for  those  in  the  centre  of  the 
block,  immediately  east  of  Darnel's  property.  His  were 
the  most  valuable ;  but  not  only  was  he  willing  to  waive 
this  advantage,  but  to  pay  a  premium  for  the  pecuniarily 
unprofitable  exchange. 

On  March  23rd,  1844,  he  thus  wrote  to  Daniel  fiom 
Paris: 

"I  am  pleased  to  hear  you  have  bofr.  the  Union 
Square  lots,  as  they  are  certainly  amongst  the  most  desira- 
ble in  the  city ;  it  is  true  it  seems  a  bad  time  to  buy,  when 
there  is  such  excitement  and  scramble  as  there  seems  to 
have  been  this  winter  for  up  town  lots,  but  suppose  you 
thought  it  better  to  secure  them  at  once,  in  order  to  get  a 
selection  as  I  keep  no  copies  of  my  letters,  hardly  know 
what  I  said  to  you  about  Union  Square  lots,  but  must  say 
myself  and  wife  always  had  sort  of  preference  for  those 
lots  over  any  others,  and  probably  would  have  always  re- 
gretted not  getting  them,  if  sold  out  of  our  hands  and 
gone  into  the  hands  of  others,  from  whom  we  could  not 
purchase.  I  shall  say  more  about  the  lots  when  I  get  the 
plan,  size,  &c.,  which  I  presume  will  be  by  the  4th  April 
steamer."  (HI.  f.  1052.) 

A  week  later  he  writes  thus : 

''  It  may  also  be  that  you  can  exchange  our  lots  on 
Union  Square  nearest  Broadway  for  those .  joining  on  the 
McVicar  lots  bot  by  us  thus  giving  us  four  lots  joining 
each  other,  which  exchange  may  suit  the  ovmers,  if  not  it 
seems  to  me  it  would  be  better  for  us  to  pay  some,  dif- 
ference to  effect  such  an  exchange,  if  it  cannot  be  effected 
without  paying.    I  should  suppose  our  two  lots  on  the  Bank 
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/  property  being  nearest  B.  way,  or  the  Bloomingdale 
road  would  be  considered  most  valuable,  yet  I  may  be 
mistaken,  for  m  the  lots  joining  the  Mc Vicar  are  best" 
(in.  f.  1059.) 

The  italics  are  his  own.  Emphasis  and  demonstra- 
tiveness  were  not  habitual  with  him.  Nay,  quite  rare 
were  such  displays.  But  when  he  felt  deeply,  he  could 
not  always  keep  down  emotion.  He  was  generally  slow 
in  his  determinations,  but  upon  points  where  his  convic- 
tions were  settled,  he  was  prompt  in  action  and  eager  to 
accompUsh  his  ends. 

This  same  letter  opens  with  an  acknowledgment 
that  he  had  received  the  plan  or  map  of  the  Union 
Square  lots.  Its  first  sentence  expresses  his  chagrin  at 
their  not  adjoining.    It  runs  thus : 

"  I  am  in  rect  of  yours  pr  Packet  ship  Oneida  of  the 
29th  Feby,  with  the  plan  or  map  of  the  lots  purchased 
in  Union  Square,  &  am  in  hopes  we  shall  continue  to 
be  pleased  with  those  lots  &  the  purchase,  it  certainly 
would  have  been  much  more  desirable  to  have  had  our 
lots  side  hy  side  and  joining  each  other,  but  we  cannot 
expect  to  controuli  or  have  things  just  as  we  wish,  or 
would  like,  &  they  are  certainly  amongst  the  finest  and 
best  situated  lots  in  the  city."     (III.  f.  1056.) 

He  adds,  "  it  is  much  to  be  regretted  that  we  did 
not  make  up  our  minds  or  decide  to  buy,  as  we  could 
then  have  had  our  selection."     (III.  f.  1057.) 

In  the  cup  of  pleasure  there  was  one  bitter  drop. 
The  cherished  desire  to  live  and  to  die  ''  side  hy  side  " 
with  his  brother  was  disappointed. 

You  find  that  when  first  informed  of  the  purchase 
the  lots  were  exactly  to  his  mind  as  to  location  and 
probable  increase  in  value;  but  the  moment  he  dis- 
covered from  the  plan  that  they  were  not  side  by  side, 
he  was  greatly  distressed.  "  My  lots,"  he  says,  '*  are 
better  than  lots  in  the  middle  of  the  block,  but  lots  in 
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the  middle  of  the  block  are  better  for  t^.''  It  will  '^  -^i 
place  us  side  by  side.  I  am  willing  to  exchange  for  *  •  i 
inferior  lots  and  pay  a  premium  too,  in  order  that  you  ^^ 
and  I    may  be,   as  heretofore,  side   by  side.     (I.  f.  * 

1059.) 

He  never  yielded  or  gave  up  this  point  whilst  a 
hope  of  accomplishing  his  desire  remained.  He  yield- 
ed only  when  success  was  found  to  be  impossible.  The 
owners  of  the  adjoining  lots  positively  refused  to  sell 
their  property:  then,  indeed,  he  contented  himself 
with  proximity  instead  of  the  close  and  intimate  unity 
at  which  he  aimed. 

Alas,  how  changed  must  this  Henry  Parish  have 
been,  when — sunk  in  illness,  stricken  in  spirit  and  des- 
pairing of  recovery,  humble,  contrite,  prayerful,  aided 
by  the  consolations  of  religion,  attended  by  its  minister 
and  sustained  by  its  sacraments — charitable  and  boun- 
tiful to  all  mankind,  beyound  all  former  experience— 
he  had  become  so  bitterly  hostile  to  this  brother,  that 
he  would  not  speak  to  him  or  look  upon  him  ;  and  to 
gratify  that  hatred  was  desirous  of  cutting-off  from 
bounty,  not  only  himself,  but  all  his  posterity,  includ- 
ing his  own  beloved  and  only  namesake  Henry  Parish 
the  younger. 

How  intense,  how  unnatural,  how  irrational  the 
malice  imputed  to  him.  Not  satisfied  even  with  the 
extremest  measure  of  divine  wrath  denounced  againi 
outrageous  guilt ;  not  satisfied  with  visiting  his  indigna- 
tion upon  Daniel's  children  "  and  his  children's  chil- 
dren," he  wished  to  cut  off  the  poor  blind  unoffending 
James  and  his  innocent  posterity  by  the  same  dispensa- 
tion. 

All  these  things,  however,  are  said  by  Mrs.  Parish, 
and  sworn  to  by  her  witnesses.  Some  of  them,  indeed 
— ^and  not  the  most  hideous,  nor  perhaps  the  least  pro- 
bable,— are  only  sworn  to  by  a  prevaricator  whom,  it 
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13  to  be  presumed,  her  connsel  will  not  even  ask  your 
honor  to  credit. 

It  is  hard  to  believe  in  the  existence  of  a  wrath  so  in- 
satiable and  unsparing.  It  dictates  a  mere  insult  to  one 
brother  by  revoking  the  $10,000  originally  given  as  a 
mere  compliment.  He  had  described  this  class  of  gifts 
as  made  to  testify  his  "respect"  (I.  f.  781.)  It  im- 
plicates and  involves  his  poor  blind  brother  James,  who 
certainly  never  sinned  against  him  in  any  thing. 

I  may  say^  by  way  of  episode,  that  changes  are  imputed 
to  the  testator  at  this  very  time  which  contrast  strikingly 
with  this  horrible  perversion.    There  is  no  trace — ^no 
scintilla  of  evidence  to  be  found  anjrwhere  in  this  case 
down  to  the  19th  of  July,  1849 — ^when  Heniy  Parish 
was  thus  smitten  by  disease,  that  he  had  any  rehgion 
whatever,  save  and  except  that,  with  decorous  observ- 
i     ance  of  the  rules  of  society — such  as  he  manifested  on 
all  occasions, — ^he  did,   during  his  married  life,  go  to 
Grace  Church  with  his  good  wife  on  Sundays.  (I.  f.  8391.) 
He  paid  pew-rent  and  did  once  give  $250  to  a  religious 
charity.  (HI.  f.  2186,  I.  f.  8393,  3417.)    Perhaps  we 
may  be  told  that  there  is  some  other  evidence  of  his 
re%ion   since  he  was    intimate  with  Dr.  Taylor,  the 
minister  of  that  church;  and  that  reverend  gentleman 
was  a  frequent  visitor  at  his  house  and  a  guest  at  his 
large  dinners  and  at  his  private  family  diimers.    Let 
us  see  how  far  these  things  tend  to  prove  the  existence  of 
any  particular  religious  sentiment.     We  closely  cross- 
examined  Dr.  Taylor  on  the  point,  I  iiivite  attention  to 
the  result.    Dr.  Taylor  states  that,  during  their  15  years 
of  intimate  acquaintance  before  the  apoplectic  attack,  he 
never  spoke  a  single  word  to  the  testator  upon  religious 
subjects,  except    now   and   then   something  about   the 
interests  of  Grace  Church.  (I.   f.  3327.)     He    meant, 
I  infer,  the  interests  of  the  building,  its  mere  pecu- 
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niaiy  interests.  Did  he  ever  ask  him  what  his  own  reli- 
gious faith  was  ?  No.  Did  he  ever  ask  him  whether  he 
had  ever  been  baptized  ?  No.  Did  he  ever  know  that 
he  was  in  any  way  impressed  with  any  rehgious  convic- 
tions whatever,  unless  it  was  to  be  conjectured  from  the 
fact  that  he  scrupulously  attended  church  on  Sundays  and 
scrupulously  abstained  from  participating  at  the  sacramen- 
tal table?    No.     (I.  f.  8391- 2.) 

No  doubt  Mr.  Parish  was  a  Christian,  and  had  a 
proper  reverence  for  the  Supreme  Beiug.  He  was  the 
son  of  a  Quaker.  That  sect  is  not  particularly  addicted 
to  reUgious  display.  Perhaps  there  is  not  one  whose  habi- 
tudes Conform  more  closely  to  the  idea  that  religion  is 
a  part  of  good  manners,  and  to  be  professed  accordingly 
with  decency  and  in  moderation  by  every  gentleman.  He 
was  a  man  of  the  world,  and  not  a  professor  of  religion. 
This  is  most  distinctly  proven  by  his  friend  and  pastor, 
Mr.  Taylor.  Neither  did  he  affect  bestowing  charities  on 
or  through  public  institutions,  in  missions  to  the  slave 
coast  of  Africa,  or  the  Uke.  But  he  was  kind  and  gener- 
ous ;  he  was  benevolent  and  beneficent  to  those  who  were 
of  his  own  family  and  within  the  hallowed  circle  of  friend- 
ship and  consanguinity.  He  was  kind  to  his  sisters — ^he 
was  kind  and  bountiful  to  his  clerk  Folsom — he  was  kind 
and  bountiful  in  gifts  to  his  brother  James — ^he  was  kind 
to  his  wife's  relative,  old  .Mrs.  Paine ;  presumptively  a  per- 
son of  but  moderate  estate,  he  gave  her  a  house  to  dwell 
in  for  hfe.  What  proof  is  there  that,  in  his  whole  Ufe,  he 
ever  made  gifts  to  pubUc  institutions,  or  to  anything  in  the 
nature  of  reUgious  charities  ?  On  one  occasion  he  gives 
$100  to  an  infirmary;  at  another  time,  $50  to  a  Uke  pur- 
pose. Here  are  $150  to  non-religious  charities,  and  he 
once  gave  $250  to  Grace  Church,  as  testified  to  by  Dr. 
Taylor ;  that  $250  seems  to  have  been  Ids  only  reUgious 
charity  previous  to  the  19th  of  July,  '49.     (HI.  f.  2135.) 
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•  True,  Mr.  Taylor  says  that,  although  he  never  saw  and 
never  heard  anything  of  the  kind,  he  indulged  in  the 
hope  that,  like  many  other  good  men  (I.  f.  3390),  Henry 
Parish  "  did  his  deeds  of  charity  in  secrecy/'  But  in  15 
years  he  never  ventured  but  once  to  try  him.  Besides 
we  have  the  testator's  book  containing  all  his  accounts  in 
which  he  carefully  and  punctually  entered  the  most  trifling 
expenditures,  and  by  the  entries  therein  we  find  that,  al- 
though he  was  a  very  good  man,  he  did  not  demonstrate 
his  goodness  in  that  way. 

Exhibit  286,  III.  f.  2135,  shows  that,  for  a  period  of 
four  years  next  previous  to  his  illness,  his  gifts  did  not 
exceed  an  average  of  $800  a  year.  How  little  he 
gave  in  public  charities  will  appear  when  from  this  you 
deduct  $450  or'$500,  given  through  pride  to  his  young 
namesake,  Henry  Parish  S^olsom,  and  the  complimen- 
tary presents  of  gold  sovereigns  and  the  like  to  his 
nieces. 

This  is  a  specimen,  and  covers  ground  enough  fully 
to  illustrate  his  habits. 

I  say  it  not  in  disparagement,  but  certainly  it  is 
clearly  proven  that  before  his  apoplexy  Henry  Parish 
was  not,  in  the  ordinary  sense  of  the  word,  either  a 
religious  or  a  charitable  man. 

After  the  apoplectic  attack,  how  great  was  the 
change? 

In  1851  his  gifts  and  charities  amounted  to  $719. 

In  1862  they  amounted  to  $2,124. 

In  1853  they  amounted  to  $8,564. 

In  1855  they  amounted  to  $3,1  Y9. 

In  two  months  of  '66  they  amounted  to  $526. 

The  aggi'egate  exceeds  fifteen  thousand  dollars. 
About  twelve  thousand  dollars  were  given  to  public 
charities. 

The  codicil  of  September,  '63,  gives  fifty  thousand 
dollars  more  to  public  charities;  the  original  Will 
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gave  not  one  cent  to  any  such  purpose.     (DLL  f.  2136 
to  2141.) 

The  change  in  respect  to  his  religious  observances 
was  equally  remarkable. 

He  became  a  constant  visitor  of  the  Holy  Sacra- 
ment. At  least  four  times  a  year,  according  to  Dr. 
Taylor  (L  f.  3342),  he  thus  partook.  How  great,  I 
say,  the  change  1  When  a  worldling,  he  had  loved  his 
brother  fondly ;  was  unhappy  at  the  bare  thought  that 
they  could  not  dwell  side  by  side.  Now  he  is  stricken 
down  by  disease ;  he  is  in  the  valley  of  the  shadow  of 
death.  According  to  Dr.  Delafield,  he  did  not  hope 
to  recover  (I.  f.  3002)  ;  and  indeed  there  was  no  rea- 
son why  he  should  entertain  such  a  hope.  He  despair- 
ed of  his  physical  condition,  so  that  }^  was  unhappy 
and  looked  melancholy  at  all  times.  But  he  had 
sought  refuge  at  the  right  asylum.  He  lay  prostrate 
at  the  throne  of  Divine  Mercy.  He  had  become  a 
constant  visitor  of  the  sacraments.  He  had  undergone 
.  a  complete  change  of  heart ;  he  was  now  pious.  He 
was  blessed  by  the  presence  and  cheered  in  his  hard 
path  by  the  advice  and  the  prayers  of  a  spiritual  ad- 
viser.  He  was  what  we  may  call  a  "  prayerful  Chris- 
tian f  for  each  evening,  as  he  retired  to  slumber,  his 
wife  prayed  for  him,  and  his  lips  moved  in  solemn  con- 
cord  with  hers,  indicating  the  depth  of  his  emotions 
and  the  profundity  of  his  religious  sensations.  (H.  f. 
852  to  855,  1103,  1342, 1343, 1479, 1480.)  So  swears 
nurse  Brown.  And,  of  course,  so  swears  Fisher.  How 
thoroughly  his  heart  must  have  been  changed  I  How 
completely  his  worldly  sentiments  must  have  been  sub- 
dued !  Behold  the  lowly,  humble,  repentant  sinner, 
kneeling  at  the  throne  of  that  God  to  whose  justice  he 
must,  ere  long,  answer,  in  whose  mercy  was  his  only 
hope  I  Behold  him,  seeking  by  frequent  prayer  and 
frequent  ministrations,  to  make  his  peace  and  smooth 
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his  passage  to  the  haven,  "  where  hnshed  is  complain- 
ing and  wanderings  cease." 

Look  on  this  picture,  listen  to  the  painters,  and  be- 
lieve them  if  you  can,  when  they  tell  the  tale  of  his 
Qauseless  malignity  against  not  merely  his  brother 
Daniel,  but  nearly  all  who  bear  his  name,  or  carry  in 
their  veins  one  drop  of  his  blood  ? 

Whilst  without  active  religious  sentiment,  he  loved 
his  brother;  but  the  moment  he  became  impressed 
with  religion,  and  surrounded  by  its  purifying  influ- 
ences, brotherly  love  was  turned  to  intensest  hate. 

Bjs  heart  had  become  enlarged  by  the  spirit  of 
charity,  so  that  his  beneficence  took  in  the  poor  and 
the  stranger  by  multitudes ;  but  that  same  heart,  and 
at  the  same  time,  became  charged  with  a  malice  most 
deadly,  diabolical,  and  causeless.  Is  this  shocking 
tale  credible  ?  Is  it  not  a  wondrous  piece  of  effront- 
ery to  come  before  an  intelligent  community  and  de- 
mand credit  for  a  fiction  at  once  so  palpable  and  so 
glaringly  inconsistent  ?  Is  it  possible  that  a  change  of 
heart,  by  which  he  first  learned  to  love  his  Creator 
"  with  his  whole  heart  and  his  whole  soul,  and  with  all 
his  strength,"  was  coincident  with  such  a  perverse  re- 
versal of  the  gentle  charities  that  spring  from  love  of 
kindred  ? 

I  have  said  that  this  was  causeless.  Was  it  not  ? 
What  offence  is  now  pretended  ?  I  can  discover  none, 
unless  we  can  admit  the  monstrosity  that  Daniel's  visit 
to  his  sick  chamber,  in  what  was  thought  to  be  his  dy- 
ing hour,  was  in  fact,  or  in  any  rational  man's  concep- 
tion, an  offience  suflScient  to  convert  love  into  hatred. 
If  such  a  groundless  malice  existed  in  the  bosom  of 
Henry  Parish,  and  was  persevered  in  so  unrelentingly 
for  all  these  sad  years,  I  would  like  to  know  from  Dr. 
Taylor,  or  the  counsel,  whether  the  testator  was  not 
guilty  of  sacrilege  at  each  of  his  seventeen  recorded 
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communions  ?  What  shall  we  think  of  his  daily  de- 
votions— ^appeals  for  pardon  by  him,  who  knew  not 
mercy,  whose  heart  was  full  of  wrath,  bitterness,  and 
malignant  desire.  If  Henry  Parish  had  mind  enough 
to  comprehend  any  part  of  these  religious  ministra- 
tions, and  did  all  along  cherish  this  intense  hatred,  did 
not  every  one  of  them  interpose  a  fresh  bar  to  his  salva- 
tion more  strong  than  triple  brass  ? 

A  word  more  about  that  purchase  in  Union  Square, 
and  I  shall  have  stated  all  its  characteristics.  The 
purchase  was  made  by  Daniel  Parish  whilst  Henry  was 
abroad.  He  purchased  without  particular  directions, 
merely  upon  his  own  discretion,  and  guided  only  by 
a  general  knowledge  of  his  brother's  views. 

A  power  of  attorney  had  been  left  by  Mr,  Parish, 
when  departing  for  Europe  in  1842,  by  which  un- 
limited authority  was  vested  in  Daniel  and  Mr.  Ker- 
nochan — ^in  both  jointly  and  in  each  separately.  (III. 
f.  550.) 

How  well  Daniel  merited  this  confidence,  may 
readily  be  seen.  He  bought  both  pieces  of  ground  at 
one  time,  and  at  the  same  price ;  but  he  assigned  to 
his  brother  the  piece  adjoining  Broadway,  retaining 
for  himself  the  less  valuable,  and  less  desirable  piece 
lying  in  the  centre  of  the  block.  (III.  f  1052,  1059, 
1936.) 

In  this  Mr.  Daniel  Parish  only  did  his  duty.  I 
claim  no  credit  for  him  on  this  account.  The  agent 
who  buys  for  himself  and  for  a  principal  in  the  absence 
of  the  latter  is  bound,  when  buying  things  which  are 
equal  in  cost,  to  give  the  best  to  the  principal.  It 
merely  shows  that  Daniel  Parish  was  sensible  of  the 
obligations  of  honor  and  duty;  that  he  performed 
them;  and  that  he  was  worthy  of  the  acknowledg- 
ments of  his  brother's  love  and  confidence.  For  this, 
I  grant  the  brother  neyer  thanked  him,  in  this  corres- 


359 

m 

pondence.  He  was  entitled  to  no  thanks.  It  was 
what  Henry  himself  would  have  done,  under  like  cir- 
cumstances. 

I  have  depicted  with  suflScient  particularity  for  the 
present  purpose  the  relations  subsisting  between  the 
testator  and  his  kindred,  down  to  the  attack  in  July, 
'4:9,  More  intense,  and  more  touching  evidences  of 
the  fraternal  affection  subsisting  between  himself  and 
his  brother  Daniel,  will  be  exhibited  when  occasion 
shall  arise  to  refute  the  false  pretences  of  his  wife,  and 
her  wretched  shift  to  get  up  evidence  of  some  mis- 
understanding or  disagreement  between  them. 

It  is  concluded  that  in  some  way,  very  mysterious 
and  undefinable,  certainly,  Mr.  Parish  had  become 
averse  to  his  blood  relations;  but  theory-making 
in  search  of  a  motive  for  the  great  change  of  sentiment 
alleged,  between  the  date  of  the  will  and  the  date  of 
the  first  codicil,  does  not  end  here. 

It  is  asserted  that  his  love  for  his  wife  was  origi- 
nally so  excessive  or  became  so  unlimited,  that  it 
obliterated  all  other  emotions  or  desires:  the  love 
of  friends,  the  love  of  money,  self  respect,  everything 
emotional  that  belongs  to  poor  humanity  and  its  nar- 
row circle  of  life-giving  pleasures. 

We  will  next  investigate  this  theory  in  the  light  of 
the  proofs  before  us.  As  a  preliminary,  let  us  look  di- 
rectly at  these  two  persons,  Henry  Parish  and  his  wife. 

As  far  as  in  the  power  of  human  testimony,  we 
have  endeavored  to  lay  before  you  a  just  portraiture 
of  his  character — his  mental  and  moral  constitution. 

On  this  subject  the  testimony  is  uniform :  all  the 
witnesses  on  both  sides  speak  with  one  voice. 

He  was  a  calm,  cautious,  deliberate  thinker ; 
pains-taking  in  investigation,  slow  in  arriving  at  a  con- 
clusion ;  but  very  firm  in  adherence  to  his  convictions 


360 

when  they  were  conclusively  formed     Nothing  like  a 
tendency  to  vacillation  is  imputed  to  him  by  any  one. 

Though  slow  in  forming  his  judgments,  nothing 
approximating  to  procrastination  or  indecision  in  ac- 
tion after  a  conclusion  formed,  ever  made  its  appear- 
ance in  his  transactions.     Mr.  Kernochan  thus  testifies : 

"  Q.  When  his  opinions  were  formed,  was  he 
changeable  or  constant  in  them  ? 

A.  So  far  as  I  know,  he  was  pretty  constant. 

Q.  Was  he  more  or  less  than  usually  constant, 
and  to  what  degree  did  he  carry  that  ? 

A.  He  generally  adhered  to  an  opinion  once     938 
made  up,  or  to  a  decision  arrived  at,  and  it  was 
not  easy  to  change  it. 

Q.  For  how  long  had  you  noticed  this  trait 
of  his  character  ? 

A.  As  long  as  I  have  known  him  at  all ; 
I  don't  think  he  was  a  character  to  change  much." 
(I.  £  938.) 

Dr.  Delafield  (I.  f.  2040)  says  he  waa  "  very  decid- 
ed in  his  determinations  after  they  were  once  made." 

Major  Richard  Delafield  (H.  f.  1740)  says  he  was 
"  mild,  gentle,  unruffled. 

Q.  How  was  he  as  to  yielding  or  tenacity  of  pur- 
pose before  his  attack  ? 

A.  Firm  and  decided  I  considered  him  always  in 
his  business  transactions." 

His  temper  and  manners  were  co-incident  with  the 
mental  qualities  just  referred  to.  On  this  head  too  the 
testimony  is  uniform.  Henry  Parish,  whilst  his  intel- 
lect remained,  was  too  marked  a  character  to  admit  of 
discrepant  testimony  or  contradictory  descriptions.  His 
points  were  salient,  distinctive,  unmistakable;  yet 
with  all  their  prominence  and  distinctiveness,  their  har- 
monious consistency  was  their  most  impressive  quality. 

Kemocfian^  (I.  f.  881.)  "  He  was  the  most  placid 
and  unexcitable  man  that  I  almost  ever  knew." 
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Such  was  his  peraonal  character.  What  were  his 
fortunes  ? 

One  of  the  nnmerons  offipring  of  an  ^unpretending 
family,  in  a  small  trading  town/he  worked  his  way  up- 
ward in  life,  beginning,  as  one  may  say,  on  foot. 

By  the  year  1828,  when  forty  years  of  age,  he  had 
acquired  a  firm  position  m  the  mercantile  circles  of  our 
gi-eat  emporium.  -He  was  esteemed  to  be  wealthy— 
his  fortune  was  not  less  than  $250,000.  In  those  days 
that  sum  was  regarded  as  a  fortune.  (I.  f.  890.)  Be- 
ing a  large  stockholder  in  the  Phoenix  Bank,  he  was  at 
this  time  elected  a  director,  and  thenceforth,  until  very 
near  the  close  of  his  active  life,  was  a  very  regular  at- 
tendant at  the  discount-day  meetings  in  that  institu- 
tion. Punctual  and  exact  in  all  things,  he  rarely  failed 
to  attend,'  unless  prevented  by  absence  from  the  city 
or  some  actual  impediment.  (XL  f.  447.)  These  meet- 
ings were  held  twice  in  every  week. 

At*this  time  Mr.  Parish  was  yet  a  bachelor.  Mr.  John 
Delafield  was  cashier  of  the  Phoenix  Bank.  Scarcely 
had  the  election  ^returns,  which  made  him  a  director, 
been  filed  in  the  cashier's  pigeon-hole,  ere  we  find  Mr. 
Parish  a  visitor  at  the  house  of  Mrs.  Delafield, .  the 
cashier's,  mother,  and  on  the  7th  of  October,  1829,  a 
marriage  was  solemnized  between  him  and  Miss  Susan 
Maria  Delafield,  the  cashier's  eldest  sister,  then  in  her 
twenty-fifth  year.     (I.  £  3178.) 

The  lady's  promise  of  life  was  realized ;  and,  no 
doubt,  every  thing  connected  with  the  union  was  grate- 
ful to  both  parties.  His  ajBfections  were  rightly  won 
by  mental  and  perspnal  attractions.  Had  his  position 
been  ever  so  elevated,  he  would  have  suffered  no  dis- 
paragement by  connecting  himself  with  that  family. 

In  referring  to  the  relations  of  Mr.  Parish  with  this 
lady,  we  must  speak  independently  of  the  mere  mar- 
riage ceremonial,  and  altogether  irrespectively  of  those 
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observances  which,  before  the  eyes  of  strangers  and 
even  of  kinsmen,  shonld  always  mark  the  married 
state.  And  I  take  leave  to  say  that  there  is  not  in  this 
case  one  single  feet  proven,  indicating  on  the  part  of 
Henry  Parish  regard  or  aflfection  for  his  wife  that 
might  not  be  proven  in  any  case  and  in  every  case,  where 
the  relation  of  husband  and  wife  exists — ^howsoever 
coldly — ^if  the  parties  have  any  regard  for  decorum  or 
keep  up  those  common  observances  required  by  public 
opinion. 

But  I  turn  from  comment  upon  what  is  not  proved 
to  a  more  instructive  theme :  what  is  proven.  Let  us 
glance  at  the  proponent,  for  her  position  in  the  contro- 
versy is  conspicuous.  "  The  brain  is  the  material  organ 
of  thought,"  and  Dr.  Watson  tells,  us  that  the  nerves 
proceed  from,  or  are  connected  with  it,  "  serving  like 
electrical  wires "  to  conduct  its  influence  "  to  every 
other  part  of  the  body."  We  find  occasionally  in  a 
favored  brain  an  electrical  power  which,  when  set 
in  motion  by  the  passions,  extends  itself  far  beyond 
the  individual,  and  absolutely  controls  the  will  and  the 
action  of  a  whole  social  circle. 

In  the  progress  of  this  inquiry,  we  shall  find  this 
power  exercised ;  we  shall  find  this  lady  selecting  and 
marking  her  men,  one  by  one,  for  exclusion  from  or  ad- 
mission  to  her  husband's  house.  We  shall  find  her  flat- 
tering the  selfishness  of  one,  and  some  more  elevated 
sentiment  of  pride  or  self-respect  in  ano&er,  passing 
through  the  various  grades  of  society,  fitting  her  ap- 
pliances to  the  taste  of  her  chosen  instruments,  so  as 
most  eflectually  to  mislead,  or  entangle  them.  All  this 
will  be  shown  in  its  proper  place ;  but  here  we  will  in- 
spect for  a  moment  the  circle  in  Which  the  lady  stood, 
and.  into  which  Mr.  Parish  was  introduced  by  his  mar- 
riage.    We  have  seen  what  Mr.  Parish  was  himself — a 
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Quaker^s  son,  a  country  boy,  without  pretensions  to 
rank  or  fashion,  but  well  educated — ^we  have  seen  him 
brought  into  a  position  of  wealth  and  personal  in- 
fluence, qualifying  him  aa  far  as  might  be  to  enter 
the  circles  of  refined  society.  We  find  him  united  to 
a  lady  who  belonged  to  that  society.  We  find  that 
lady  surrounded  by  all  the  elements  of  respectability, 
save  one.  There  was  no  wealth.  The  evidence  shows 
that  Miss  Susan  Delafield  did  not  inherit  any  thing 
'  from  her  deceased  father.  Nor  is  it  presumable  that 
her  mother,  her  sev^n  brothers  or  her  sister,  were  more 
fortunate.  But  the  family  inherited  -from  him  'the 
highest  respectability  of  position.  It  is  plainly  enough 
inferable  that  they  also  received  f^om  him  the  best  ex- 
ample and  the  highest  cultivation. 

When  Mr.  Parish  united  himself  with  .this  lady,  she 
was  unquestionably  surrounded  with  many  elements 
of  power ;  nor  has  she  ever  since  been  without  them. 
Her  brother,  John  Delafield,  was  cashier  of  the  Phoenix 
Bank — and,  I  suppose,  'acting  President — ^a  most  able 
and  eminent  financier ;  one  at  whose  nod  Wall  Street 
trembled.  Edward  is  a  physfcian.  He  rose  high  in 
his  profession ;  he  has  acquired  the  respect  alid  confi: 
dence  of  all  who  know  him ;  is  the  leader  of  particu- 
lar department  in  the  healing  art,  the  founder  of  a 
school,  and  a  patron  of  public  sanitary  institutions. 
Biichard  has  attained  high  rank  in  the  army,  and  has 
been,  for  thirty  years^  one  of  the  most  trusted  and 
confidential  agents  of  successive  administrations.  Hen- 
ry and  William  were  leading  and  prosperous  mer- 
chants. They  sailed  together,  unhurt  and  undamaged, 
through  all  the  storms  and  shipwrecks  of  a  long  com- 
mercial life.  They  were  twins,  and  ever  acted  in  har- 
mony— two  bodies,  but  one  mind. 

Thus  she  had  support  in  the  army,  and  in  the  med- 
ical profession,  and  in  the  mercantile  profession.     If 
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we  step  aside  from  these  active  pursuits  of  life,  and 
enter  its  more  quiet  walks,  where  eminent  qualities  of 
heart  and.  mind  secure  esteem  and  exert  their  influ- 
ence, we  find  her  equally  blessed.  Her  brothers,  Ma- 
jor Joseph  Delafield,  the  executor  in  this  case,  and  Mr. 
Rufus  Delafield,  if  less  actively  engaged  in  the  affairs 
of  life,  also  attained,  and  have  sustained  through  life, 
social  positions  of  enviable  eminence. 

The  high  respectability  of  this,  family  is  apparent 
throughout  the  evidence.  Its  indisputableness  is  only 
the  more  clear  from  the  instinctive  omission  to  furnish 
direct  proof  concerning  it.  Indeed,  when  the  main 
plot  of  this  drama  opens,  this  lady  seems  to  have  had 
at  her  hand  every  element  to  confirm  her  power,  and 
give  iier  influence  that  could  have  been  desired,  ex- 
cept that  of  the  church,  and  with  the  aid  of  the  testator's 
newly  developed  religion  and  charity,  she  very  soon 
supplied  that  want.  She  then  enlisted  Grace  Church 
and  the  Bible  Society.  That  she  was  very  powerful 
in  position,  no  one  can  deny.  'But  was  there,  between 
this  husband  and  this  wife,  any  mutual  confidence? 
any  special  mutual  reflpect  ?  Was  there,  on  the  part 
of  this  husband,  at  any  time,  that  amount  of  love  for 
this  wife,  which  could  account  for  the  extraordinary 
conduct  on  his  part,  exhibited  in  these  codicils,  and 
pretended  by  ^;heir  supporters  ?  That  is  the  question 
to  which  I  am  directing  attention.  It  is  true  that  no 
evidence  of  any  ill-will  or  want  of  affection  to  her  can 
be  shown ;  but  I  am  not  claiming  the  existence  of  ill- 
will,  or  positive  dislike,  or  even  a  total  want  of  affec- 
tion. I  am  only  denying  the  existence  of  any  extraor- 
dinary affection.  If  there  had  been  an  absolute  want 
of  it,  that  fact  could  not  be  proved. 

Unless  to  express  in  direct  terms  affection  for  his 
wife,  no  discreet  gentleman  ever  discloses  his  senti- 
ments in  that  respect.  Henry  Parish  was  "  discreet  iu 
all  things."     (I.  f  838.)     He  never  uttered  a  word  on 
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this  point,  one  way  or  the  other,  to  any  human  being 
in  the  whole  course  of  his  life. 

The  counsel  felt  the  necessity  of  producing  some 
evidence  of  ardent  love  between  this  couple ;  their  ef- 
forts in  that  direction  have  been  strenuous  and  unremit- 
ting— their  failure  signal.  All  the  brothers  that  have 
been  called  at  all  have  been  examined  on  this  subject. 
Mr.  Kernochan  was  examined  to  it,  and  his  courtesy  of 
speech  is  thought  to  furnish  some  capital  to  the .  pro- 
ponent. He  is  a  gentleman,  a  strict  observer  of  deco- 
rum, and  always  treats  ladies  with  the  utmost  respect. 
He  expresses  himself  respectfully  towards  them  at  all 
times,  and  on  all  occasions.  He  was  received  as  a 
visitor  by  Mrs.  Parish  during  the  whole  of  these  six 
years  at  her  house,  as  she  proudly  called  it  when  ex- 
pelling Daniel  Parish.  (I.  f.  1538.)  He  had  received 
numerous  civilities  at  her  hands.  He  is  one  of  those 
men  who  could  not  see  and  would  not  remember,  and 
could  not  persuade  himself  to  state  that  he  had  ob- 
served any  proofs  of  aversion  in  this  family  circle. 
But  what  is  the  testimony  of  Mr.  Kernochan,  of  Dr. 
Edward  Delafield,  of  Major  Richard  Delafield,  and  of 
Henry  Delafield Idu  this  subject?  Put  it  all  together, 
it  amounts  to  just  exactly  this :  they  were  man  and 
wife;  they  did  absolutely  live  together,  and  neither 
of  them  ever  treated  the  other  with  any  discourtesy  in 
the  presence  of  any  third  person  prior  to  1849.  There 
is  not  a  single  word  more  in  it.  It  is  entirely  true 
that  in  Major  Richard  Delafield's  testimony  there  is  ^ 
an  attempt  at  eloquence ;  but  it  is  very  easy  to  talk 
eloquently  about  love  and  affection.  (XL  f.  1806, 
1807.)  The  testimony  of  Dr.  Delafield  and  the  other 
witnesses  merely  furnishes  an  apology  for  the  want  of 
proof  that  affection  existed. 

It  is  said  that,  like  her  husband,  Mrs.  Susan  Maria 
Delafield  Parish  was  not  very  demonstrative.  (I.  f.  3010.) 
In  other  words,  no  •affection  was  ever  seen ;  but  no  disaf- 
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fection  is  provent    When  Mr.  Parish  was  makiiig  his  will 
in  1842,  did  he  consult  Mrs.  Parish  about  the  kind  of 
allowance  she  would  like  to  have,  or  that  would  satisfy 
her  ?    Of  course  he  might  have  done  so  without  its  being 
in  her  power  at  this  day  to  give  evidence  of  it ;  and,  on 
the  other  hand,  it  is  veiy  hard  to  give  direct  proof  of  a 
negative.     But  the  rules  of  law  admit  the  proof  of  nega- 
tives by  just  inferences  from  facts  admitted  or  proven, 
and  the  conversation  with  Mr.  Havens  affords   a  strong 
presumption  that  he  was  the  only  person  consulted  on 
this  subject.     If  Mr.  Parish  had  the  ardent  affection  for 
his  wife  now  asserted,  the  matter  would  most  probably 

.  have  been  settled  between  themselves  to  their  mutual  satis- 
faction, and  he  would  not  have  needed  or  desired  the  advice 
or  opinion  of  a  stranger.  The  tone  and  temper;  the 
style  and  the  whole  tenor  of  the  conversation  between  Mr. 
Havens  and  Mr.  Parish,  indicate — as  indeed  all  the  other 
proof  indicates — that  Mr.  Parish  kept  everything  connect- 
ed with  his  will  as  secret  from  her,  as  he  did  from  others. 
I  do  not  mean  to  say  that  this  proves  an  absolute  want  of 
affection :  but  I  claim  that  the  negative  to  which  I  have 
alluded,  is  reasonably  proven.  And  so  far  as  that  goes, 
there  is  some  di^roof  of  that  ardent  anection  and  tender 
sympathy,  which  might  have  existed ;  and  if  they  did  exist, 
would  serve  to  account  for  some  things  in  this  case,  which 
otherwise  seem  to  be  miracles,  if  not  frauds. 

However  secretive  with  others,  Mr,  Parish,  if  he  loved 
his  wife  so  dearly,  might  well  have  been  otherwise  with  her 

^  in  matters  affecting  her  interests.  He  might  have  mention- 
ed the  provision  made,  and  consulted  with  her  cordially 
and  kifldly  about  it.  Now,  when  we  consider  that  the 
utmost  has  been  done  by  the  Counsel  of  Mrs.  Parish, 
that  could  have  been  done,  to  prove  aflSrmatively  the  sin- 
gular— ^the  deep  attachment  which  would  account  for,  if 
not  justify,  the  actions  imputed  to  her  husband ;  their  total 
failiu*e  to  prove  any  thing  of  the  kind  should  be  regarded 


367 

as  most  conclusive,  that  the  relations  weie  cold'  and  cere- 
monious,  and  went  not  beyond  such  observances  as  the 
rules  of  good  breeding  impose  on  all  respectable  persons. 

Mrs.  Parish  possessed  great  faciUties  for  establishing  the 
fact,  that  her  husband  loved  her,  if  indeed  he  did.  Be- 
fore his  apoplexy,  the  testator's  house  was  open  to  a* 
great  number  of  respectable  friends  and  associates.  The 
Delafield  family  alone  are  exceedingly  numerous — a  host* 
in  themselves.  .She  had  at  all  times  many  servants ;  some 
of  them  were  ancient  and  devoted  employees  of  herself  or 
her  family,  and  are  yet  in  the  service.  If  Mr.  Parish  ever 
uttered  at  any  time,  one  single  remark,  specially  indicating 
tenderness  or  affection  for  his  wife,  some  one  of  all  these 
people  might  have  been  called  to  prove  it — but  not  a 
single  item  of  the  sort  appears. 

Her  brothers  were  Mr.  Parish's  intimates  and  cor- 
respondents. In  writing  to  them  he  must  often  have 
referred  to  her. 

Again,  sir :  Previously  to  the  attack  Mr.  Parish  had 
lived  with  this  lady  as  his  wife  for  twenty  years.  In  • 
all  that  time  was  there  never  a  line  written  by  either 
of  them  to  the  other  ?  If  there  never  was,  what  does 
that  fact  indicate  as  to  the  extent  of  their  fhutual  affec- 
tion ?  j  If,  when  he  happened  to  be  out  of  her  company, 
nothing  ever  occurred  of  mutual  interest,  no  thought 
ever  crossed  his  mind  which  he  could  desire  to  commu- 
nicate to  her,  what  measure  of  intimacy  and  affection 
does  that  indicate  ?  On  the  other  hand :  did  she  never 
write  him  a  single  line?  *It  was  his  practice,  and  it 
was  also  her  practice,  to  keep  letters,  and  to  endorse 
them.  If  Mr.  Henry  Parish  had  put  his  ear-mark  on 
any  one  of  her  letters,  and  that  one  letter  contained 
one  syllable  framed  in  tenderness— one  single  mark  of 
affection — ^it  might  have  been  produced,  and  it  would 
have  been  produced.  They  either  corresponded  much 
or  little  now  and  then,  by  a  letter,  a  short  note,  or 
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they  did  not.    If  neither  ever  wrote  aline  to  the  other, 
what  sh^  yoii  say  of  their  affection  ?     If  they  did 
write,  and  none  of  their  letters  contained  the  slightest 
evidence  of  affection  on  the  part  of  either  towards  the 
other,  what  does  that  fact  prove  ?     If  letters  did  pass 
between  them,  and  there  is  no  trace  of  affection  visible 
in  them — or  if  each  party  destroyed  them  as  soon  as 
read,  so  that,  at  the  end  of  the  twenty  years'  married 
life,  neither  could  exhibit  a  single  record  of  their  rela- 
tion, save  the  formal  marriage  certificate  and  the  still 
more  formal  last  will  and  testament,  what  do  you  think 
of  their  union  ?     Certainly  it  was  at  best  fashionable 
and  respectable,  but  cold  and  affectionless. 

This  total  absence  of  any  line  of  writing  is,  under 
the  peculiar  circumstances  of  this  case,  more  impressive, 
if  possible,  than  the  absence  of  acts  or  speeches.  * 

The .  well-spring  of  honest  affection  in  the  heart  of 
Henry  Parish  was  deep  and  strong.  Though  not 
demonstrative  in  speech  or  gesture,  in  his  correspond- 
•  ence  his  feelings  find  free  expression.  But  no  letter, 
not  a  scrap  ever  written  to  Mrs.  Parish  by  her  husband, 
or  by  her  to  him,  appears  in  this  case. 

Will  she*say  she  always  destroyed  letters  ?  A  Joving 
wife  does  not  destroy  every  testimony  of  love  which  a  lov- 
ing husband  places  in  her  hands.  Her  affection  and^ 
spect  cherishes  each  word  of  tenderjiess  more  carefulj 
than  the  sons  of  Mohanuned  do  the  scrap  which  may  con- 
tain a  Une  of  the  worshipped  Koran. 

•    If  she  destroyed  all  his  letters,  let  that  fact  stand  for 
the  proof  of  her  affection. 

But  her  counsel  will  not  venture  to  say  that  she  has 
this  destractive  propensity.  There  is  too  much  proof  to 
the  contrary  spread  over  the  case. 

Did  he  never  write  her  a  letter  at  all,  or  never  write 
one  word  which  contained  any  demonstration  ? 

We  have  a  right  to  refer  to  these  circumstances ;  for  • 
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the  counsel  cannot  say.  that  their  attention  was  not  called 
to  the  necessity  of  proving  aflFection.  They  have  resorted 
even  to  the  vicarious  principle  in  endeavoring  to  supply  the 
want  of  it.  In  order  to  prove  circuitously,  and  as  it  were 
by  representation,  love  for  the  wife,  they  have  offered  the 
little  modicum  within  their  power  of  a  supposed  affection 
for  the  brothers-in-law.  With  painful  and  pitiful  elabora- 
tion they  have  proven  that,  when  he  spoke  to  William  or 
to  Henry  Delafield,  he  did  not  say  "  Mr.  Delafield  "  but 
occasionally,  or  always  said  "  Heniy  "  or  "  William."  Even 
that  little  scrap  was  pressed  into  the  service.  (III.  f.  23.) 
And,  although  we  know  that  gentlemen,  however  noto- 
riously hostile,  are  very  much  in  the  habit  of  addressing 
each  other  "  dear  sir  " — ^yet  the  testator's  letters  to  Henry 
or  William  Delafield  have  been  referred  to  merely  for  the 
sake  of  showing  the  "Dear  Henry"  or  "Dear  WiUiam," 
at  the  commencement.  Thus  it  wiQ  be  seen  that  theii:  at- 
tention was  drawn  to  proving  marital  love  by  means  of 
letters,  and  that  they  have  thought  well  worth  their  atten- 
tion the  merest  little  scrap  of  anything  amounting  even 
to  common  courtesy,  on  the  testator's  part,  toward  any 
of  the  Delafields.  This  evidence  was  not  produced  to  ele- 
vate the  Delafields — ^that  was  not  necessary.  It  was  pro- 
duced in  the  energy  of  destitution.  Seeing  that  no  direct 
proof  of  affection  for  the  wife  could  be  found,  they  were 
contented  with  showing,  as  the  best  and  nearest  substitute 
in  their  power — ^a  little  common  courtesy  toward  her  broth- 
ers. They  could  have  given  direct  evidence  if  the  fact  had 
existed,  instead  of  this  lame  and  halting  substitute ;  the 
absence  of  that  evidence  proves  the  absence  of  the  thing 
which  might  have  been  established  by  its  production. 
To  this  caQ  for  correspondence  perhaps  it  may  be  answered 
that  Mrs.  Parish  had  too  much  delicacy  to  produce  the 
loving  epistles  of  her  departed  lord.  Surely  her  wise 
counsel  would  have  overruled  such  a  piece  of  mock  heroics. 
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It  would  not  have  been  a  breach  of  confidence  or  oi  deli- 
cacy to  produce  one  loving  little  note,  saying  "  My  dear 
Susan  Maria. — ^I  shall  be  back  next  week."  Such  a 
letter,  if  placed  upon  this  record,  would  have  elevated  the 
husband's  posthumous  reputation,  and  served  in  some  de- 
gree to  screen  from  reproach  the  fair  fame  of  the  wife. 
I  anticipate,  and  thus  answer  this  false  plea  of  deUcacy ;  for 
the  pretense  of  supereminent  delicacy  plays  an  extensive 
part  in  shutting  out  from  human  observation  things  that, 
if  seen,  would  have  greatly  enUghtened.  It  was  inter- 
posed to  prevent  the  post-mortem  examination,  which^  in  all 
human  probability,  would  have  revealed  the  extent  of  the 
physical  wound  received ;  and  shown  beyond  all  possible 
peradventure  the  utter  incompetency  of  the  testator  s 
brain  to  perform  its  natural  functions.  (I.  f.  3294.  II.  f. 
2112,  2131.)  I  admit,  as  an  item  of  evidence  in  this 
lady's  favor,  the  princely  provision  made  for  her  in  '42 ;  I 
am  bound  to  anticipate,  if  I  can,  what  my  learned  friend, 
who  is  to  follow  on  th^  other  side,  may  say.  I  must  not 
pass  by  one  noticeable  phrase  in  that  well-considered  in- 
strument. He  wiU,  no  doubt,  point  your  honor's  attention 
to  it.  I  do  not  suppose  it  has  escaped  his  notice ;  and  if 
it  has,  I  must  run  the  small  risk  of  helping  him  to  the 
argument,  such  as  it  is.  This  Will  does  say,  "  My  beloved 
wife  Susan  Maria  Parish :"  and  in  order  to  see  whether 
there  was  much  in  that  single — ^that  soUtary  statue  in  this 
wilderness,  I  have  looked  over  some  half  dozen  works  on 
conveyancing, 

Mb.  Cutting  (interrupting) — Oh,  I  shan't  use  it ;  I 
do  not  regard  it  as  being  important.  \ 

Me.  O'Oonor  goes  on :  and  I  find  that  word  in  the 
standing  forms  of  these  instruments.  K  this  gentle- 
man had  had  the  veriest  and  most  detestable  terma- 
gant for  his  wife,  which  Mrs.  Parish  certainly  was  not, 
and  had  gone  to  any  lawyer,  who,  like  Mr.  Havens, 
was  an  observer  of  regular  forms,  to  get  his  will  drawn,     ^ 


he  would  undoubtedly  have  found  her  recorded  in  the 
draft  of  his  will,  for  the  information  of  posterity,  as 
his  "  dear  wife,''  his  "  beloved  wife,"  or  his  "  loving 
wife."  I  find  one  or  other  of  these  terms  invariably 
used.  They  might  possibly  prove  that  Mr.  Havens  was 
in  love  with  the  lady,  only  that  I  believe  he  had  never 
seen  her.     (I.  f.  Y48.) 

Mr.  Cutting  {again  mterrwptmg) :  Mr.  Havens 
was  not  the  originator  of  the  phrase — it  was  in  the  old 
original  memorandum. 

Me.  O'Cokob  :  Ha !  I  thought  you  would  not  let  it 
pass.  That  idea  was  presented  to  my  mind,  and  I  was 
pondering  whether  I  would  not  let  it  run ;  but  you  are 
poorly  oflF  for  proofs,  and  after  your  disavowal,  comes 
the  sober  second  thought,  you  will  stick  to  that  word 
**  beloved.'' 

Mb.  Cutting  :  I  was  correcting  your  error ;  that  is 
all. 

Mb.  O'Oonob  :  I  committed  no  error.  Your  honor 
will  find  that,  for  two  weeks  at  least,  Mr.  Parish  was 
going  over  this  subject  of  a  will.  You  will  find  that 
he  obtained  the  drafts  from  Mr.  Havens.  (I.  f.  751.) 
You  will  find  that  these  veiy  drafts  contain  this  word. 
They  are  all  doses  of  legal  medicine,  prepared  from  the 
professional  pharmacopeia  by  form-following  profes- 
sional skill.  (UI.  f.  67.)  They  were  copied  by  Mr.  Havens 
or  his  clerk  from  the  form  book,  and  furnished  to  Mr. 
Parish  to  be  modified,  as  his  judgment  might  dictate,  in 
matter  of  substance,  adhering  always  to  the  form  so  fur- 
nished. Mr.  Parish  could  hardly  have  originated  the 
very  form  in  the  books,  and  even  if  he  had,  it  would 
still  be  apparent  that  the  phrase  was  not  his  own.  He 
did  not,  however,  repel,  reject,  or  set  aside  this  phrase 
— that  would  have  been  most  unlike  Henry  Parish — 
whether  he  got  it  from  Mr.  Havens,  or  found  it  himself 
in  a  book  of  forms,  he  was  not  the  man  to  omit  the 
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decorous  phraseology  which  society  would  say  was  or- 
dinarily  used  by  respectable  men,  when  referring  to 
their  wives  in  such  a  document.  Discreet  in  all  things 
— decorous  always — he  would  of  course  introduce  it. 
Now  it  seems  that  my  friend  does  mean  to  use  this 
word  as  an  argument  or  proof.  Let  him  make  what  he 
can  of  it.  That  fact  they  have  got ;  and  even  more. 
Although  not  extended  on  the  record,  they  have  a 
number  of  much  stronger  words  absolutely  proven- 
Turn  to  the  marriage  service,  in  the  book  of  common 
prayer,  and  you  will  find  tl:  at  he  did  not  merely  call 
her  his  "  beloved,^^  but  he  vowed  before  his  God  to 
love  her  always.  It  is  to  be  feared  that  ev  en  this  sol- 
emn  form  is  sometimes  as  empty,  when  uttered,  as  was 
the  form  used  in  this  last  will  and  testament.  It  is  to 
be  hoped,  and  I  do  believe,  that  men  and  women  do 
almost  always  intend  to  observe  its  words  and  its 
spirit,  but  they  are  not  always  successful ;  and  if  human 
testimony  can  be  relied  upon,  the  success  in  this  instance 
was  not  great. 

We  have  looked  in  vain  for  positive  and  for  cir- 
cumstantial testimony  which  might  have  some  tendency 
to  establish  affection,  on  the  part  of  Mr.  Parish,  for  his 
wife. 

I  do  not  mean  an  affection  that  would  justify  the 
heartless  disherison  of  all  who  bore  his  name,  merely 
for  the  purpose  of  overwhelmitig  this  old  lady  with  a 
superabundance  piled  upon  her  previous  abundance ; 
nothing  could  justify  that.  But  I  say  we  have  sought 
in  vain  for  evidence,  direct  or  inferential,  of  any  affec- 
tion. We  have  found  none  except  the  mere  legal  or 
moral  presumption  arising  from  the  relation  of  husband 
and  wife. 

Let  us  now  [take  a  glance  at  the  habits  ot  Mr. 


373 

Parish  ;  they  should  throw  light  upon  this  subject,  and 
they  do.  From  these  unerring  indiciations,  a  pallid,  un- 
healthy light  gleams  into  the  rich  man's  dwelling ;  it 
illuminates,  but  imparts  no  genial  warmth. 

The  extensive  businesses  in  which  Mr.  Parish  was 
engaged  prior  to  1838,  gave  him  very  constant  occu- 
pation ;  he  was  at  his  store  most  of  the  time  during 
the  day.  In  the  evening  he  frequented  the  Union 
Club.  His  fondness  for  the  game  of  whist  was  very 
great;  and  the  indulgence  of  a  desire  to  participate  in 
it  seems  to  have  been  his  chief,  if  not  his  only  induce- 
ment for  visiting  the  club.  It  does  not  appear  that  he 
played  for  money,  or  at  all  events  for  any  sums  which 
would  indicate  a  propensity  for  gambling.  If  he  ever 
played  for  any  stake,  it  was  only  for  a  few  shillings  to 
give  interest  to  the  game.  But  he  was  exceedingly 
fond  of  the  game  itself,  and  for  its  own  sake.  The 
witnesses  tell  us  that  when  he  was  not  engaged  in 
playing,  his  occupation  at  the  club  was  to  sit  by 
whilst  others  played,  habitually  manifesting  much  in- 
terest in  their  games.  It  was  therefore  purely  a  diver- 
sion of  the  mind ;  he  found  pleasure  in  watching  the 
alternations  of  fortune  in  this  little  sphere.  (III.  f.  1659 
to  1684.  11.  f.  671,  90,  91.  I.  f.  1102,  837.)  The 
relish  with  which  he  enjoyed  this  mode  of  passing 
his  leisure  time,  was  manifested  in  many  ways.  He 
united  himself  with  an  association  of  gentlemen,  who 
made  a  habit  of  meeting  at  the  houses  of  the  associates 
and  playing  whist  (I.  f.  837),  one  eveniog  in  each 
week,  alternately.  Thus  he  was  led  of  course  to 
spend  an  evening  occasionally  at  his  favorite  game,  in 
his  own  house. 

It  is  asserted  that  Mrs.  Parish  ^  was  not  much 
attached  to  that  game,  if  at  all.  So  be  it ;  the  fact  fits 
my  present  purpose:  it  shows  that  these  eveniogs, 
spent  at  his  own  house  at  the  whist  table,  were  spent 
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essentially  without  the  society  of  his  wife.  She  did  not 
sympathize  with  him  in  his  amusements.  (III.  f.  399.) 
After  he  withdrew  from  general  commerce  in  1838, 
it  was  very  much  his  habit  to  remain  needlessly  long 
at  his  office  in  the  afternoon.  His  practice  of  attend- 
ing the  club  increased  in  steadiness  and  intensity.  He 
was  a  constant  habitu6  attending  the  club  in  the 
evening  with  great  uniformity.  This  is  distinctly 
proven.  He  usually  returned  home  from  the  club  long 
after  midnight,  opened  the  front  door  by  a  latch  key, 
groped  to  the  spot  where  his  servant  had  left  a  lamp 
and  matches,  struck  a  light  and  retired. 

The  evidence  on  this  subject  is  all  to  this  effect  and  is 
clear,  pointed  and  uncontradicted. 

Mr.  Kemochan  testifies  as  follows : 

"  Q.  Prior  to  retiring  from  business  in  1838,  what 
were  Mr.  Parish's  domestic  habits  in  reference  to  the 
mode  of  spending  his  time  ? 

A.  His  time  was  chiefly  occupied  in  his  business,  it 
being  a  very  extensive  one ;  I  think  he  usually  dined  at 
home ;  after  dinner  he  frequently  came  to  the  store ;  when 
business  was  brisk  he  always  came  in  fact ;  when  he  was 
not  engaged  in  the  store,  I  frequently  met  him  in  the 
evening  at  the  club — the  Union  Club  or  the  Racket  Club ; 
from  the  club  he  was  frequently  pretty  late  in  going  home ; 
I  could  not  know  much  about  his  habit  as  to  remaining 
home  after  dinner  or  going  elsewhere ;  he  had  whist 
parties  at  his  house,  and  went  to  whist  parties  at  other 
houses  once  a  week  at  one  house  or  another,  as  they  alter- 
nated. *  *  * 

A.  I  have  frequently  heard  Mrs.  Parish  reproach  him 
for  spending  too  many  of  his  evenings  at  the  Club,  and 
sometimes  for  staying  so  late."     (I.  f.  837.) 

On  cross-examination  Mrs.  Parish's  counsel  inquired 
whether  these  "complaints  were  made  seriously  or  in 
joke  ?  "     (L  f.  983.) 
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This,  it  is  presumed,  was  suggested  by  instructions. 
Mr.  Kemochan  could  not  so  understand  a  lady  when  thus 
speaking  of  her  husband.  He  says :  "  I  thought  se- 
riously." (I.  f.  933.)  He  thought  her  reasons  were  "  partly 
that  he  (Mr.  Parish)  did  not  give  her  as  much  of  his  com- 
pany in  the  evening  as  she  desired,  and  partly  from 
anxiety  for  his  eyes,"  which  were  somewhat  impaired  soon 
after  his  retirement  from  business.     (I.  f.  936.) 

Mr.  Kemochan  further  says,  that  "  up  to  1838  he  was 
so  much  occupied  with  business  that  he  did  not  make  him- 
self hable  to  any  such  reproach."  And  it  is  left  uncertain 
that  he  heard  her  complain  prior  to  that  time.  He  thinks 
it  was  after  their  return  from  Europe,  and  it  was  not  often, 
not  more  than  half  a  dozen  or  a  dozen  times.     (I.  f.  935, 

934.) 

On  further  cross-examination  and  to  the  same  point, 

Mr.  Kernochan,  speaking  of  the  period  from  the  dissolu- 
tion of  partnership  in  1838  onward,  (I.  f.  1098,)  testifies 
as  follows : 

"  Q*  You  have  stated  that  it  was  the  habit  of  Mr.  Parish 
to  go  home  pretty  late  in  the  evening.  Please  to  state  at 
what  hours,  and  how  often  ? 

A.  From  twelve  to  half-past  one  occasionally,  or  later ; 
and  frequently  I  would  say  two  or  three  times  a  week 
more  or  less,  depending  on  the  weather  and  other  engage- 
ments. 

Q.  Besides  the  Union  Club,  or  the  Racket  Court, 
where  else  than  at  home  did  he  pass  his  evenings  ? 

A.  At  the  opera,  when  there  was  one,  and  at  whist, 
and  other  evening  parties,  at  the  houses  of  other  gentle- 
men."    (I.  f.  932.) 

Mr.  Polsom  was  examined  on  the  same  point  in  refer- 
ence to  the  period  from  the  dissolution  of  the  partnerships 
in  1838  onward.    (I.  f.  1098.) 

He  testifies  as  follows  : 

"  A.  Jls  far  as  his  habits  came  under  my  observation. 
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which  embraced  generally  between  the  ^hours  of  9  A.  M. 
and  3  P.  M.,  but  frequently  until  5  or  6  P,  M.,  his  fore- 
noons were  devoted  to  looking  over  his  books,  and  the 
ordinary  occupations  of  a  man  having  money  to  invest,  and 
general  matters  to  attend  to ;  in  the  afternoon  he  most 
frequently  sat  in  the  office,  and  conversed  freely  with 
whomsoever  was  present,  never,  however,  neglecting  to 
attend  to  all  business  requirements  first.  *  *  *  I  neyer 
saw  him  after  he  left  the  office  for  the  day,  at  least  not 
frequently,  and  I  only  knew  of  his  habits  after  that  from 
what  he  told  me ;  one  day  he  remarked  to  me,  just  before 
leaving  the  office,  that  he  was  going  home  to  dine ;  I  then 
asked  him  where  he  was  going  after  dinner ;  he  remarked 
"  to  the  club ;  "  I  then  asked  him  what  time  he  would 
probably  get  home  ;  he  said  "  about  one  o'clock,"  and  gave 
me  to  understand  that  such  were  his  general  habits,  or  was 
the  course  he  pursued  almost  every  night ;  I  would  explain 
here,  if  permitted  to  do  so,  the  cause  of  this  conversation ; 
his  so  frequently  staying  in  the  office  so  late  when  there 
was  apparently  nothing  to  attract  him  there,  made  me  think 
that  his  love  of  home  was  much  less  than  mine,  as  my  fiist 
desire  always  was,  so  soon  as  I  could  leave  the  store,  to 
go  home.  And  the  liberty  I  had  always  taken  and  heen 
allowed  to  talk  upon  all  such  confidential  matters  with 
him.     (I.  f.  1101  to  1103.     See,  also,  I.  f.  1227, 1222.) 

Daniel  Parish's  home,  like  that  of  Mr.  Folsom,  was  his 
chief  attraction.  He  was  a  man  of  very  domestic  habits ; 
(I.  f.  1081 ;)  and  thus,  for  the  best  of  reasons,  domestic 
love  and  domestic  happiness  sat  side  by  side  on  his  hearth- 
stone. 

I  return  to  the  habits  of  Mr,  Henry  Parish. 

Michael  Quinn  was  Mr.  Parish's  waiter  for  six  or  seven 
months  immediately  preceding  the  seizure  of  July,  1849. 
(I.  f.  1797,  1861.) 

He  testified  as  follows  : 
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Q.  Whilst  the  fEuuily  resided  in  Union  Square,  before 
the  attack,  what  was  the  regular  dinner  hour  P 

A.  Four  o'clock,  or  half-past  four. 

Q.  What  was  Mr.  Parish's  way  of  spending  his  time 
after  dinner  ? 

A.  He  used  generally  to  go  out  every  night  to  attend 
a  gentleman's  club. 

Q.  To  what  place  or  places  did  he  go  to  attend  a  gen- 
tleman's club  ? 

A.  A  place  they  called  the  Racket  Club,  next  to 
Niblo's.    ■ 

Q.  About  what  time  after  dinner  did  he  generally 
leave  ? 

A.  After  dinner  he  would  take  a  seat  in  the  library 
until,  I  should  say,  8  or  9  o'clock,  and  then  go  out  to  those 
club  parties. 

Q.  About  what  time  did  he  usually  get  home  ? 

A.  About  one  or  two  o'clock  next  morning. 

Q.  Did  you  accompany  him  on  any  occasions  to  these 
places  to  which  he  went  ? 

A.  Yes,  on  several  occasions  I  went  with  him  at  night ; 
he  was  short-sighted* 

Q.  Did  you  wait  for  him,  or  leave  him  ? 

A.  I  left  him. 

Q.  What  way  had  he  of  getting  into  his  house  on  his 
return? 

A.  By  his  latch  key. 

Q.  What  other  arrangements,  if  any,  were  made  ? 

A.  I  always  left  a  lamp  prepared  for  him  in  the  halL 

Q.  What  was  your  usual  time  of  goiQg  to  bed  ? 

A.  Ten  o'clock ;  after  ten,  I  shut  up  the  house,  and 
put  the  door  so  that  he  could  get  in  with  a  latch  key."  (I. 
f.  1814  to  1817.) 

Mr.  Parish  was  fond  of  the  table :  it  is  probable  that 
its  enjoyments  required  some  little  repose.    As  soon  as  he 

23 


878      • 

had  taken  that  repose  he  left,  seekmg  abroad  some  pleasure 
in  lieu  of  that  not  found  at  home. 

This  testimony  is  confirmed  by  many  other  witnesses. 
It  gives  the  precise  history  of  this  gentleman's  habits  of 
Ufe  during  this  period.  He  went  to  his  store,  where 
what  little  he  had  to  do  could  have  been  despatched  with- 
out hurry  or  inconvenience,  by  twelve  or  one  o'clock.  Mr. 
Daniel  Parish  did  get  through  about  that  hour  and  left  for  his 
home.  (I.  f.  1102, 1224.)  But  Mr.  Henry  Parish  lingered 
about  the  office  till  near  dinner  time,  and  sometimes  came 
back  in  the  afternoon.  There,  no  doubt,  were  occasions 
when  he  did  not  go  home  to  dinner,  but  took  dinner  down 
town.  It  is  hardly  supposable  that,  at  this  period,  he 
ever  returned  to  the  office  after  taking  his  regular  dinner 
at  home. 

How  long  did  he  remain  home  at  dinner  ?  From  his 
habit  of  remaining  late  at  the  office,  it  must  have  been  just 
on  the  usual  dinner  hoiu*  that  he  reached  home — say  from 
half  past  four  to  five.  He  left  home  again  along  about 
eight  o'clock  to  go  to  the  club.  We  have  here  an  interval, 
it  is  true,  of  two  or  three  hours.  But  he  was  a  man  of 
full  habit,  of  strong,  and  it  would  seem,  of  almost  ungov- 
ernable appetite  for  the  pleasures  of  the  table.  For  such 
a  person,  at  his  time  of  life,  three  hours  was  not  a  very 
great  while  at  dinner,  and  in  getting  rid  of  the  effects  of 
undue  indulgence  so  as  to  quaUfy  himself  for  going  out  to 
the  club.  I  allude  to  the  period  of  rest — not  the  siesta  of 
the  Spaniard,  as  that  is  not  proven  here,  but  the  repose, 
the  quietude,  the  luxurious  quiet  of  a  gentleman  of  ad- 
vanced age,  after  spending  an  hour  or  two  in  the  enjoy- 
ment of  the  table.  Quinn  speaks  of  his  going  out  at  eight 
o'clock.  It  is  said  by  others  that  they  saw  him  at  the 
club  earUer.  (III.  f.  1661,  1666.)  We  can  only  reach  an 
approximation  to  the  precise  hour.  It  does  not  appear, 
and  it  is  not  supposable,  that  Mr.  Parish  stayed  at  home 
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for  any  other  enjoyment  than  that  of  the  table  and  its 
immediate  consequences.  The  moment  these  operations 
were  disposed  of  he  went  to  the  club,  or  to  some  private 
gentleman's  house  to  play  whist.  Occasionally  he  went  to 
the  opera;  and  when  he  did,  he  took  his  wife  with  him. 
(I.  f.  932,  937.)  But  with  that  one  exception,  not  veiy 
frequently  occurring,  she  was  not  the  companion  of  his 
evenings.  He  went  to  the  club,  went  into  the  society  of 
gentlemen.  Not  always,  indeed,  but  generally  he  thus 
remained  absent  until  one  or  two  o'clock.  Such  was  the 
fixed  character  of  his  habits.  He  remained  away  from  his 
domicil  till  the  short  hours  of  the  morning. 

Thus  we  find  this  wealthy  millionnaire  habitually, 
day  by  day  and  night  by  night,  seeking  his  pleasures 
abroad.  I  neither  mean  to  censure  every  married  man 
who  visits  a  club,  nor  every  late  absence  of  a  husband 
at  a  place  of  evening  amusement,  nor  to  deduce  fi:om. 
such  acts  any  imputation  whatever  upon  any  one. 
Gentlemen  of  the  highest  respectability,  and  entitled 
to  the  greatest  respect,  visit  such  places  with  more  or 
less  frequency.  I  have  but  one  observation  to  make 
upon  the  practice.  It  does  not  prove  fondness  for  the 
wife,  who  is  at  home  alone.  Its  tendency,  beyond  all 
doubt,  is  to  disprove  that  sentiment,  and  to  show  that 
the  husband  prefers  other  society.  Mr.  Parish's  habits 
in  this  respect  were  peculiar  and  marked ;  they  were 
fixed  and  steady  and  invariable. 

We  have  seen  the  husband's  evenings  abroad ;  let 
us  look  at  the  wife's  evenings  at  home.  If  Mr.  Parish's 
habits  were  bad,  let  this  proponent  have  the  advantage 
of  her  extremely  good  habits.  At  the  hour  of  tea 
o'clock,  unless  company  kept  her  up  later,  the  house 
was  closed :  the  servants  were  sent  to  bed ;  the  lights 
were  extinguished ;  and  the  lady,  we  must  presume, 
retired  to  rest. 

Such  is  the  tenor  of  the  evidence.     By  the  hour  of 
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one  or  two  o'clock  in  the  morning,  Mr.  Parish  groped 
his  way  home,  with  the  assistance  of  a  friend,  his  eyes 
not  being  as  good  then  as  they  were  after  July^  '49. 
When  he  reached  the  mansion  in  Union  Sqnare, 
solitude  and  darkness  reigned  over  all  things.  He 
effected  an  entrance  into  that  dreary  hall,  with  the 
rake's  companion — a  night  key  ;  he  picked  his  steps 
as  best  he  might,  to  the  match-box,  lit  his  lamp,  passed 
up  the  long  stairs  to  his  lofty  and  disrelished  chamber, 
there  to  slumber  until  the  commencement  of  another 
day,  in  which  a  like  succession  of  pleasures  was  to  be 
suffered.  These  were  the  habits  of  Mr.  Parish ;  this 
was  the  extent  to  which  he  had  the  society  of  his  wife. 
How  far  this  was  really  disagreeable  to  Mra  Parish  may, 
perhaps,  be  best  judged  from  the  fact  that  her  counsel 
in  this  case  was  much  surprised  that  she  should  have 
been  heard  to  complain  of  it.  Your  honor  will  re- 
member that  he  was  instructed  to  inquire  of  Mr.  Ker- 
nochan  whether  the  complaint  was  not  made  in  a  jocu- 
lar way. 

It  is  evident  that  the  complaint  on  this  head  to  Mr. 
Eernochan,  instead  of  being  bona  fide^  as  he  thought, 
was  merely  a  piece  of  fashionable  affectation.  She  so 
instructed  her  counsel.  This  could  not  have  been 
proven  except  by  herself,  and  she  has  confessed  it 
(I.  I  933.) 

So  much  for  the  domestic  habits  of  Mr.  and  Mrs. 
Parish,  as  indicating  the  existence  of  affection  on  either 
side,  or  its  absence.  I  proceed  to  certain  other  cir- 
cumstances of  Mr.  Parish's  life  bearing  on  this  ques- 
tion— bearing  indeed  on  the  two-fold  question  made 
here,  that  is,  his  alleged  anger  against  his  brother 
Daniel,  and  his  great  affection  for  his  wife. 

Whilst  Mr.  Henry  Parish  was  absent  in  Europe  be- 
tween 1842  and  1844,  Mr.  Daniel  Parish,  on  his  own 
private  account,  entered  into  extensive  operations  in 
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cotton.  This  has  been  denounced  as  speculation,  and 
gambling,  and  a  display  of  greed.  I  do  not  stop  to 
vindicate  it.  The  terms  may  be  very  applicable.  In 
this  country  we  are  nearly  all  speculators,  and,  so  far 
as  that  goes,  gamblers.  Let  him  who  has  not  oflFended 
in  that  way  throw  the  first  stone.  The  losses  of  Daniel 
Parish  were  very  large.  When  they  were  not  yet 
fully  realized,  he  is  shown  to  have  entertained  a  hope 
that  they  would  not  exceed  one  hundred  thousand 
dollars.  (III.  f.  1135.)  Mr.  Kernochan  estimated  them 
at  from  one  hundred  and  fifty  to  two  hundred  thou- 
sand dollars.  The  amount  is  not  proved  with  precision. 
Mr.  Daniel  Parish  is  of  a  taciturn  habit,  and  of  course 
he  never  took  pleasure  in  speaking  of  his  losses. 

The  occurrence  of  these  losses  led  to  certain  events 
which  appear  in  the  intercourse  between  these  brothers, 
and  which  ought  to  be  accounted  for. 

In  conformity  with  the  design  of  these  brothers  to 
reside  as  nearly  side  by  side  as  possible,  Henry  Parish 
built  the  house  on  Union  Square.  Mr.  Daniel  Parish 
did  not  move  up  town  or  build  a  new  house  until 
1854,  five  years  after  his  brother's  misfortune.  The 
heavy  losses  he  had  sustained  put  it  out  of  his  power, 
as  a  prudent  man,  to  progress  pari  passu  with  his 
brother,  in  the  contemplated  erection  of  their  dwelling- 
houses. 

Mr.  Daniel  Parish  was  not  without  ample  reasons 
for  suspending  his  part  of  this  operation,  nor  has  any 
one  ever  complained  of  the  delay  or  observed  upon  it. 
Ultimately,  to  be  sure,  he  sold  his  Union  Place  lots ; 
but  let  us  not  overlook  the  date  of  that  event.  It  is 
one  of  the  most  significant  dates  in  this  case.  It  is  the 
3d  day  of  Januaiy,  1861.  (I.  f.  914.)  According  to 
the  testimony  and  to  the  avowal  of  her  counsel  here, 
and  in  their  own  lofty  phraseology,  it  was  just  prior  to 
this  sale,  that  is,  during  the  Chrbtmas  holidays  of  1850, 


382 

that  this  high-strung  lady — ^his  amiable  sister-in-law, 
"  in  vindication  of  her  honor  and  dignity,"  as  the  mis- 
tress of  the  house  in  Union  Square  (I.  f.  1535  to  154:3), 
insulted  him  in  the  presence  of  his  daughters,  bade 
him  quit  her  house  for  ever,  and  never  dare  to  present 
himself  there  again.  On  this  occasion  she  worked  her- 
self up  to  such  a  pitch  of  fury  that  immediately  after 
she  had  thus  violently  expelled  her  husband's  brother 
from  her  husband's  house,  she  threw  herself  upon  tie 
sofa  in  a  paroxysm  of  lady-like  convulsions.  Then  it 
was,  and  not  till  then,  that  Daniel  Parish  yielded  to 
despair. 

All  agree  that  the  recovery  of  his  brother  was  no: 
then  hoped  for.  He  knew  that  whether  his  brother 
was  sane,  or  insane  in  any  legal  or  other  sense,  he  was 
forever  precluded  from  any  communication  with  him. 
It  may  well  be  supposed  that,  burning  with  indignation 
at  the  insult  put  upon  him  in  his  daughter's  presence,  he 
procures  a  purchaser  as  quickly  as  he  could  and  severed 
all  connection  between  himself  and  the  field  of  his 
attempted  degradation. 

Henry  Parish  appears  to  have  commenced  erecting 
his  Union  Square  house  in  the  year  1845,  soon  after  his 
return  from  Europe.  (I.  f.  1958.)  The  lot  had  cost 
$24,000 ;  and  the  building  was  in  progress  for  some- 
thing like  three  whole  years.  Mr.  Hurry,  his  architect, 
seems  not  to  have  suited  the  pleasure,  or  to  have  in- 
curred the  displeasure  of  somebody  concerned.  He 
ceased  to  have  charge  of  the  work  (H.  f.  1738),  and 
it  came  into  the  control  of  WUliam  Youngs, — (H.  f. 
673,) — one  to  whom  the  Delafield  family  stood,  as  we 
may  gather  from  his  testimony,  in  the  relation  of  patrons. 

He  did  not  use  that  word,  bat  I  use  it  as  an  expres- 
sive abridgment  of  his  detailed  description  (II.  f.  737  to 
741.) 

The  building  cost  Mr.  Paiish  about  $112,000  (I.  f. 
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1958.)  There  can  be  no  doubt  whatever,  but  it  cost 
much  more  than  he  contemplated  at  the  outset.  .  It  seems 
probable,  at  all  events,  that  he  did  not  at  first  bestow  upon 
the  subject  of  cost  all  the  attention  which  it  received,  as 
Tveek  after  week  his  payments  matured.  Whether  it  was 
this  great  expenditure,  or  it  and  other  causes,  may  not 
easily  be  ascertained ;  but  it  is  certain  that,  at  an  early 
period,  this  Union  Square  mansion,  became  distasteful. 

Many  causes  may  have  combined  to  produce  a  feeling 
of  this  kind.  He  was  going  away  from  his  house  in  Bar- 
clay-street, where  he  had  long  lived  by  the  side  of  his 
brother.  How  long  a  space  of  time  was  to  elapse  before 
that  brother  should  follow  him  and  again  take  his  accus- 
tomed place,  may  have  been  doubtful.  It  is  not  at  all  un- 
likely that  reflections  like  these  may  have  disturbed  his 
serenity.  He  was  going  into  that  vast  and  stately  man- 
sion which  was  to  contain  no  other  inhabitant  but  him- 
self and  the  lady  whose  society,  as  we  have  seen,  was  not 
much  cherished.  Considering  the  great  difference  in  their 
early  education  and  the  probable  difference  in  their  tastes, 
it  may  well  be  that  the  lady's  statuary,  her  Elizabethan,  her 
Moorish,  and  her  Gothic  chambers  (III.  f.  670,  861,  714, 
741),  arranged  by  antiquarian  lore  and  modem  ingenuity, 
to  represent  the  fashions  of  other  chmes,  and  long  past 
ages,  had  little  charms  for  him.  In  her  I  admit  these  tastes 
were  commendable,  creditable,  and  respectable;  but  it 
may  well  be  that  these  things  did  not  gratify  Mr.  Parish, 
especially  as  they  caused  a  very  large  expenditiu'e.  There 
was  a.  variety  of  circumstances  tending  to  make  his  Bar- 
clay-street residence  charming  in  his  eyes,  and  the  new 
palatial  mansion  cold,  unsatisfactory,  and  distasteful. 

During  the  whole  time  that  this  building  was  in  pro- 
gress, Daniel,  with  wounded  pride  but  patient  industiy, 
was  struggling  to  regain  his  former  position.  This  was 
under  Henry's  daily  inspection,  and  when  the  building 
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was  complete,  and  the  proud  partner  of  his  domestic  life — 
if  such  it  may  be  called — invited  him  to  make  with  her 
the  grand  entree  (I.  f.  3102),  the  day  seemed  yet  far  dis- 
tant when,  "  side  by  side,"  he  could  stand  there  with  the 
companion  and  confidant  of  all  his  life-long  cares. 

He  could  not  have  been  unmindful  of  life's  uncertain- 
ties and  vicissitudes.  This  tmion  was  for  the  present 
postponed  until  augmented  means  should  justify  his 
brother  in  incurring  the  heavy  expenditure  involved. 
Meantime  what  events  might  occur  to  render  the  post- 
ponement eternal?  Such  events  indeed  did  come;  but 
Henry  Parish,  in  mercy  or  in  judgment,  was  protected 
from  the  pain  of  sentiently  witnessing  them. 

The  Barclay-street  dwelling  was  of  three  stories,  com- 
modious indeed,  but  of  moderate  dimensions,  and  exactly 
suited  to  his  tastes  and  habits.  He  had  resided  in  it  for 
20  years  of  great  success  in  that  which  is  the  character- 
istic aim  of  a  metropohtan  merchant.  Here  he  constant- 
ly enjoyed  the  society  not  only  of  his  brother,  but  of  the 
young  growing  family  of  that  brother.  These  presented 
to  his  daily  observation  all  that  variety  of  attractions  which 
constitute  the  charm  of  home  and  consanguinity :  the 
Usping  infant,  the  playful  innocence  of  childhood,  the 
gay  and  hopeful  maiden  maturing  into  womanhood ;  the 
growing  promise  of  masculine  youth.  None  of  these  were 
wanting.  These  endearing  sights  and  scenes  had  passed 
on  before  him,  and  "  side  by  side"  with  him  through  all 
their  charming  and  ever-varying  presentations.  His  nieces, 
Mrs.  Kingsford  and  Mrs.  Dillon,  had  there  grown  to 
maturity  and  married.  He  had  been  obhged,  indeed,  to 
surrender  their  companionship  in  his  rides  on  horseback 
with  them,  but  their  two  brothers  still  remained  to  unite 
with  him  in  that  grateful  exercise.  (H.  f.  2208,  2209  ; 
III.  f.  21.) 

When  about  to  retire  from  this  real  home  and  all 
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its  endearing  associations  and  memories  to  occupy  the 
vast,  comfortless  pile  which  pride  and  ostentation  had 
reared  for  him  at  Union  Square,  it  was  most  natural 
that  his  reluctance  should  be  intense.  It  was  so.  A 
wall  of  separation  was  interposed  by  it  between  him 
and  his  brother's  children. 

Age  and  hereditary  disease  were  doing  their  work. 
His  increasing  years  required  a  couch  of  repose,  easily 
accessible.  Pride  and  ostentation  usurped  too  much 
room  for  this.  His  chamber  was  far  up  in  the  third 
story,  a  long  and  wearisome  ascent.     (I.  £  3140.) 

The  whole  mansion  was  far  too  large,  too  lofty,  and 
too  comfortless  to  please  him — ^a  wide  waste  of  space 
for  two  old  childless  people. 

The  proofs  on  this  head  are  abundant 

Mr.  Charles  St.  John,  a  witness  produced  by  Mrs. 
Parish,  waa  the  purchaser  of  the  Barclay-street  house. 
He  describes  the  scene  when  Mr.  Parish  delivered  him 
possession  of  the  property,  and  took  his  final  leave  of 
it.     It  is  as  follows : 

"  Q.  After  you  purchased  the  Barclay-street  house,  had  you, 
on  taking  possession,  a  final  interview  with  Mr.  Parish  as  out- 
going owner  in  the  house  ? 

A.  I  had. 

Q.  Did  he  say  or  do  any  thing,  and  if  so,  what,  indicating 
his  pleasure  or  his  regret  at  leaving  that  house  ? 

A.  He  seemed  to  manifest  a  great  regret  at  his  leaving 
the  house  more  especially  his  sleeping  apartment.     +     + 
In  leaving  the  apartment  on  the  secohd  Jhor  he  took  leave  of 
it  as  if  it  was  a  friend  ;  made  this  remark,  he  never  expected 
to  find  so  pleasant  a  sleeping-room  again. 

Q.  You  say  he  took  leave  of  it  as  of  a  friend ;  state  what 
he  said  in  that  respect ;  give  us  his  words. 

A.  I  think  his  words  were  these :  ^  that  he  must  bid  his 
favorite  room  farewell,  and  that  he  never  expected  to  get  so 
comfortable  a  sleeping  apartment  again.'  I  think  those  were 
his  words. 

Q.  Did  he  say  any  thing  further  then  or  afterwards  before 
finally  leaving  at  the  front  door,  or  when  finally  leaving  at  the 
front  door  ? 

24 
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'  A.  He  shook  hands  with  me  and  seemed  very  much  af- 
fected when  he  left ;  so  much  so^  that  Jie  shed  tears. 

Q.  Did  he  make  at  that  time  any  final  salutation  or  ad- 
dress to  the  house  ? 

A.  As  he  was  going  out  he  turned  round  and  said,  '  Fare- 
well/ I  think  that  was  the  expression,  ^  to  my  old  friend  ; ' 
I  think  that  was  the  expression  used/'  (II.  f.  1858.) 

How  deeply  must  his  usually  calm  and  imperturbable 
spirit  have  been  moved !  I  will  not  say  that  he  never 
was  so  moved  before ;  but  this  is  the  only  proof  that, 
while  soundness  or  sanity  of  mind  remained,  he  ever 
shed  a  tear. 

Witnesses  say  that  they  never  knew  him  to  shed 
tears  before  the  attack  of  July,  1849,  although  he  shed 
them  abundantly  after,  that  event.  (I.  f.  1200.)  No 
doubt  he  wept  on  very  solemn  occasions,  as  the  death 
of  a  relative  or  a  friend ;  but  he  was  a  remarkably  calm 
and  unex  citable  person. 

The  interview  with  Mr.  St.  John  was  in  April, 
1849.  Mr.  Parish  had  then  lived  in  the  new  mansion 
on  Union  Square,  and  had  fully  realized  its  capacity  to 
please,  if  any  it  had. 

To  Mr.  Folsom  he  "  frequently  expressed  himself 
that  he  anticipated  no  extra  pleasure  from  the  new 
house — ^that  he  would  rather  live  in  the  Barclay -street 
house  than  go  into  it."  (I.  f.  1289.)  After  being  sur- 
rounded by  its  cold  enjoyments,  Lis  exclamation  to  ' 
Mr.  St  John  resembled  a  drowning  cry. 

Not  relying  on  the  testimony  of  Mr.  Lord,  or  Fish- 
er, as  sufficient  to  prove  aversion  to  his  brother  Daniel,  , 
on  the  testator's  part,  or  thinking  it  necessary  to  show- 
some  better  cause  for  such  a  feeling  than  Daniel's  visit 
during  the  October  illness,  the  proponent's  counsel 
have  attempted  to  show  that  there  was  some-^ql^ess 
or  disagreement  between  the  families  of  these  bnlJt 
ers,  prior  to  the  apoplectic  seizure.  How  far  has  thatv. 
attempt  succeeded  ?  J 
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On  the  evidence,  I  might  pronounce  it  as  perfect  a 
failure  of  the  proponent's  pretences  as  can  be  found 
in  any  other  stage  of  this  controversy  ;  but  J  will  not 
deny  that  this  suggestion  is  just  half-true. 

I  will  not  deny  that  some  keen-sighted  observers 
saw  through  the  veil  which  screened  from  her  hus- 
band's observation  the  secret  ill-will  of  this  amiable 
lady  for  that  husbdnd's  collateral  kindred.  Her  prom- 
ise of  life  had  been  discounted  at  the  Phoenix  Bank, 
and  the  expected  proceeds  were  the  estate  of  its  heavi- 
est stock-holder.  She  may  have,  looked  with  eyes  of 
jealousy  upon  any  one  who  might  disappoint  her  in 
the  receipt  of  them.     (I.  f.  1326.) 

As  to  this  point— disagreement  between  the  fami- 
lies— ^the  witnesses  answer  that  they  were  always  on 
good  terms  so  far  as  the  witnesses  knew.  All  the  tes- 
timony is  to  that  effect.  Notwithstanding  some  halting 
insinuations  to  the  contrary,  by  some  of  the  Delafields, 
(I.  £  2038,  3095,  III.  f.  21,)  the  evidence  is  abun- 
dant that  the  families  were  living  side  by  side  in  appar- 
ent harmony. 

We  have  produced  the  proponent's  own  letters 
(III.  f.  1141  to  1205)  to  Mrs.  Daniel  Parish,  address- 
ing that  lady  as  her  '*  Dear  Mary  Anne,"  and  speaking 
with  expressions  of  delight  and  gratification  about  the 
children  of  Daniel  Parish,  among  whom  was  her  own 
namesake,  Susan  Maria  Parish,  and  among  whom  was 
also  the  namesake  of  her  husband,  Henry  Parish. 
The  lady's  feeling  was  understood  by  some.  Folsom 
supposed  that  there  was  "  no  great  friendship  on  the 
part  of  Mrs.  Parish  toward  Daniel."     (I.  £  1326.) 

But  it  appears  that  she  took  good  care  to  exhibit 
no  ill-will.  Clai-k,  the  coachman,  proves  that  while  the 
gentleman  of  the  one  family  rode  out  with  the  gentle- 
men of  the  other  family,  and  sometimes  with  the  ladies 
of  that  family,  (II,  f.  2209,)  Mrs.  Henry  Parish- herself 
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was  in  the  habit  of  taking  out  with  her,  in  her  carriage 
rides,  the  daughters  of  Daniel  Parish.     (11.  f.  2208.) 

The  testimony  of  her  witness,  Fisher,  before  ad- 
verted to,  shows  that  she  affected  friendship  for  Dan- 
iel's family  for  some  time  after  the  testator's  apo- 
plectic seizure,  if  his  testimony  can  prove  anything. 
Ante  p. 

Let  this  subterfuge  pass  without  further  comment. 
It  is  frivolous  and  pitiful. 

But  we  must  follow  the  proponent's  career  in  a 
more  disastrous  enterprise — the  attempt  to  prove  some 
ill-feeling  or  disagreement  between  Henry  Parish  him- 
self, and  his  brother  Daniel.  First,  it  was  suggested 
that  Henry  and  Daniel  had  dissolved  partnership,  and  ^ 
that  there  was  consequently  a  complete  cessation  of 
business  relations.  That  wholly  failed.  Mr.  Kernochan 
showed  that,  although  they  were  gradually  approach- 
ing a  period  when  their  property  might  well  be  alto- 
gether separated,  and  they  had  divided  some  portions 
of  it,  (I.  f.  869.  1169  to  1173,)  yet  they  continued 
closely  interlocked  in  their  friendship  and  business  in- 
tercourse. Down  to  the  attack,  the  brothers  continued 
to  be  connected  in  many  of  their  business  operations. 
(I.  f  906,  820.)  But  Mrs.  Parish  was  wholly  in  the 
dark  as  to  the  actual  transactions  between  them.  She 
was  no  confidante  of  her  husband.  She  could  only  give 
to  her  counsel  a  cue  to  such  circumstances  as,  consid- 
ering the  infirmity  of  our  nature,  might  have  given 
rise  to  disputes.  She  and  they  could  judge  from  their 
knowledge  of  human  nature,  that  two  men  could  hard- 
ly associate  together  so  long  and  so  intimately,  and 
occasionally  have  adverse  pecuniary  interests — such  as 
always  exist  in  a  certain  degree  between  partners — 
without  some  little  dispute  or  disagreement  springing 
up  at  some  period.  Of  course  there  were  frequent 
divisions  of  property,  or  of  the  fruits  of  some  opera^ 
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tion  in  which  they  had  been  concerned,  and  it  is  a 
reasonable  guess  that  some  little  dispute  would  be 
found  to  have  occurred, 

The  fabled  brothers,  Cheery  ble,  are  probably  the  only 
two  who  ever  carried  on  business  together  for  twenty 
years,  with  an  absolute  and  unvarying  concurrence  of 
views  on  all  subjects.  We  are  cautious  how  we  engage 
in  controversies  with  strangers,  but  a  dispute  with  a 
man's  brother  is  like  a  little  miff  between  a  loving 
husband  and  a  loving  wife ;  it  only  makes  them  kiss 
and  be  better  friends  the  next  hour.  Such  things 
rather  give  a  zest  to  the  ordinary  amenities  of  life 
between  those  who  are  thus  nearly  connected. 

The  proponent's  counsel,  thus  instructed  by  their  cli- 
ent, or  their  own  judgment,  went  out  prospecting,  to  see 
whether  they  could  pick  up  any  little  dispute  between 
these  brothers,  growing  out  of  any  cause  or  arising  with- 
out a  cause.  They  questioned  Mr.  Kernochan,  who  know 
the  secret  thoughts  and  acts  of  both  these  men  as  far  as 
they  were  known  to  any  third  person.     (I.  f.  913.) 

"  Q.  Did  you  ever  know  or  hear  any  misunderstand- 
ing between  Daniel  and  Henry  Parish  at  any  time  ? 
A.  I  never  did."  (I.f.  918.) 

Any  little  squabble,  no  matter  how  trivial,  would 
have  answered  the  purpose.  Of  course  there  were 
several  disputes  in  all  this  long  time  and  multifarious 
business.  I  admit  that,  though  there  is  no  proof,  it 
must  have  been  so.  No  human  tempers  could  be  so 
perfect  as  to  warrant  the  opposite  belief.  Mr.  Kerno- 
chan's  saying  that  he  never  knew  one,  is  no  proof  that 
none  existed.  Henry  was  mild  and  amiable  to  every 
one.  If  he  had  a  little  spat  with  his  brother,  whom  he 
loved  and  respected,  his  most  intimate  friend  was  never 
permitted  to  know  it.  Daniel  was  not  communicative, 
he  was  taciturn  in  the  highest  degree.  Still  the  rela- 
tion in  which  Mr.  Kernochan  stood  to  these  brothers, 
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as  very  well  shown  in  a  letter  to  Henry  when  abroad, 
proves  that,  if  there  ever  had  been  a  real  dispute,  he 
would  have  understood  all  about  it.  He  says  (IIL  f. 
1127,  1128): 

'^  I  spend  my  time  pretty  much  as  1  have  done  for  the  last 
3  or  4  years  from  the  Fulton  Bank  to  126  Water-street,  and 
thence  to  Wall- street^  and  then  home.  You  cannot  imagine 
how  much  I  miss  you  at  1 26  Water-street^  although  Daniel 
spends  nearly  as  much  time  in  the  office  as  you  used  to  do,  yet 
we  have  not  so  many  topics  in  common  as  you  and  1  used  to 
have^  and  again  he  is  more  taciturn,  attending  strictly  (and 
ably  to  whatever  business  may  present  itself  from  day  to  day) 
hiB  health  seems  to  have  improved  ever  since  your  departure, 
and  I  consider  him  now  as  well  as  any  of  us." 


The  proponent's  counsel  went  into  details.  The 
result  was  perfectly  fatal  to  her  pretences. 

It  has  been  mentioned  before  that,  whilst  Henry 
was  absent  in  Europe  in  1842-3-4,  Daniel  became  in- 
volved in  certain  cotton  speculations.  The  facts  fully 
appear  in  Henry's  letters.  (IIL  f.  1011  to  1119.) 

Henry  himself  first  became  smitten  with  a  desire  to 
speculate  in  cotton.  He  anticipated  a  short  crop ;  he 
made  some  purchases  in  Europe,  and  wrote  repeatedly 
and  sanguinely  to  his  brother,  urging  him  to  purchase. 
The  inducements  are  repeated  and  repeated,  and  argued 
over  by  Henry  in  these  letters  with  elaboration  and  care- 
He  was  a  very  considerate,  cautious  operator ;  but  yet 
was  willing  to  be  a  large  operator  when  it  was  likely  to 
promote  his  interests.  Thus  stimulated,  Daniel  purchas- 
ed extensively  in  the  name  of  H.  &  D.  Parish.  It  was 
not  so  easy  to  comprehend  this  subject  in  Europe  as 
here.  After  entering  into  this  operation,  Daniel  saw,  or 
thought  he  saw  that  there  was  danger  of  heavy  losses. 
On  this,  Daniel  resorted  to  the  desperate  remedy  of 
going  more  deeply  into  the  speculation ;  this  was  acting 
on  the  gambler's  idea,  and  perhaps  Mr.  Kernochan  was 
nearly  right  when  he  styled  it  gambling, (III.  f.  1133.) 
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Daniel  purchased  largely ;  the  project  was  unsuccessful, 
and,  as  before  stated,  a  very  heavy  loss  ensued.  It  was 
somewhere  between  one  and  two  hundred  thousand  dol- 
lars. (I.  f.  893.)  This  whole  operation  was  very  con- 
trary to  the  prudence  which  had  uniformly  character- 
ized Mr.  Daniel  Parish,  and  it  excited  the  astonishment 
of  Mr.  Kernochan,  who  expressed  that  astonishment  to 
Mr.  Henry  Parish.  This  was,  certainly,  at  the  outset  a 
most  hopeful  quarry  from  which  to  extract  a  quarrel. 
Nothing  are  men  more  likely  to  quaiTcl  about  than  the 
division  of  spoils  and  the  assessment  of  losses.  It 
seemed  highly  probable  that,  on  his  return,  Henry  be- 
came excited  against  Daniel  for  his  improvident  rect 
lessness.  Accordingly  Mr.  Kernochan  was  critically 
examined  as  to  any  conversation  he  had  heard  on  the 
subject.     Let  us  see  what  he  says.    (L  922,  923,  925.) 

Q.  "  Have  you  never,  at  any  time,  been  present  when 
cotton  operations  were  the  subject  of  conversation  and 
remark  ? 

A.  Never :  to  my  recollection. 

Q.  Have  you  ever,  at  any  time,  heard  Henry  Parish 
say  anything  upon  the  subject  ? 

A.  I  may  have  heard  him  say  that  he  was  astonish- 
ed that  Daniel  had  gone  so  deeply  into  them."  (I.  f. 
923.) 

Well :  even  that  was  promising  and  they  ask  him : 

Q.  "  Is  it  the  best  of  your  recollection  that  you  did 
hear  Henry  Parish  say  to  the  purport  and  effect  con- 
tained in  your  last  answer  ? 

A.  I  think  it  is. 

Q.  Were  not  the  cotton  operations  a  subject  of  de- 
bate and  discussion  between  Henry  and  Daniel  Parish  ? 

A.  I  was  never  present  at  any  such. 

Q.  Have  you  not  heard  from  Daniel  Parish  that 
these  cotton  speculations  were  the  subject  of  discussion 
and  dispute  between  him  and  Henry  ? 

A.  I  never  did." 
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Mr.  Kernochan's  impression  that  he  heard  Henry 
express  astonishment,  is  probably  itself  not  strictly  ac- 
curate. We  have  abundant  evidence  that  Mr.  Ker- 
nochan  himself  was  astonished.  But  Mr.  Kemochan 
did  not  know, — as  Henry  Parish  did — ^how  strongly 
Henry  had  stimulated  the  speculation.  The  probability 
is,  that  Mr.  Kernochan  expressed  his  astonishment ;  that 
Henry  Parish  made  no  reply,  and  that  Mr.  Kemochan 
assumed  from  his  mere  silence  that  he  too  was  astonish- 
ed. It  is  not  likelv  that  he  ever  did  even  feel,  much 
less  express  astonishment ;  but  whether  he  did  or  not, 
is  wholly  unimportant.  The  question  is,  did  this  aSair 
alienate  his  aflfections  from  his  brother  Daniel.  To 
settle  this  point  we  must  approach  the  inner  life  of 
these  brothers  more  closely,  and  look  into  their  acts. 
Probably  this  was  the  most  trying  event  in  either  of 
their  lives.  It  was  the  only  great  mistake  that  Daniel 
Parish  had  ever  made.  No  doubt  it  was  mortifying  to  his 
pride  as  a  merchant,  somewhat  mortifying  to  his  pride 
as  a  man.  Both  imprudence  and  want  of  skill  were 
imputable ;  and  the  disaster,  by  reducing  his  fortune, 
defeated  for  the  present  his  design  to  build  up-town. 
It  materially  changed,  for  the  time  at  least,  his  plans 
of  life. 

How  did  these  brothers  behave  toward  each  other 
in  this  affair  ? 

When  Daniel  Parish  bought  two  building  sites  of 
unequal  value  on  Union  Square  and  gave  the  same 
price  for  them,  we  have  seen  that  he  gave  the  superior 
site  to  his  brother  and  kept  the  inferior  for  himselfl 

A  precise  parallel  to  this  is  found  in  the  conduct  of 
both  brothers,  in  respect  to  these  cotton  speculations 
and  the  losses  upon  them. 

The  firat  cotton  purchases  made  by  Daniel  Parish  ^ 
under  his    brother's  stimulating   letters,  were   made 
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in  the  firm  name  of  H.  &  D.  Parish.  They  involved  a 
loss  of  about  $22,000.     (I.  f.  922,  1382,  1196,  1402.) 

The  second  set  of  purchases  was  made  in  the  name 
of  Daniel  Parish  alone :  they  involved  him  and  not  his 
brother.  On  these  the  loss  has  been  stated :  it  was 
$200,000,  or  perhaps  more.     (I.  f.  898,  1385.) 

The  cause  of  this  difference  in  the  form  of  the  pur- 
chases, appears  by  the  testimony. 

When  Daniel  Parish  saw  that  disaster  was  possible, 
and  determined  upon  a  desperate  course  for  the  pur- 
pose of  retrieving  his  fortunes,  he  felt  that  it  became 
him  to  take  that  course  at  his  own  risk,  while,  at  the 
same  time,  he  resolved,  in  case  of  success,  to  divide  the 
profits  with  his  brother.  (I.  f.  1403.)  He  went  into 
the  operation  on  his  own  private  account ;  he  encoun- 
tered the  loss  and  footed  it,  as  the  phrase  is,  without  a 
murmur.  (L  f.  893,  1403.)  That  is  Daniel  Parish,  as 
we  see  him  exhibited  in  that  transaction. 

Let  us  look  at  Henry's  acts  in  reference  to  this  same 
subject.  In  addition  to  purchasing  cotton  on  account 
of  the  firm,  Daniel  Parish  made  other  operations  on  be- 
half of  the  firm  during  his  brother's  absence.  He  pur- 
chased a  large  amount  of  public  securities  at  a  very 
profitable  rate.  Amongst  these  were  $350,000  of  New 
York  six  per  cents,  $150,000  of  United  States  Stocks, 
$71,250  of  Georgia  and  $52,000  of  Alabama  Stocks. 
The  profit  on  these  operations  was  estimated  at  about 
$45,000.  (I.  f.  1402,  1470.— m.  f.  50  to  57.)  When 
Henry  Parish  came  home,  he  looked  patiently  through, 
the  accounts,  and  reviewed  this  whole  matter. 

Did  he  enter  into  a  dispute  with  his  brother  ?  Of 
course  he  did  not ;  he  could  not  have  done  so.  There 
was  nothing  to  complain  of.  Daniel  had  resolved  to 
"foot"  his  whole  loss  himself,  and  he  had  done  so. 
Henry's  conduct  was  marked  by  delicacy,  by  generosity, 
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and  by  that  strong  sense  of  justice  which  seems  to  have 
governed  all  his  actions. 

He  was  not  altogether  free  from  participation  in  this 
error.  He  evidently  thought  it  became  him  to  do  some- 
thing toward  diminishing  the  pressure  of  his  brother's  loss. 
Quietly,  and  without  a  word  of  comment  but  by  entries 
in  the  firm  accounts,  he  transferred  to  Daniel  about 
$45,000  by  way  of  diminishing  that  loss.  (I.  f.  1402, 
1413.) 

How  was  it  done  ?  Not  by  making  him  a  present — 
that  might  have  wounded  his  self-respect.  He  merely 
adopted  an  equitable  method  of  adjusting  the  account  of 
their  joint  operations  during  his  absence.  He  said :  '"  I 
will  bear  the  whole  instead  of  half  the  losses  on  our  joint 
cotton  speculations  which  I  advised,  and  as  you  did  all 
the  work,  you  are  fairly  entitled  to  my  share  of  profit 
resulting  from  the  stock  speculations."   (I.  t  1402.) 

In  this  the  utmost  deUcacy  was  evinced.  The  learned 
counsel  (Mr.  Evarts)  has  said  so.  Mrs.  Parish,  of  course, 
knew  nothing  of  iedl  this.  She  never  heard  of  it  till  it 
came  out  from  the  witnesses  on  this  examination.  I  pre- 
sume she  and  her  counsel  were  utterly  astounded  that 
even  this  tiying  calamity  had  not  produced  the  slightest 
discontent  between  the  brothers. 

How  opposite  to  the  proponent's  hopes  was  the  result 
of  this  inquiry  P  These  brothers  were  cool  in  their  de- 
portment^ But  this  calm  exterior  was  only  the  result  of 
early  culture,  ripened  by  habitual  observance.  It  was  the 
mantle  of  their  Quaker  sires.  The  genial  tide  of  fraternal 
love  flowed  on  vigorously  beneath  it ;  it  was  a  deep  and 
living  stream.  Here,  as  in  all  things,  and  now  as  at  all 
times,  sympathy  and  affection  were  manifested  more  in 
deeds  than  in  words.  But,  in  the  sacred  confidence  of 
their  private  correspondence,  the  consolation  of  kind  words 
was  not  withheld.    In  Daniel,  we  see  the  magnanimity 
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that  would  encounter  peril  alone — ^bear  all  the  loss  in  case 
of  disaster,  and  yet  share  with  his  brother  the  profit  in 
case  of  success ;  in  Henry's  act,  we  see  a  graceful  acknow- 
ledgement that  his  over-sanguine  expectations  may  have 
led  to  his  brother's  loss,  and  a  liberal  contribution  toward 
diminishing  its  pressure. 

The  proof  on  this  subject  is  very  explicit.  Seven 
letters,  written  by  Henry  Parish  just  about  the  time  of  the 
cotton  speculations,  are  in  evidence.  They  cover  the  period 
from  January  7th  to  May  18th,  1844.  They  show  the  be- 
ginning and  the  end  of  the  cotton  speculations.  They  show 
the  alternations  of  hope  and  fear.  At  first  they  are  full 
of  sanguine  anticipations  of  a  short  crop.  (III.  f.  1015 
to  1023,  1039.)  Afterwards  fears  arise.  (III.  f.  1048  to 
1051.)  At  last  comes  blank  disappointment.  (III.  f.  1061 
to  1064)  After  it  was  pretty  well  ascertained  that  there 
was  to  be  a  loss,  the  letter  of  April  30,  1 844,  reviews  the 
whole  subject.  (III.  f.  1102.)  Henry's  acknowledgment  of 
his  own  mistake  is  very  full. 

It  certainly  looks  now  like  our  losses  on  the  article  being 
a  great  deal  more  than  the  profits^  which  cannot  now  change 
since  the  crop  will  prove  to  be  from  200  to  400  M  Bales. 
more  than  it  was  at  one  time  estimated,  as  at  one  time  the 
estimate  was  as  small  as  from  1500  to  1700  M  Bales.  I 
have  the  gratification  to  feel  that  we  are  not  perhaps  poorer 
than  when  I  left  home,  for  the  advance  on  our  stocks,  &c., 
will  more  than  balance  the  losses  on  cotton,  so  that  I  think 
we  ought  to  be  thankful  and  satisfied  that  we  are  holding 
our  ovm,  as  the  saying  is ;  yet  it  would  have  been  much 
more  pleasant  to  have  made  instead  of  lost  on  cotton,  which 
for  a  while  we  had  good  prospect  of  doing  ;  and  it  may  be 
that  the  article  will  again  improve,  but  I  fear  it  will  not 
sufficient  to  let  us  off  without  loss.  It  has  already  gone 
lower  than  I  supposed  it  would,  for  I  did  not  think  it  would 
go  below  6d.  in  L  pool  for  fair,  even  with  a  crop  of  1900  M 
Bs. 

I  now  call  attention  to  the  general  tone  of  this  cor- 
respondence.    At  the  beginning,  Henry  Parish  addresses 
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Daniel  simply  as  "brother,"  and  ends  his  letters,  "  your 
brother."  Now,  that  was  not  from  lack  of  affection ;  it 
was  their  ordinary  way  of  speech.  This  was  just  after 
he  had  expressed  his  feelings  to  Mr.  Havens,  and  had 
made  Daniel  residuary  legatee  in  his  will,  and  his  chief 
executor.  (I.  f.  769.)  He  had  just  before  left  Daniel 
an  unlimited  power  of  attorney  (III.  f.  1549),  and  at 
this  very  point  of  time  he  was  mourning,  as  a  great  mis- 
fortune, his  failure  to  locate  their  residences  "side  by 
side."  (HI.  f.  1056.)  As  this  cotton  affair  assumes  an  in- 
teresting attitude,  the  phrase  changes.  He  begins,  "  Dear 
brother,"  and  closes  his  letters — ^**your  affectionate  brother." 
By  the  18th  of  May,  '44,  he  had  become  advised  of  the 
extent  of  his  brother's  operations ;  that  he  had  operated  in 
his  own  name,  and  was  about  to  sustain  heavy  losses. 
He  now  adopts  the  most  endearing  forms  of  address  and 
salutation.  He  begins,  "  my  dear  brother,"  and  doses, 
"I  remain,  your  attached  brother."  (III.  f.  1110,  1115, 
1119.)  That  letter  of  the  18th  of  May  is  specially  cha- 
racteristic. After  Henry  had  written  in  it  all  that  seemed 
to  be  material,  he  wrote  a  very  long  postscript.  Repeat- 
ing the  affectionate  address,  he  takes  upon  himself  a  good 
share  of  participation  in  creating  the  delusion  under  which 
Daniel  had  acted.  I  will  read  it — "  My  dear  Brother : 
In  thinking  what  I  have  written  you  on  the  subject  of 
cotton,  I  fear  I  have  spoken,  or  written  too  sanguine  or 
encouraging,  and  that  you  have  been  influenced  more  or 
less  by  my  letters."  (HI.  f.  1116.) 

Whenever  we  can  get  a  word  coming  directly  from 
Henry  Parish,  we  see  at  once  right  into  his  true,  honest, 
considerate  heart — ^right  into  his  sohd,  honest,  right- 
thinking  brain.  Never  were  heart  and  brain  better  at. 
tuned  to  good  according  to  all  the  reUable  evidence. 

After  trying  a  httle  in  this  postscript  to  account  for 
his  miscalculations,  and  thus  to  excuse  himself,  he  closes 
his  postscript  thus  : 
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"  I  again  subscribe  myself,  your  attached  brother-— 
Henry  Parish."  (IH.  f.  1117.) 

How  like  a  healing  balm  these  kind  and  consolatory 
letters  came  home  to  the  bosom  of  Daniel,  and  operated 
upon  his  wounded  spirit,  is  shown  by  the  cotemporaneous 
correspondence  of  Mr.  Joseph  Kemochan.  (III.  f  1133 
to  1135.) 

I  refer  to  the  letter  of  June  14,  '44,  on  which  reliance 
has  been  placed,  as  containing  some  reproach  to  Daniel, 
because  of  the  phrase  "  gambling  operations." 

Mr.  Kemochan  thus  writes  : 

"  I  was  sorry  to  find  on  my  return,  that  Mr.  D.  P.  had 
gone  deeper  into  cotton  speculation  than  I  could  have  an- 
ticipated, although  I  feared  something  of  the  kind  from  his 
not  having  written  me  during  the  latter  part  of  my  ab- 
sence as  frequently  as  I  could  have  wished  and  expected. 
The  loss  must  be  very  heavy,  and  he  feels  deeply  mortified, 
and  has  been  very  much  worried  by  the  loss,  not  perhaps 
so  much  on  account  of  the  loss  of  the  money  as  the  humili- 
ating reflection  that  he  should  have  been  imperceptibly,  as  it 
were,  drawn  into  so  extensive  a  gambling  operation  so  foreign 
to  all  his  previous  pursuits  and  conduct  through  life  ;  but  I 
am  happy  to  say  that  your  letters  by  the  steamer  of  the  l^th 
tUto,  seem  to  have  relieved  his  mind  very  much^  and  from 
some  conversation  I  have  had  with  him  on  the  subject^  he 
seems  more  reconciled  to  his  loss,  and  takes  a  more  true  and 
rationed  view  of  the  tohole  mattery  and  I  am  happy  to  say 
that  his  general  health  seems  quite  as  good  as  when  you 
left  and  if  anything  better  ;  he  had  made  all  his  money  ar- 
rangements before  my  return  until  next  autumn,  and  will 
therefore  sell  no  stocks  at  present,  because  he  could  do 
nothing  with  the  money  at  present  (interest  being  only  4 
per  cent.)  ;  and  besides  I  do  not  think  there  is  the  least 
danger  of  any  of  the  stocks  you  hold  jointly,  going  any  lower 
than  they  are  now  between  this  and  your  return." 

This  cotemporaneous  correspondence  shows  exactly  the 
true  state  of  feeling  between  the  brothers. 

This  is  a  fit  a  place  to  note  in  passing  an  impressive 
circumstance.  We  have  a  drama  in  real  life,  as  it  has  been 
called,  presented  to  us.     In  this  act  the  main  characters 
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are  Daniel  and  Heniy  Parish  and  Joseph  Kernochan,  but 
in  the  shifting  scenes  Mrs.  Parish  is  occasionally  visible. 
Let  us  see  how  she  figures.  It  is  apparent  that  she  never 
was  made  acquainted  with  her  husband's  business  affairs. 
She  probably  knew  little  or  nothing  about  his  transactions 
with  his  brother  Daniel  or  his  other  relatives.  CertaiiJT 
if  she  had  known  of  the  $45,000  spontaneous  gift  to 
Daniel,  in  order  to  relieve  him  from  his  loss  on  the  cotton 
speculations,  she  never  would  have  instructed  her  cx>unsel 
to  surmise  and  try  to  prove  that  ill-will  to  Daniel  had 
grown  out  of  those  transactions.  Still  those  instructions 
were  unfair  and  disingenuous. 

The  lady's  seclusion  from  all  knowledge  of  such  mat- 
ters must  have  been  somewhat  modified  whilst  she  and  her 
husband  were  abroad.  Not  that  there  was  any  greater  confi- 
dence or  correspondence,  but  they  were  together  occupy- 
ing the  same  parlor,  and  he  had  no  separate  office.  Pinob- 
ably  their  luggage  was  together.  There  may  well  have 
been  an  unwonted  intermingling  of  their  papers.  Any 
papers  that  he  had  with  him  could  scarcely  have  been 
locked  against  her  with  unbroken  uniformity,  and  in 
such  a  way  as  to  prevent  access  by  her.  It  appears  that 
she  was  carrying  on  a  correspondence  at  this  very  time, 
with  her  "  dearly  beloved  Mary  Anne, "  the  wife  of  Daniel 
Parish,  and  with  the  other  female  members  of  his  family, 
and  that  she  got  the  privilege — as  she  calls  it — of  writing 
postscripts  to  her  husband's  letters.  (III.  f.  1141.)  That 
is  to  say,  when  Henry  wrote  a  letter  to  Daniel  she  added 
to  it,  and  upon  the  same  sheet,  a  letter  to  her  "  dear  Mary 
Anne,"  and  sometimes  a  very  long  one.  She  was  some- 
times up  at  12  o'clock  at  night  writing  these  loving  epis- 
tles, when,  it  may  be  supposed,  Henry  was  either  absent 
or  had  gone  to  bed.  It  is  not  at  all  likely  that  he  was  al* 
ways,  if  ever,  standing  at  her  side  or  looking  over  hei 
while  she  was  writing  these  long  letters.  Of  course  she 
did  nit  read  any  portion  of  his  letters,  and  did  not  acquire 
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any  knowledge  of  what  was  in  them  in  reference  to  the 
transactions  between  his  brother  and  himself.  I  suppose 
not.  A  lady  would  scorn  such  prying  curiosity.  But  in 
some  way  she  did,  at  this  period,  obtain  some  knowledge 
of  that  subject,  and  by  her  postscript  to  this  very  same  kind 
consolatory  letter  of  her  husband  to  his  brother,  Daniel,  da- 
ted May  1 8th,  1 844,  we  find  that  she  had  acquired  a  knowl- 
edge of  these  cotton  operations,  and  of  the  fact  that  Mr. 
Daniel  Parish  was  himseK  a  heavy  personal  loser  by  them. 
And  not  only  had  she  acquired  that  knowledge,  but  she 
had  also  obtaiued  a  full  knowledge  of  the  manner  in  which 
her  husband's  mind  was  affected  on  that  subject. 

In  this  her  letter  of  May  18th,  1844,  she  thus  writes 
to  Mrs.  Daniel  Parish : 

ExmBiT  No.  136.     (Vol.  III.  f.  1201  to  1205.) 

London,  May  18th,  1844. 
My  dear  Mary  Anne — When  you  last  heard  from  me  we  were 
yet  in  the  bustling  city  of  Paris,  where  I  bad  many  pleasures 
exclusively  my  own,  and  many  too  arising  from  a  belief  that  I 
was  doing  what  would  give  pleasure  to  others,  to  you  and  your 
fcirls,  still  do  I  hope  that  the  case  you  will  receive  by  Mrs. 
Brette  will  be  acceptable  and  as  useful  as  though  I  had  not 
yet  felt  for  your  misfortunes.  My  good  husband  is  writing  to 
yours,  such  letters  as  I  hope  will  prove  comforting  to  him  un- 
der his  trials  ;  but  to  neither  of  you  can  either  of  us  offer  such 
consolation  as  you  already  so  richly  possess  and  so  fully  de- 
serve, the  consolation  and  support  of  a  religion,  the  only  true 
comfort  on  this  earth,  the  soother  of  trials  brought  upon  us  in 
this  world,  to  prepare  us  for  a  better  ;  they  who  have  envied 
you  for  your  wealth,  might  sooner  for  a  richer  mine  of  gold,  in 
the  daily  prayers  you  both  have  habitually  offered  to  our 
Maker  ;  this  is  wealth  indeed,  not  to  be  lost,  if  once  gained. 
You  who  both  I  doubt  not  possess  it,  will  now  reap  largely 
from  its  advantages  ;  hoping  that  you  may  both  have  health 
and  strength  to  aid  you,  and  comfort  in  your  children  so  well 
calculated  to  soothe  you.  I  who  always  endeavor  to  look  on 
the  bright  side  still  have  a  hope  that  things  will  not  yet  prove 
60  unfortunate  as  first  appears.  Of  course  my  husband's  mind 
is  now  bent  on  this  one  all-absorbing  question — How  to  extri- 
cate Daniel  from  his  heavy  losses  ?     Would  that  we  were 
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home  again,  and  I  am  not  sure  whether  I  cannot  say,  would 
that  we  never  had  left  it.  However,  it  will  not  be  many 
months  now  ere  we  shall  all  meet  again  in  health  and  happi- 
ness, for  after  all,  health  is  wealth.  Give  Danid  my  kindest 
regards,  and  tdl  him  he  must  take  things  calmly  and  man- 
fully. He  has  shown  such  strength  of  mind  and  good  judgment 
in  his  business  transactions  during  his  hrother^s  absence^  that 
I  still  expect  to  see  him  acting  with  the  same  energy  of  char- 
acter for  which  he  has  distinguished  himself — love  again  be- 
fore saying  good-night,  not  forgetting  the  girls  and  little  ones 
Believe  I  remain  yours  truly  and  affectionately, 

Susan  M.  Pabish. 

Her  counsel  calls  her  letters  to  Mi's.  Daniel  Parish 
frank  and  friendly.  They  do  indeed  teem  with  expres- 
sions of  love  and  attachment  for  the  family  of  Daniel 
Parish.  But  that  these  professions  were  false,  hollow, 
and  insincere,  no  rational  man  can  doubt.  Mre. 
Parish  has  done  her  very  best  to  prove  oa  this  trial 
that  ill-feeling  in  fact  existed  between  these  families. 
Treacherous  then,  or  false  now :  let  her  elect  her  alter- 
native.    (L  f.  2038,  3095.    III.  f.  21.) 

My  learned  friend  (Mr.  Evarts)  was  right  in  the 
compliment  which  he  paid  to  Mr.  Henry  Parish  for  the 
kind  and  delicate  manner  in  which  he  made  good  the 
losses  on  cotton.  But  I  ask  him  what  compliment  can 
be  paid  to  the  sincerity  of  his  client  for  instructing  him 
to  try  and  raise  an  inference,  if  he  could,  that  Hemy 
Parish  had  become  disgusted  with,  and  hostile  to,  his 
brother  Daniel  in  consequence  of  disputes  about  the 
losses  on  these  cotton  operations  ?  The  insinuation  was 
made  and  attempted  to  be  proven.  Was  it  not  very 
likely  to  be  supported  by  some  presumptive  evidence 
arising  from  a  natural  misconception  on  the  part  of 
witnesses,  or  other  accidental  cause  ?  Was  not  the  at- 
tempt to  prove  it  as  rank  a  piece  of  treachery  against 
the  great  cause  of  honesty,  truth,  and  justice,  as  was 
ever  attempted  in  any  court  ?  Was  it  not  an  attempt 
to  lead  you  off  by  a  false  route,  and  to  make  you  be- 
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lieve  that  hatred  had  arisen  between  these  brothers  in 
the  course  of  a  transaction  in  which  nothing  but  the 
utmost  magnanimity  and  the  purest  and  kindest  feelings 
of  fraternal  affection  and  liberality  were  actually  devel- 
oped ?  With  the  full  knowledge  which  thus,  for  once 
in  her  life,  she  had  of  her  husband's  real  feelings,  what 
shall  we  think  of  this  attempt  to  falsify  them  ?  It  is 
not  at  all  remarkable,  after  that  effort,  that  Fisher 
should  have  been  brought  before  you  to  prove  that  she 
was  the  mild,  amiable,  affectionate  sister-in-law,  seeking 
by  prayer  and  entreaty  to  bend  the  stubborn  wiU  of 
her  husband  to  forgive  his  brother,  and  that  that 
husband  was  the  harsh,  hard-hearted,  stem,  unrelenting, 
unreasonable,  unnatural  enemy  that  she  and  Eisher 
represent,  and  that  Mr.  Lord  has  been  duped  into  rep- 
resenting. 

When  Mr.  Kemochan  was  under  examination,  they 
were  not  yet  aware  what  defeat  awaited  them  on  the 
story  of  the  cotton  operations,  for  the  facts  did- not 
come  out  until  a  later  stage ;  so  having  exhausted  his 
slight  knowledge  on  that  precise  point,  without  much 
of  a  result  either  way,  the  counsel  tried  him  upon 
other  points.    They  asked  him : 

"  Q.  Was  there  not  a  discussion  or  misunderstanding 
between  Henry  and  Daniel  in  relation  to  the  division 
of  their  father's  estate  ?    He  answered : 

A.  No :  not  that  I  ever  heard  of."    (I.  f.  921.) 

Still  another  attempt  in  this  same  direction,  and 

with  like  success : 

"  Q.  Do  you  know,  of  your  own  knowledge^  what 
was  the  motive  of  Daniel  Parish's  disposing  of  his  lots, 
on  Union  Square?  "  (I.  f.  912.) 

Here  they  were  trying  to  insinuate  that  Daniel 
Parish  had,  in  that  matter,  done  something  to  offend 
his  brother,  or  that  might  have  had  some  effect,  or 
that  he  had,  himself,  some  ill-will  to  his  brother. 

A.  The  witness  replied :  "I  never  heard  of  any 
26  # 
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other  than  that  he  had  determined  not  to  build  there. 
I  have  no  knowledge  of  the  cause  of  his  changing  his 
views."  Mr.  Kernochan  did  not  know,  but  the  cause 
is  shown  in  the  testimony.  It  did  not  occur  till  Janu- 
ary, 1851,  long  after  Daniel's  expulsion  from  the  house. 
It  was  caused  by  that  expulsion.  One  alone  of  all  these 
eflForts  to  prove  "  dissension  between  hearts  that  love '' 
had  a  measure  of  success.  It  is  a  precious  item  of 
proof;  it  deserves  minute  attention.  In  1836,  when 
the  Southern  firms  were  about  undergoing  some  modi- 
fication, it  seems  that  several  of  the  partners  in  these 
concerns,  not  belonging  to  the  Parish  family,  mani- 
fested a  disposition  to  exclude  young  Thomas  Parish 
from  the  partnership.  Perhaps  Daniel  thought  they 
had  a  disposition  to  exclude  himself  also ;  and  it  seems 
that  there  was  some  conversation  between  Henry  and 
Daniel  on  this  subject,  on  which  they  did  not  exactly 
agree. 

The  Subrogate.  What  year  was  that  ? 

Mb.  O'Conor.  1836. 

Wingrove  proves  that  when  Daniel's  usually  taci- 
turn habit  is  broken  through,  and  he  does  speak,  he 
speaks  pretty  decidedly  and  shows  deep  feeling.  (I. 
£  1539.)  It  is  in  evidence  that  Henry  Parish  never, 
in  his  whole  life  before  the  attack,  was  known  to 
manifest  the  slightest  emotion  in  his  intercourse  with 
anybody.  The  witnesses  say  they  never  knew  so  mild  a 
man.  He  appeared  not  to  be  capable  of  being  roused 
to  passion.  Of  all  the  witnesses  who  have  been  ex- 
amined, not  a  single  one  except  Mr.  Henry  Delafield 
ever  saw  him  aroused.  (HI.  f.  304.)  He  tells  us 
that  once,  on  some  occasion  when  nobody  was  present 
except  Mrs.  Parish  and  himself,  Mr.  Parish  did  evince 
some  little  feeling.  He  does  not  tell  us  who  it  was 
against,  except  that  he  says  it  was  not  against  Mrs. 
Parish.    I  suppose  it  was  against  himself     But  he  is 
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the  only  witness  who  admits  that  Henry  Parish  ever 
showed  the  slightest  possible  excitement. 

Now,  to  the  indignant  appeals  of  Daniel,  it  is  quite 
supposable  that  Henry  returned  his  usual  placid  and 
quiet  answers.  He  did  not  enter  into  this  family  com- 
bat against  the  stranger  with  the  ardor  that  Daniel 
thought  he,  as  head  of  the  house  and  elder  brother, 
ought  to  have  manifested ;  and  Daniel,  being  in  ill"- 
health  at  that  time,  may  have  been  a  little  more  restive 
about  it  than  he  ought  to  have  been,  or  than  was  wise 
or  philosophical.     (III.  f.  95) 

Hereupon,  Daniel  wrpte  his  brother  a  letter,  and 
in  that  letter  is  found  the  evidence  that  on  this  topic 
there  was  indeed  some  disagreement. 

I  will  read  to  you  all  the  evidence  on  this  subject. 

The  proponent's  counsel  thus  interrogated  Mr. 
Kernochan :     (I.  f.  919,  920 :) 

"  Q.  Did  you  not  know  or  hear  that  prior  to  June,  1836^ 
there  had  been  a  disagreement  or  misunderstanding  between 
Daniel  and  Henry  Parish,  in  reference  to  the  New  York, 
Charleston  and  Mobile  firms  ? 

A.  I  never  did. 

Q.  Did  you  never  know  or  hear  that  Daniel  Parish  had 
complained  or  intimated  that  Henry  Parish  and  the  other 
partners  wished  to  get  rid  of  him,  and  of  Thomas  Parish, 
either  or  both  of  them  ? 

A.  I  never  did. 

Q.  Did  you  never  know  or  hear  that  some  of  the  partners 
desired  to  get  rid  of  Thomas  Parish  ? 

A.  I  think  I  do  recollect  something  ahout  that, 

Q.  State  what  you  recollect  upon  that  subject. 

A.  I  heard  that  Mr.  Wiley  wanted  to  get  rid  of  Mr. 
Thomas  Parish,  but  never  heard  much  about  it ;  it  did  not 
produce  much  sensation  that  I  know  of  ;  he  was  not  got  rid 
ofy  but  remained  in  the  firm  until  it  was  dissolved  generally 
in  1838. 

Q.  Did  you  not  hear  at  the  time  that  some  misunder- 
standing or  disagreement  had  occurred  between  Henry  and 
Daniel,  upon  the  subject  of  the  firm  above  referred  to  ? 

A.  I  never  did. 
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Q.^  Did. you  ever  know  or  hear  that  Daniel  Parish  had 
complained  or  remonstrated  in  writing  to  his  hrother  Henry 
about  that  time  ?  " 

We  here  objected  to  evidence  about  a  letter  not 
produced;  and  they  went  no  further  with  the  oral  tes- 
timony on  this  point,  but  at  a  later  period  produced  a 
letter  from  Daniel  to  Henry,  dated  June  10,  1836. 
(HI.  £  95  to  101.)  The  whole  affair  is  here  gone 
into  just  as  I  have  stated  it.  It  relates  to  the  antici- 
pated dissolution  of  the  Southern  firms.     (III.  f.  95.) 

The  letter  begins: 

"Dear  brother,  Since  all* our  talk  on  business  ar- 
rangements for  the  coming  year  lead  to  unpleasant 
results,  I  will  frankly  state  on  i)aper  my  views,  as  far 
as  I  can,  in  relation  to  them.''     +     +     + 

And  he  winds  up : 

"  I  hope  that  when  separated  as  partners,  notwith- 
standing our  frequent  misunderstandings,  we  shall 
meet  as  brothers.  Yours,  affectionately, 

Daniel  Parish." 

That  is  evidence  of  some  misunderstanding  be- 
tween these  brothers  at  that  time.  But  how  likely  was 
that  letter  to  produce  permanent  estrangement  ?  It  is 
manly  and  affectionate.  It  did  not  grow  out  of  a  collision 
of  interests,  but  out  of  a  little  difference  in  their  man- 
ner of  treating  the  designs  or  acts  of  strangers  to  the 
prejudice  of  their  family.  Besides,  this  little  jar  must 
have  been  promptly  adjusted;  for  no  one — not  even 
the  most  intimate  friends — ever  heard  of  it. 

The  will  of  1842 — the  residuary  bequest  and  the 
executorship  of  1842 — the  general  power  of  attorney 
in  1842 — the  cotton  speculations — the  consolatory  let- 
ters and  the  gift  of  $45,000  to  Daniel  in  1844— the 
desire  of  Henry  whilst  abroad  to  live  "side  by  side" 
with  him — were  all  long  subsequent  to  this  letter. 
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Are  norall  these  things  abundant,  nay,  superabundant 
proofs  that  this  little  difficulty  was  insignificant  in  it- 
self, or  wholly  forgotten  ?  But,  like  the  production 
of  Fisher  as  a  witness,  it  has  its  uses.  It  is  not  una- 
vailing as  evidence  in  this  case  It  serves  to  show  the 
spirit  by  which  this  lady  was  animated  long  prior  to 
1849,  and  to  justify  Folsom's  suspicions.  (I.  f  1326.) 
Unlike  all  other  letters  received  by  Henry  Parish,  it 
is  without  an  endorsed  file  mark  by  himself  or  his 
clerk.  It  is  produced  here  in  its  original  envelope, 
with  Mrs.  Parishes  endorsement  in  her  own  handwrit- 
ing, thus,  "from  Daniel  Parish."     (III.  f.  9,  216.) 

Henry  and  Daniel  Parish  both  Uved  in  New  York  at 
that  date.  The  fair  presumption  is  that  it  was  sent  to  the 
house  in  Barclay-street^  and  thus  fell  into  the  lady's 
hands  and  was  carefully  preserved  by  her  as  a  weapon  of 
offence.  For  twenty  long  years,  and  whilst  she  was 
writing  such  pious  and  loving  letters  to  her  "  Dear  Mary 
Anne,"  and  to  the  young  ladies,  it  was  carefully  and 
secretly  preserved  in  her  armory.  It  was  not  until  1856 
that  this  treasure  found  in  *36,  and  so  long  kept — so  long 
and  so  carefully  preserved — ^was  brought  forth.  And 
what  does  it  prove  ?  Why,  that  these  brothers  did  not  ex- 
actly agree  as  to  the  mode  of  resisting  the  action  of 
strangers  tending  to  the  injury  of  their  own  family.  They 
did  not  exactly  come  to  an  understanding  in  their  conver- 
sations ;  and  when  Daniel  found  his  feelings  getting  the 
better  of  him,  he  thought  it  best,  on  the  whole — ^not  to 
talk  further,  but  to  write  a  friendly  letter  to  his  brother, 
explaining  the  whole  affair.  And  what  could  be  more 
kind  and  affectionate  than  the  tone  of  this  letter  ?  How 
admirably  calculated  to  produce — as  no  doubt  it  did  pro- 
duce— a  complete  and  immediate  make  up,  if  indeed 
what  went  before  deserved  the  name  of  a  disagreement  ? 

Why  could  not  this  paper-saving  lady  produce  a  single 
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letter,  or  note  that  ever  passed  between  her  husband  and 
herself  ? 

This  is  a  full  history  of  the  intercourse  between  these 
brothers  down  to  the  fatal  day  of  '49,  and  such  was  the 
success  of  this  struggle  to  make  out  that  there  was,  at 
some  time,  or  on  some  subject,  some  misunderstanding. 
At  each  step  it  brought  under  your  honor's  observation 
new  and  additional  proof  of  the  strong  deep-rooted  affec- 
tion and  attachment  which  uniformly  subsisted  between 
them  during  the  whole  of  their  long,  active,  and  intimate 
business  connection.  Nothing  daunted  by  this  signal  fail- 
ure, the  proponent  boldly  undertook  to  show  that  something 
happened,  after  the  apolectic  seizure  on  the  19th  of  July, 
1849,  which  might  possibly  have  given  rise  to  some  ill- 
feeling  on  tjie  testator's  part.  This  attempt  fared  worse, 
if  possible,  than  the  former.  It  shows  how  keenly  the 
necessity  of  proving  some  disaffection  was  felt.  No  ex- 
pedient that  could  possibly  succeed  was  left  untried. 

It  would  be  preferable  to  avoid  any  detail  of  occur- 
rences taking  place  subsequently  to  the  apoplectic  seizure, 
until  that  event  with  its  effect  upon  the  testator's  condition 
should  have  been  fully  stated.  But  this  pretence  of  ill- 
will  between  the  testator  and  his  brother  Daniel,  forms  a 
distinct  chapter  in  the  case ;  and,  therefore,  I  feel  inclined 
to  exhaust  it,  though  it  may  be  somewhat  at  the  expense  of 
clearness  and  order  in  the  arrangement  of  my  remarks. 

It  is  July,  1 849 ;  we  have  seen  that  as  yet  he  and  his 
brother  are  united — are  on  terms  of  the  utmost  cordiality. 
But  an  actual  quarrel  must  be  created  between  them,  or  a 
fictitious  one  fabricated.  Several  distinct  efforts  have 
been  made  to  accompUsh  this  task : 

Pirst.  Oh  presumption  incredible  and  monstrous ! !  It 
is  suggested  that  Henry  Parish  became  offended  at  his 
brother's  stoical  coolness  in  not  hastening  back  from 
Newport  to  New  York  more  promptly  on  hearing  of  the 
the  disaster. 
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A  pretty  story  this,  when  the  reason  of  their  not  meet- 
ing, as  we  shall  by  and  by  see,  was  this  lady's  own  order 
of  exclusion ! ! ! 

But  look  at  the  effort  to  sustain  this  bald  surmise, 
and  the  proof  of  its  unsoundness^ 

The  endeavor  to  make  out  that  Daniel  was  tardy  in 
coming  to  see  his  brother  seemed  a  very  eligible  field  of 
action  for  one  struggling  to  pervert.  It  was  not  very 
likely  that  Daniel  Parish,  at  this  distant  period  of  time, 
would  have  exact  evidence  of  the  precise  hour  at  which  he 
heard  of  the  disaster,  started  from  Newport,  or  at  which 
he  arrived  in  town,  so  as  to  make  it  clear  beyond  perad- 
venture  that  his  quick  affection  lost  not  an  instant  in  con- 
ducting him  to  his  bedside ;  neither  was  it  likely  that  there 
would  be  any  witness  ^to  remember  and  prove  the  fact 
that,  when  he  went  to  the  door  of  the  house  on  Union 
Square,  he  was  refused  admittance.  And,  consequently, 
it  was  quite  a  fair  conjecture  that,  for  aught  we  could 
prove,  it  might  appear,  or  at  least  might  be  suggested  as 
possible,  that  Daniel  remained  at  Newport  quietly  enjoy- 
ing his  rural  comforts,  and  that  for  a  length  of  time  he  took 
no  interest  whatever  in  his  brother's  misfortune. 

What  is  the  fact  ?  The  very  instant  that  his  brother 
was  stricken  down,  the  porter  at  the  gate  was  directed  to 
exclude  him.  He  came  and  could  not  gain  admittance. 
(I.  f.  1806). 

But  the  proponent  strove  to  excite  a  doubt.  The  at- 
tempt was  quite  elaborate.     It  covers  considerable  ground. 

Mr.  Folsom  was  cross-examined  in  support  of  it.  (I.  f. 
1240  to  1244.) 

He  was  entirely  unable  to  say  any  thing  except  to  ex- 
press a  conviction  that  Daniel  must  have  soon  returned  to 
the  city. 

Mr.  Kemochan  was  then  cross-examined  for  the  same 
purpose.  (I.  f.  945.) 
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"  Q.  Do  you  know  whether  when  Mr.  Henry  Parish  was  at- 
tacked, the  family  of  Daniel  left  Newport  and  came  to  this 
city  ? 

A.  I  don't  know  that  the  family  came :  Mr.  Daniel  Parish 
came  very  soon  to  the  city. 

Q.  Was  it  at  the  tim?  helieved  that  Henry  Parish's  attack 
would  be  fatal ;  and,  if  so,  how  long  did  that  opinion  con- 
tinue ? 

A.  I  don't  know  that  the  opinion  ever  got  abroad  that  it 
was  expected  to  be  fatal,  immediately  ;  the  general  apprehen- 
sion of  danger  seemed  to  pass  away  after  the  first  20  days, 
perhaps — perhaps  less  than  that  even. 

Q.  How  long  after  Henry's  attack  was  it  before  Daniel 
came  to  the  city  ? 

A.  I  don't  know  exactly  how  long — not  more  than  three 
days — -perhaps  much  less^,  I  was  not  in  the  city  when  he  ap- 
appeared ;  I  had  gone  back  to  Newburgh.'' 

Let  us  hear  Mr.  Kemochan's  re-examination.  (I.  f. 
1051.) 

Being  re-examinedj  the  witness  says  : 

^^  Q.  Did  you  ever  hear,  from  any  quarter,  any  thing  said 
about  any  tardiness  or  delay,  or  want  of  alacrity,  on  the  part 
of  Daniel  Parish,  in  going  to  see  his  brother  Henry  after  the 
attack  in  1849  ? 

(Question  objected  to  by  Mr.  Gutting,  on  the  ground  of 
hearsay ;  objection  sustained.) 

Q.  Did  you  ever  hear  from  Mrs.  Parish,  or  her  brothers,  or 
in  the  presence  of  any  of  them,  that  Daniel  Parish  had  failed 
in  promptitude,  or  had  been  tardy  in  visiting  his  brother,  upon 
his  attack  in  1849  ? 

A.  I  never  did." 

If  this  is  not  sufficient  negative  upon  the  unproven 
falsehood  that  Daniel's  affectionate  interest  was  slow  of 
foot,  we  can  offer  still  more. 

Mr.  Lord,  her  own  law-agent,  friend,  counsellor,  and 
witness,  has  given  to  us,  in  his  testimony,  this  lady's  co- 
temporaneous  bill  of  indictment  against  Mr.  Daniel  Parish. 
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Read  it,  and  see  whether  you  can  find  imputed  in  any  of 
its  counts,  this  tardiness  in  visiting.  No  such  idea  is  ad- 
vanced ;  but  precisely  the  re  verse.  The  complaint  was 
that  he  did  come  to  see  his  brother,  and  insisted  on  seeing 
him.  (I.  f.  167,  173,  178,  269,  874.)  Mr-  Kemochan 
testifies  to  the  same  effect.  (I.  f.  1052,  1068.)  It  is  not 
that  he  stayed  away ;  but  that  he  came. 

Next  there  was  a  pretence  by  Mrs.  Parish  before  her 
husband's  death,  that  Mr.  Daniel  Parish  removed  the  Will 
from  the  Phoenix  Bank ;  and  her  counsel  now  asks  you 
to  believe  that  he  did  remove  it,  or  that  he  had  some 
agency  in  its  temporary  removal.  But  there  is  no  proof 
whatever  of  the  fact,  and  it  is  positively  disproven  by  the 
very  man  who  acted  in  that  transaction.  (I.  f.  864,  1133, 
1243, 1245,  1261, 1291,  1294,  1303,  1408.)  Neither 
is  there  any  evidence  to  justify  such  an  inference. 
Daniel  Parish  had  precisely  the  same  relations  vdth  Mr. 
Folsom  that  Henry  himseK  had.  Folsom  was  employed 
by  each  of  them,  to  some  extent,  as  a  book-keeper  or  clerk. 
Will  these  materials  warrant  an  inference  on  this  point  in 
direct  hostihty  to  aU  the  direct  proof?  Direct  evidence 
there  is  none,  except  that  of  Mr.  Folsom  himself.  He  not 
only  negatives,  in  direct  words,  the  imputed  agency  of 
Daniel  Parish  in  this  imaginary  offence,  but  he  gives  many 
corroborating  circumstances.  Daniel  Parish  was  refused 
permission  to  enter  his  brother's  house;  and,  knowing 
that  others  were  admitted,  he  felt  that  his  position  was  a 
very  pecuhar  <Jne.  He  therefore  declined  to  interfere  in 
any  way  with  the  affairs  of  his  brother,  or  to  give  advice 
as  to  the  care  or  custody  of  the  Will,  one  way  or  the  other, 
Mr.  Folsom  then  acted  on  his  own  judgment  in  the  mat- 
ter (I.  f.  1253,  1254.),  and  it  is  hard  to  say  that  he  did 
not  act  with  propriety.  He  was  not  intimately  acquainted 
with  the  law ;  but,  under  similar  circumstances,  I  do  not 
know  that  many  lawyers,  placed  in  his  position,  would 
have  acted  more  discreetly  than  lie  did. 
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There  is  not  one  shadow  of  truth  in  that  accusation 
against  Daniel  Parish ;  yet,  Mr.  Lord  t^Us  us  that  Mrs. 
Parish,  in  the  presence  and  hearing  of  her  husband,  stated 
that  Daniel  Parish  had  removed  the  Will  from  the  Phoenix 
Bank.  (I.  f.  167,  171  to  178,  863,  864.)  It  was  not 
indeed  pretended  that  Mr.  Henry  Parish  heard,  or  un- 
derstood it,  or  was  influenced  by  it.  If  he  did  not  hear 
his  wife's  remarks— if  he  never  heard  anything  on  this 
subject,  he  could  not  have  been  influenced  by  it,  and 
the  point  is  at  once  divested  of  all  relevancy.  But  if  Mrs. 
Parish  imputed  to  Mr.  Daniel  Parish  any  misconduct 
or  indehcacy  in  this  respect,  and  thereby  excited  the  pre- 
judices of  his  brother,  that  alone  would  constitute  a  case 
of  fraud  and  false  representations  by  the  favored  legatee, 
which,  of  itself,  would  invaUdate  the  codicils.  At  best 
for  the  proponent,  the  testator  had  a  greatly  enfeebled  in- 
tellect; and  in  such  cases,  any  fraud  or  artifice,  mislead- 
ing, or  misrepresentation  practised  upon  the  alleged  testa- 
tor by  the  favored  legatee,  will  avoid  the  provision  in  her 
fcvor — ante  p. 

We  now  come  to  the  last  and  most  pitiful  of  all  these 
pitiful  attempts  to  prove  aversion  to  Daniel,  engendered  in 
his  brother's  bosom  subsequently  to  the  apoplectic  shock. 
It  is  alleged  that  Daniel's  unbidden  and  forbidden  entry 
into  his  brother's  sick  chamber  in  October,  1849,  had 
given  rise  to  a  bitter  and  relentless  hostihty  agamst  him 
and  his  posterity — ^against  all  who  bore  his  name  or 
shared  his  blood.  Can  anything  more  preposterous  be 
conceived  ?  When  his  Ufe  was  despaired  of,  and  his  last 
hour  was  thought  to  have  arrived,  his  brother  had  pressed 
into  his  chamber,  had  insisted  on  the  privilege  of  seeing 
him  once  more  ere  death  should  separate  them  for  ever. 
Imprudently  if  you  please,  and  against  the  advice  of  wife 
ajid  of  physicians,  he  had  exercised  this  privilege.  Was 
that  a  subject  for  resentment?     Could  any  man  of  sense 
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or.  feeling,  become  hostile  to  his  brother  for  such  a  cause  ? 
How  groundless,  irrational,  and  unnatural  such  a  hostility 
must  seem  ?  If,  instead  of  being  a  mere  after-thought,  to- 
tally destitute  of  foundation,  this  story  were  true,  I  hum- 
bly submit  that  the  fact  would  be  sufficient  of  itself  to  in- 
validate these  cod  cils. 

It  would  present  the  case  of  an  unnatural  monomania, 
affecting  the  very  groundwork  of  the  codicils,  and  there- 
fore avoiding  them. 

There  is  a  conflict  of  opinion  as  to  the  effect  of  insane 
delusions  upon  testamentary  power.  It  is  maintained  by 
one  school  of  jurisprudents,  that  a  man  may  labor  under 
delusions  on  a  particular  point  or  topic,  amounting  to  mo- 
nomania or  a  perversion  of  the  moral  perceptions,  so  far  as 
that  one  matter  is  concemed-^and  yet  his  mind,  if 
clear  in  other  respects,  may  be  regarded  as  generally 
sound,  and  consequently  testable.  Those  who  take  this 
view  would  sustain  a  testament  not  appearing  to  have 
been  produced  by  the  insane  delusions.  Others  hold, 
that  the  existence  of  one  clearly  proved  delusion  amounts 
to  technical  lunacy,  and  takes  away  the  legal  power  of 
making  a  testament.  They  say,  the  nmid  is  certainly 
unsound  on  one  point,  and  it  should  therefore  be  esteem- 
ed unsound  generally ;  because  it  is  impossible  to  judge 
how  far4he  disease  extends.  It  is  not  necessary  to  con- 
sider which  of  these  two  opinions  is  right — either  of  them 
leads  us  to  die  same  result.  In  this  aspect  of  the  case, 
the  codicils  are  connected  with,  and  are  the  immediate 
results  of,  this  very  monomaniacal  delusion.  A  hostility 
to  Daniel— altogether  causeless  and  unnatural — ^led  to  the 
disherison  of  Daniel,  of  Daniel's  brother,  of  Daniel's  chil- 
dren, and  of  Daniel's  nephews.  The  same  imaginary 
cause  is  the  very  root  and  origin  of  his  groundless  malice 
and  the  inofficums  codicils. 

So  if  your  honor  cau  believe  this  monstrous  story, 
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that  Henry  Parish  became  the  bitter  foe-  of  his  brother 
for  coming  to  see  him  when  at  the  point  of  death,  it 
would  show  the  presence  of  an  unfounded  and  ridicu- 
lous delusion  which  worked  an  entire  perversion  of 
the  testator's  affections  amounting  to  lunacy,  and  would 
be  fatal  to  these  codicils — ante^  p. 

Here,  therefore,  as  on  many  other  occasions  this 
lady  has  placed  herself  between  Scylla  and  Charybdis. 
If  you  concede  her  facts,  you  must  reject  her  codicils. 
She  has  embarked  upon  a  voyage  forbidden  by  moral- 
ity ;  her  shipwreck  is  inevitable. 

This  pretence  is  well  worthy  of  further  dissection. 

During  the  lifetime  of  her  husband  she  never  con- 
ceived any  higher  ground  of  complaint  against  Daniel, 
than  the  insult  to  herself  personally^  in  disregarding 
her  objections  to  his  entry. 

Fisher,  to  be  sure,  swears  that,  though  almost  dying 
at  that  time,  the  testator  was  very  indignant  with  Daniel 
for  coming  to  see  him,--but  Fisher  swears  to  order  and 
is  unworthy  of  credit.  There  is  no  proof  of  this  sort 
from  any  other  quarter.  (XL  f.  944,  1131  to  1136, 
1232,  1264). 

The  facts  seem  to  be  as  follows : — ^Mrs.  Parish,  giving 
Mr.  Lord  her  account  of  the  affair,  placed  her  objection 
to  Daniel's  entering  the  room,  not  on  any  ground  of 
ill-health  or  weakness  on  the  part  of  Mr.  Parish.  She 
then  put  it  on  the  simple  ground  of  his  not  being  in  a 
fit  condition  to  be  seen,  (I.  f.  173,  874,)  and  this  she 
has  to  support  by  her  witness,  Fisher.  He  says  the  room 
was  in  disorder.  (IL  943.)  Thus  if  we  are  to  take 
the  testimony  of  Mr.  Lord  alone,  or  coupled  with  that 
of  Fisher  as  to  the  fact,  this  affectionate  wife's  sole 
reason  for  opposing  Mr.  Daniel  Parish's  attempt  to 
enter  the  room  and  see  his  dying  brother,  was  that  the 
furniture  of  his  sick-chamber  had  not  not  been  arranged, 
or  that  the  dying  man's  toilet  was  not  in  suitable 
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order  for  the  reception  of  polite  society.     How  shallow 
this  must  have  seemed  to  her  counsel. 

A  gentleman  over  60  years  of  age  is  at  the  point  of 
death ;  his  own  brother  desires  a  parting  salutation — is 
it  to  be  prevented  for  reasons  so  frivolous  ?  The  fallacy 
was  too  transparent;  she  learned  in  some  way  that 
there  ought  to  have  been  some  more  solid  ground  than 
that ;  and  thereupon  a  new  and  before  unheard-of  rea- 
son is  presented  for  striving  to  prevent  this  visit  of 
Daniel  Parish  to  his  sick  and  perhaps  dying  brother. 

I  say  presented.  I  should  say  invented :  it  is  a 
mere  afterthought,  created  to  meet  the  exigency  of  a 
sinking  cause,  and  unsupported  by  any  reliable  testi- 
mony. 

Fisher  says :  (I.  f  938)  "  The  orders  were  to  ad- 
mit no  one  into  the  room  except  Mrs.  Parish,  not  even 
one  of  the  servants." 

So  we  are  told  that  Mr.  Parish  was  in  so  low  and 
dangerous  a  condition,  that  it  was  unsafe  to  permit  any 
one  to  enter  his  chamber.  Elaborate  efforts  are  made 
to  prove  express  orders  for  universal  exclusion  by  his 
medical  attendants.     (I.  f.  2046.     11.  f.  1977.) 

The  most  they  will  venture  to  say  is  to  conjecture 
the  probability  of  their  having  given  some  such  in- 
structions. Neither  of  them  ever  heard  of  any  violent 
breach  of  this  sanitary  embargo. 

How  palpably  false  is  this  pretence.  Apart  from 
the  inherent  and  abundant  evidence  of  its  recent  fab- 
rication. 

I  will  admit  that  it  was  highly  proper  about  this 
time  to  keep  Mr.  Parish  undisturbed  and  reasonably 
quiet.  But  no  such  strict  police  was  observed  as 
would  have  required  the  exclusion  of  his  brother. 
The  brothers  of  Mrs.  Parish  visited  and  .talked  with 
their  sister  in  the  adjoining  room,  which  communicated 
with   the  sick-room  by   an   open   door.     Dr.  Taylor 
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visited  Mr.  Parish  in  the  very  midst  of  this  October 
illness.     (I.  f.  3438.) 

Edward  Clark,  the  coachman,  cannot  remember  a 
time  when  he  was  not  permitted  to  pay  his  accustomed 
daily  visit,  at  least  at  the  door  of  the  testator's  chamber. 
(II.  f.  2213  to  2215.)  Fisher,  a  coarse,  common  man, 
picked  up  from  the  humblest  walks  of  society,  was 
allowed  to  be  with  him  constantly,  day  and  night 

We  thus  see  that  whatever  precautions  may  have 
been  advised,  no  one  thought  that  the  mere  presence 
of  a  human  being  in  his  chamber  was  attended  with 
danger. 

Apart  from  the  miserable  pretence  that  a  dying 
man  could  not  be  allowed  to  see  his  brother,  because 
his  toilet  or  his  room  was  not  arranged  according  to 
the  rules  required  in  good  society — apart,  I  say,  from 
this  ridiculous  story— let  us  imagine  for  a  moment  that 
Mr.  Parish  was  at  this  time  in  so  low  a  state  of  health, 
that  it  would  have  been  dangerous  to  admit  persons  to 
see  him,  without  observing  great  precautions ;  surely 
with  these  precautions,  his  brother  might  have  been, 
and  ought  to  have  been  admitted. 

Can  any  one  believe  that  this  lady  considered  it 
necessary,  at  this  time,  to  exclude  her  husband's  brother 
— ^as  for  montiis  previously  she  had  excluded  him,  by 
the  voice  of  a  servant  at  the  front  door.  In  common 
decency  he  should  have  been  let  into  the  house,  if  not 
into  the  sick-chamber.  Any  lady  of  right  feeling,  of 
proper  respect  for  herself  or  for  her  husband,  would 
have  let  the  brother  in,  met  him  kindly  and  cordially, 
explained  to  him  in  a  tone  of  becoming  sympathy,  the 
state  of  her  husband's  health,  and  as  far  as  possible 
satisfy  his  anxiety. 

If  he  persisted  in  the  desire  to  see  his  brother,  it  could 
not  have  been  esteemed  a  fault,  though  it  might  not  be 
wise.    A  true  woman,  who  loved  her  husband,  would  have 
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made  aUowancs  for  a  brother's  tenderness,  and  would  have 
sympathized  with  it.  With  finger  on  her  lip,  as  a  token 
of  the  silence  to  be  observed,  and  with  a  step  measured 
and  noiseless,  she  would  have  led  him  by  the  hand 
through  the  carpeted  chamber,  to  the  couch  of  her  hus- 
band, permitted  him  to  see  the  cherished  form  of  the 
dying,  hear  his  faihng  breath  and  realize  that  his  brother 
yet  Uved  and  was  duly  cared  for. 

Will  any  man  of  common  sense  or  common  decency 
maintain  that  it  was  right  to  bar  the  outer  door  against 
the  brother's  access  ?  Was  it  proper,  decent,  or  woman- 
ly ?  What  extraordinary  conduct !  Here  is  a  lady  well- 
educated,  well-informed,  highly  accomplished  and  pious, 
a  regular  attendant  upon  her  church's  services,  and  a  re- 
gular communicant.  Behold  her  standing  at  the  door  of 
her  dying  husband's  chamber  and  forbidding,  through  a 
common  servant,  the  friendly  visit  of  his  nearest  blood  relar 
tive,  his  own  brother ! !  And,  when  that  brother  attempts 
to  pass,  behold  her  presenting  a  physical  resistance— op- 
posing him,  as  it  were,  with  force  and  arms,  and  treating 
that  friendly  visit  as  the  attack  of  some  hostile  armament 
upon  a  Sebastopol  that  she  was  pledged  to  defend  !  I  Is 
it  not  a  monstrous  picture  ?  Does  it  not  show  that  other 
sentiments  than  a  due  regard  for  the  duties  of  a  wife,  or 
the  gentle  courtesies  and  amenities  of  life,  animated  her  ? 
Does  it  not  show  that  she  was  not  the  wife  protecting  her 
husband  and  guarding  his  person,  his  honor,  or  his  interest ; 
but  the  selfish  gaoler  who  held  his  half-living  person  with- 
in her  grasp  merely  as  a  means  whereby  to  grasp  his 
estate  ? 

The  presumption  upon  credulity  that  can  set  up  such 
a  pretence,  as  that  care  for  her  husband  was  her  motive, 
has  never  been  exceeded. 

Unworthy  conduct  is  never  without  some  plea  in  ex- 
culpation.   A  dumb  or  speechless  offender  would  be  a 


416 

prodigy  in  forensic  practice.  Some  explanation,  some 
story  in  extenuation,  false  or  colored,  is  always  put  for- 
ward. 

Other  inconsistencies  abound  in  reference  to  the  ex- 
clusion of  Daniel  Parish, 

When  speaking  of  this  affair  to  Mr.  Lord,  thougli  she 
stated  a  cause  of  her  objection  to  Daniel's  entering  the 
room,  she  did  not  allege  that  his  entry  excited  any  indig- 
nation on  the  part  of  her  husband.  She  treated  the  wrong 
done  by  Daniel  as  consisting  essentially  in  an  insult  to 
herself!  Vanity  and  self-conceit  led  her  to  assume  that 
this  was  an  adequate  cause  of  banishment. 

Mrs.  Parish  and  her  counsel  do  not  agree  on  the  sub- 
ject of  Daniel's  visits. 

She  complained  to  Mr.  Lord  that  Daniel  pressed  by 
her.  But  her  counsel  here  has  stated  that  it  was  Daniels 
own  fault  or  folly  that  he  did  not  see  his  brother  more 
frequently.  They  say  he  should  not  have  accepted  "  no" 
for  an  answer  at  the  door.  It  was  not  barricaded,  sav 
they ;  he  should  have  pushed  in,  and  pushed  by,  and  seen 
his  brother.  I  understood  this  to  be  the  point,  and 
essentially  the  language  of  my  learned  friend.  It  seems 
that  Mr.  Daniel  Parish  did  press  by  ;  and  for  that  he  and 
his  whole  race  are  to  be  disinherited.  For  that  his  brother 
Henry's  grave-stone  is  to  bear  this  libellous  epitaph,  writ- 
ten by  the  same  hand  that  penned  these  disinheriting 
codicils :  "  Here  he  the  remains  of  Henry  Parish,  an  irra- 
tional and  unappeasable  malignant." 

The  story  of  Fisher  that  Mr.  Parish  was  offended  at 
his  brother  for  entering  his  chamber  is  expressly  con- 
tradicted by  Qainn,  who  let  Daniel  in  and  witnessed  the 
interview  between  the  brothers.    (II.  f.  944.    I.  f.  1809.) 

Every  other  person  than  Fisher,  who  speaks  of  any 
meeting  between  tlie  brothers,  subsequently  to  the 
apoplectic  seizure,  speaks  either  of  kindly  manifesta- 
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tions  on  the  part  of  the  testator,  so  far  as  he  did  make 
any,  or  was  capable  of  making  any.  (I.  f.  1690  to 
1693,  3053,  3226.     III.  f.  1986, 127.     I.  f.  1036, 1536.) 

I  have  examined  all  these  pretences  of  ill-will  be- 
tween these-  brothers,  and,  as  I  conceive,  have  demon- 
strated their  entire  untruth.  I  proceed  to  examine  the 
general  question  of  the  testator's  capacity  after  July, 
'49. 

It  has  been  asserted  that  the  general  burthen  of 
proof  in  this  case  is  on  my  clients,  the  contestants. 

I  admit  that  we  hold  the  burthen  of  proof  on  the 
points  of  fraud  and  undue' influence;  but  I  deny  that 
we  are  charged  with  the  burthen  of  proof  on  the  ques- 
tion of  capacity.  Capacity  is  an  affirmative  assumed 
by  the  proponent.  A  last  will  and  testament  can  only 
be  made  by  a  capable  testator;  the  burthen  of  proving 
such  capacity  rests  upon  the  proponent  throughout  the 
whole  case.  Ante  p.  201.  A  different  view  has 
governed  the  practice  before  your  honor  in  this  case, 
greatly  to  our  disadvantage.  The  proponent  rested  on 
the  instrumental  witnesses,  who  were  not  able  to  give 
us,  to  any  great  extent,  a  clue  to  the  secrets  of  this 
poor  man's  prison  house,  and,  as  a  consequence,  we  were 
obliged  to  offer  all  our  evidence  with  very  limited  in- 
formation concerning  the  visitors  at  the  decedent's 
house.  We  did  not  obtain  a  list  of  them  until  the  ex- 
amination of  Mr.  Henry  Delafield,  the  proponent's 
brother,  at  the  very  close  of  the  hearing.  And  at  that 
stage  of  the  case  it  was  strenuously  claimed,  that  we  had 
no  power  to  offer  anything  but  what  is  called  rebutting 
evidence. 

Thus,  nearly  all  the  time  consumed  in  this  investiga- 
tion has  been  consumed  in  examining  the  proponent's 
witnesses,  and  our  proofe  were  adduced  with  extremely 
slight  knowledge  of  the  pretences  intended  to  be  relied 

«pon  by  the  proponent  We  began  to  give  evidence  on 
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the  30tli  of  May,  1856,  and  completed  onr  proofe  on  the 
21st  of  June,  1856,  occupying  only  about  three  weeks. 
The  proponent  began  on  the  23d  of  June,  1856,  and  con- 
tinued examining  witnesses  until  the  24:th  of  June, 
1857.  She  was  a  year  and  a  day  giving  her  evidence. 
After  this  the  case  waa  open  to  proofe  on  our  part  for  the 
short  residue  of  the  season ;  but  we  were  placed  under 
a  great  restriction.  We  could  offer  rebutting  proofe 
only.  This  precluded  us  firom  calling  any  of  the  nu- 
merous important  witnesses,  first  discovered  to  us  by 
Henry  Delafield's  list  of  visitors.  Among  these  we 
found  the  name  of  Dr.  John  Augustine  Smith,  a  gen- 
tleman of  known  skill  in  his  profession,  and  of  the 
highest  integrity.  He  had  been  the  friend  and  inti- 
mate of  Mr.  Parish,  and  he  and  his  family,  as  it  appears, 
were  constant  visitors  at  the  Union  Square  house  dur- 
ing the  testator's  insane  period. 

I  do  not  complain  of  this  course.  As  things  have 
turned  out,  probably  it  has  led  to  a  better  elucidation 
of  the  facts  than  might  otherwise  have  been  effected* 
It  drove  us,  as  a  necessity,  to  strict,  diligent,  and  fully 
extended  cross-examinations ;  and  in  that  way  we  have 
extracted,  certainly,  all  the  proof  that  is  necessary  to 
the  attainment  of  justice. 

But  in  your  honor's  final  consideration  of  this  case, 
I  maintain  that  the  burthen  of  proof  is  on  the  propo- 
nent, and  that  if  your  honor  should  deem  the  testimony  so 
balanced,  as  to  produce  equipoise  in  judgment  on  the 
subject  of  capacity  or  incapacity,  then  these  codicils 
must  be  rejected.  It  may  be  that  this  is  a  considera- 
tion of  but  little  practical  importance.  Judges  fre- 
quently make  it  the  basis  of  their  opinions,  but  I  be- 
lieve it  is  rarely  the  real  ground  of  decision.  It  is 
hardly  possible  to  imagine  a  case  where  the  evidence 
is  so  exactly  balanced  as  to  produce  in  the  mind  a  per- 
fect equipoise.     Mere  physical  weights  may  be  equiva; 
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letits,  but  conflicting  proofs  can  scarcely  be  so.  What- 
ever may  have  been  said  in  opinions,  I  doubt  whether, 
in  point  of  fact,  a  perfect  equipoise  has  ever  existed  in  the 
mind  of  any  judge.  But  as  your  honor  may  think 
diflferently,  I  claim  the  benefit  of  the  established  rule, 
that  he  who  propounds  a  testamentary  paper,  must 
sustain  throughout  the  burthen  of  proving  as  a  fact 
affirmed  by  him,  and  in  issue,  the  legal  capacity  of  the 
alleged  testator. 

In  claiming  that  the  standard  of  testable  capacity 
is  very  low,  the  learned  counsel  disavows  the  impulse 
of  any  necessity.  He  asserts  that  there  was,  in  fact, 
the  fullest  capacity.  I  must  admit,  on  our  part,  a  ne- 
cessity of  denying  his  standard ;  for  if  I  understand 
that  standard,  there  never  lived  a  human  being  who 
did  not  come  up  to  it :  there  never  could  have  lived, 
and  there  never  will  live,  any  man  or  any  woman  fall- 
ing short  of  it. 

Henry  Parish  lived  six  years  after  the  apoplectic 
seizure.  He  could  not  have  lived  all  that  time  without 
eating,  and  sleeping,  and  moTing.  Having  done  aU* 
these  things,  if  our  law  recognizes  any  such  low  stand- 
ard as  my  learned  friend  claims,  it  is  impossible  to  deny 
him  testamentary  power.  I  do  not  claim  that  the  stand- 
ard of  capacity  varies  according  to  the  nature  of  the 
act  to  be  done, — according  to  the  complication  and 
difficulty  of  the  work.  The  man  who  has  legal  capa- 
city to  make  a  will,  and  give  an  estate  of  one  hundred 
dollars  in  equal  portions  between  his  only  children, 
has  testable  capacity  to  bestow  an  estate  amounting  to 
millions,  and  amongst  any  number  of  persons,  how- 
ever complicated  and  diversified  their  relationship  to 
him,  or  their  claims  upon  his  bounty.  Legal  capa- 
city to  make  a  testament  is  not  of  such  a  fluctuating 
character  as  to  make  men  competent  or  incompetent, 
according  to  the  amount  of  their  estates,  or  the  num- 
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ber  of  their  relatives.  Capacity  and  incapacity  to 
make  a  testament,  are  respectively  positive  conditions. 
Neither  can  be  easily  defined,  bnt  each  is  easily  com- 
prehended. Undoubtedly  the  nature  of  the  contested 
instrument,  and  the  mode  in  which  it  treats  the  pre- 
sumable objects  of  the  decedent's  bounty  or  favor,  are 
proper  subjects  for  consideration  in  weighing  the  evi- 
dence, even  on  the  question  of  capacity ;  they  are  es- 
pecially so  when  a  judge  has  to  consider  a  question 
of  coercion,  fraud,  or  undue  influence. 

With  these  preliminary  views  I  will  next  proceed 
to  call  attention  to  the  facts  in  evidence  concern- 
ing the  testator's  capacity,  and  the  influences  to  which 
he  was  subjected  during  the  apoplectic  period,  if^  in- 
deed, it  shall  appear  that  he  was  capable  of  being  in- 
fluenced. 

I  begin  with  the  memorable  19th  of  July,  1849, 
when  the  great  change  took  place.  I  shall  first  give  a 
statement  of  the  event,  and  of  the  testator's  after  life, 
wholly  disconnected  from  wills  and  codicils,  and  from 
the  management  of  the  estate,  and  from  the  pretend- 
ed gifts  and  actual  graspings  which  appear  in  the 
proofs. 

It  is  here  that  this  grand  drama  actually  commences ; 
I  thank  the  gentlemen  on  the  other  side  for  teaching 
me  that  word.  All  that  precedes  it  is  but  an  introduc- 
tion to  some  of  the  actors,  enabling  us  the  better  to  un- 
derstand their  action,  their  language,  and  the  scenes  in 
which  they  perform  their  appropriate  parts. 

Mr.  Parish  was  stricken  down  with  the  utmost  sud- 
denness by  a  fit  of  apoplexy,  whilst  attending  to  business 
at  high  noon,  in  Prime  &  Co.'s  ofl&ce,  in  Wall  street. 

Isaac  H.  Brown,  a  well  known  and  a  very  worthy 
man — the  sexton  of  Grace  Church,  and  guardian  of  the 
well-ordered  parties  given  by  the  wealthy  and  fashion- 
able in  that  part  of  the  New  World's  metropolis,  was  on 
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the  spot.  *  Perhaps  his  prompt  vigilance  and  vigorous 
arm  saved  the  life  of  Mr.  Parish,  and  laid  the  founda- 
tion of  this  lawsuit.  As  he  was  in  the  act  of  falling, 
says  this  witness,  ^'  I  sprang  to  his  aid,  and  caught 
him."     (11.  f.  1706.) 

As  if  to  prove  that  they  were  his  guardian  angels, 
as  the  counsel  says  he  was  immediately  surrounded 
by  Delafields ;  and,  indeed,  it  seems  he  was.  There 
were  half  a  dozen  Delafields  there  as  quickly  as  if  called 
by  magic  to  the  spot.  My  learned  friend  has  used  some 
pretty  uncomplimentary  figures  in  reference  to  my 
clients.  He  has  talked  of  certain  birds  which  hover 
around  a  carcass.  I  will  not  imitate  him,  it  would  be 
very  unjust  in  me ;  it  was  unjust  in  him.  It  was  un- 
just when  applied  to  the  brothers ;  it  would  be  unjust 
if  applied  to  these  respectable  gentlemen.  But  cer- 
tainly it  did  so  occur,  that  he  was  surrounded  by  quite 
a  corps  of  this  family  almost  on  the  instant  of  his  fall. 
Among  them  happily  was  Dr.  Edward  Delafield.  He 
too, — the  most  needed  of  all  men,  happened  to  be  on 
the  very  spot  at  this  critical  moment  Mr.  Parish  was 
laid  upon  a  couch,  carried  to  his  house  in  Union  Square, 
and  the  best  aids  that  medical  skill  could  apply  were 
promptly  and  faithfully  afforded  to  him. 

Mr.  Parish  gradually  recovered  more  consciousness 
(I.  f.  2042).  If  Sexton  Brown  and  Doctors  Delafield 
and  Markoe  are  not  mistaken,  and  they  differ  somewhat, 
he  regskined  a  measure  of  consciousness  surprisingly 
soon,  considering  the  severity  of  the  seizure,  and  the 
permanently  injurious  consequences  that  resulted  from 
it. 

A  fair  presentation  of  this  final  and  monotonous 
chapter  in  the  life  of  Henry  Parish,  occupying  over  six 
years,  cannot  be  made  without  traversing  that  period 
several  times.  However  burdensome  the  task  it  must 
be  performed,  and  I  proceed  in  it. 
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As  to  most  of  the  circnmstances  of  this  period ;  in- 
deed as  to  all  that  characterize  it,  or  are  material  to  the 
formation  of  a  judgment  upon  it,  there  is  bnt  little  dis- 
crepancy in  the  evidence  :  there  is  no  room  for  dispute 
about  the  controlling  facts. 

And  first  as  to  the  medical  attendants  and  attendance. 

We  have  seen  that  Dr.  Edward  Delafield,  his  friend. 
Brother  in-law,  and  regular  medical  adviser,  took  him  in 
charge  at  the  moment  of  the  attack.  That  charge,  and  the 
Mthful  care  of  that  eminent  physician,  were  continned 
without  material  cessation  or  interruption,  until  all  that  was 
mortal  of  Henry  Parish  found  its  final  resting-place  in 
Greenwood  Cemetery.  Dr.  Thomas  M.  Markoe,  the  part- 
ner in  business  of  Dr.  Delafield,  co-operated  with  that 
gentleman  in  such  his  care  and  charge,  during  the  whole 
period.  Separately  or  together,  as  occasion  or  convenience 
suggested,  their  attention  was  continuous  and  unremitting. 

During  the  earlier  and  severer  stages  of  this  attack, 
Dr.  Francis  U.  Johnston,  a  gentleman  in  no  way  con- 
nected with  the  Delafield  family,  was  called  in  by  Dr. 
Delafield,  to  aid  in  treating  the  case.  His  first  visit 
was  on  the  20th  of  July,  the  very  next  day  after  the 
apoplectic  seizure,  and  he  attended  daUy  until  the  27th 
of  August,  1849.     (H.  f.  407-) 

That  date  will  be  found  significant  when  we  pro- 
ceed to  trace  the  designs  and  conduct  of  Mrs.  Parish. 
His  attendance  was  dispensed  with  at  the  very  moment 
counsel  was  retained  by  that  lady  to  prepare  a  codicil 
in  her  own  favor,  dictated  by  herself.(I.  f.  511.) 

Dr.  Johnston  again  visited  Mr.  Parish  on  the  15tli 
and  27th  days  of  September,  in  the  same  year.  (JL  £ 
407.) 

Dr.  Johnston  never  saw  Mr.  Parish  again,  nor  did 
any  other  medical  gentleman  ever  attend  him  in  refer- 
ence to  his  general  health,  with  a  single  exception 
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At  some  period  whilst  Dr.  Delafield  was  absent  from 
the  city,  Mr.  Parish  was  suddenly  taken  ill.  It  was 
impossible  to  avoid  calling  in  some  aid,  and  Dr.  Bliss, 
a  friend  of  Dr.  Delafield,  was  called  in.  He  has  since 
been  summoned  to  the  tomb,  and  the  result  of  his  ob- 
servations is  buried  with  him.     (I.  f.  3303,  3228.) 

Along  in  the  months  of  December,  1851,  and  Jan- 
uary, 1852,  Dr.  Wilkes,  a  particular  friend  of  Dr.  Del- 
afield, but  whose  speciality  is  ophthalmic  surgery, 
was  called  in  to  examine  Mr.  Parish's  eyes,  and  pre- 
scribe if  necessary.  (II.  f.  215,  217.  I.  f.  20Y7.)  He 
paid  Mr.  Parish  seven  or  eight  visits  during  about  as 
many  weeks.  Each  visit  was  from  half  to  three  quar- 
ters of  an  hour  in  duration.  "  Fully  half  of  that  time," 
says  Dr.  Wilkes,  "  I  was  in  Mr.  Parish's  presence." 
(XL  f.  215,  216.)  We  have,  then,  from  Dr.  Wilkes,  six 
visits,  each  one-quarter  or  three-eighths  of  an  hour  in 
duration. 

Dr.  Abraham  Dubois,  also  an  ophthalmic  surgeon, 
long  connected  with  the  New  York  Eye  Infirmary,  was 
called  in  by  Dr.  Delafield  in  like  manner  and  for  a  like 
purpose.  (II.  f.  209,  210,  212  to  214  I.  f.  2077.) 
His  attendance  covered  a  period  of  eight  or  ten  weeks. 
It  was  in  the  year  1853,  and  would  seem  to  have  been 
in  April,  May,  or  June,  for  it  was  before  Mr.  Parish 
went  to  Hell  Gate.  (H.  f.  177,  178.)  He  paid  five  or 
six  visits.  As  to  the  length  of  them.  Dr.  Dubois  says : 
"  I  should  put  the  two  extremes  at  from  a  quarter  of 
an  hour  to  an  hour.  Probably  the  first  visit  occupied 
an  hour;  my  subsequent  visits  were  much  shorter." 
(II.  f.  191, 192.)  Like  Dr.  Wilkes,  the  other  ophthalmic 
physician,  he  spent  about  half  the  time  of  each  visit  in 
the  presence  of  Mr.  Parish.  This  completes  the  list  of 
medical  advisers.  As  regards  the  two  sets  of  visits  by 
Drs.  Wilkes  and  Dubois,  little  need  be  said.  They  were 
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few  in  number  and  for  a  special  purpose.  They  referred 
to  a  complaint  of  a  purely  physical  nature,  having  no 
necessary  connection  with  mental  phenomena.  They 
were  very  brief.  They  were  not  had  with  the  testator 
alone,  but  were  had  in  the  presence  of  Mrs.  Parish  and 
in  the  presence  of  Dr.  Delafield.  And,  be  it  noted, 
they  were  had  after  a  full  conversation  between  Dr. 
Delafield  and  each  of  these  medical  gentlemen.  He, 
the  very  head  of  their  particular  department — ^the 
patron  and  founder  of  the  Eye  Infirmary — ^had  tiior- 
oughly  and  completely  explained  the  whole  matter  to 
them,  and,  of  course,  had  explained  the  case  in  con- 
with  his  own  views. 

With  these  slight  exceptions,  it  will  be  seen  that 
during  this  whole  period  the  testator  had  no  medical 
attendance  whatever,  except  an  attendance  strictly 
within  the  immediate,  direct,  and  it  may  be  thought, 
very  absolute  influence  of  the  Delafield  family.  I 
refer  to  Dr.  Delafield  and  his  partner.  Dr.  Markoe. 

Of  course,  I  say  this  with  becoming  deference  to 
the  high  character  of  these  gentlemen.  It  is  not  ne- 
cessary to  repeat  at  every  stage  that  I  do  not  impeach 
their  honor  or  integrity.  But  they  are  human.  We 
are  dealing  with  mortal  men — with  human  motives. 

It  is  asserted  that  there  was  no  designed  selection  of 
the  persons  who  should  be  permitted  to  witness  Mr.  Par- 
ishes infirmities.  I  take  issue  with  that  assertion.  Here 
was  a  selection :  it  was  a  very  proper  selection,  so  far  as 
Dr.  Delafield  was  concerned ;  but  when  we  connect  it 
with  the  ban  of  exclusion,  which  we  shall  find  pronounc- 
ed and  sternly  executed  against  the  nearest  and  dearest 
kindred  of  the  testator,  this  selection  of  medical  ad- 
visers from  the  Delafield  circle,  and  studious  avoidance 
of  aid  from  any  less  partial  sources,  will  not  be  thought 
destitute  of  significance. 

Although  there  was  no  medical  attendance  beyond 
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the  trifling  amonnt  stated  for  any  purpose,  save  and 
except  that  of  Dr.  Delafield  and  his  partner,  Dr.  Mar- 
koe,  we  shall  see  presently  that  there  were  ample  oc- 
casions for  medical  consultations,  and  that  there  would 
have  been  great  propriety  in  calling  for  other  aid. 
The  attendance  of  these  two  gentlemen  was  indeed 
close  and  strict.  The  bill  of  charges  that  has  been 
presented  shows  that  one  or  other  of  them  attended 
every  day  of  this  man's  after-life  with  a  very  few  ex- 
ceptions. (IIL  f.  1978  to  2001.)  Dr.  Delafield  testi- 
fies to  very  close  attention  on  his  own  part  during  the 
earlier  and  severer  stages  in  1849.  "After  the  recov- 
ery of  Mr.  Parish  to  the  ordinary  tenor  of  such  health 
as  he  gained,"  says  Dr.  Delafield,  "when  I  was  in 
town,  during  the  first  four  or  five  years,  I  did  not  miss 
many  days  without  seeing  him.  I  rarely  omitted  a 
day."  (I.  £  2089,  2043,  2044,  2067.)  He  intimates, 
to  be  sure,  that  these  visits  were  not  altogether 
professional.  Some  of  them  may  have  been  partly 
due  to  the  doctor's  connection  with  Mr.  Parish.  (I. 
f.  2090.) 

Dr.  Markoe  testifies  to  the  same  general  effect. 
They,  of  course,  alternated :  both  did  not  usually  at- 
tend at  the  same  time:  Dr.  Markoe's  visits  were 
fewer  in  number  and  less  steadily  continuous  than 
those  of  the  brother-in-law.  He  attended,  however, 
very  closely  during  the  first  stages,  say  until  Novem- 
ber, 1849.  "After  that,"  he  says,  "my  attendance 
was  very  frequent,  varying  according  to  his  suffer- 
ings.  There  were,  however,  intervals  of  months 
during  which  I  did  not  see  him."     (XL  f.  1985,  1987.) 

The  account  of  Drs.  Delafield  and  Markoe  for  med- 
ical services  is  in  evidence.  It  shows  daily  visits  with 
rare  exceptions.     (IIL  f.  1978  to  2002.) 

This  is  the  whole  history  of  the  medical  attend- 
ance, and  from  these  sources  must  be  drawn  all  the 
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clues  to  the  testator's  coDdition  which  medical  eye- 
witnesses  might  be  able  to  give. 

What  was  the  testator's  condition  during  the  whole 
of  this  period  ?  In  the  first  place,  we  are  to  look  at 
what  was  the  first  attack.  It  is  called  by  these  medical 
gentlemen  a  shock  of  apoplexy,  as  contradistinguished 
from  mere  paralysis.  (I.  f.  2042.  II.  f.  1973.)  It  was 
occasioned  by  a  lesion — ^which  means  a  wound  or  in- 
jury — of  the  brain.  It  was  immediately  followed  by 
a  loss  of  consciousness,  and  to  what  extent  conscious- 
ness ever  returned  is  a  question  in  the  case.  They  say 
that  on  the  same  day  he  began  to  exhibit  "  confused 
consciousness."  (I.  £  2042.  II.  f.  1973.)  It  was  then 
discovered  that  "  his  right  side  was  pardyzed."  (L  f. 
2042.)  The  disease  is  described  by  these  medical 
gentlemen  as  hemiplegia.  (I.  f.  2052.  11.  f.  1984.) 
It  involved  a  loss  or  very  great  impairment  of  the 
power  of  motion  in  the  right  leg  and  arm.  Sensa- 
tion in  those  limbs  was  not  very  seriously  affected. 
Circulation  was,  considerably.  (I.  £  2052.  11.  f. 
1984.)  The  power  of  the  right  leg  was  recovered  in 
some  moderate  degree.  The  power  of  the  right  arm 
was  never  restored,  although  there  may  have  been 
some  very  trifling  gain  in  the  condition  of  that 
limb. 

As  to  his  general  health,  we  are  told  that  it  gradually 
improved,  so  that,  "  about  the  middle  of  August,  '49,  or 
probably  earher,*'  he  began  to  sit  up  (I.  f.  2048,  2044). 
That  is  an  important  date.  From  that  time  his  physicians 
say  they  ceased  to  entertain  apprehensions  that  he  would 
die  of  that  particular  attack.  (I.  f.  2052.  II.  £  1975).  He 
continued  to  improve  till  October,  '49,  when  a  special  ail- 
ment occurred,  of  which  much  has  been  said.  Whether 
it  was  connected  with  his  general  apoplectic  affection  or 
not,  is  left  in  doubt.  (II.  £  1982.  I.  £  2068).  That  ques- 
tion  may  not  be  material,  and  I  will  not  dwell  upon  it. 
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But  this  ailment  plays  an  important  part  in  the 
drama,  and  may  as  well  be  stated. 

Dr.  Delafield  thus  describes  it  (I.  f.  2056,  2058) : 

^^  Shortly  after  the  first  of  October  he  was  attacked  with  new 
and  very  alarming  symptoms ;  severe  pain  in  the  bowels^  fre- 
quent and  unavailing  attempts  at  evacuating  the  bowels,  and 
retention  of  urine  took  place  ;  he  continued  suffering  severely 
at  intervals  until,  after  some  days,  a  discharge  of  exceedingly 
offensive  matter  took  place  from  the  bowels  ;  this  was  repeated 
from  time  to  time  until  about  the  middle  of  October,  he  in  the 
meantime  having  become  exceedingly  exhausted  with  the 
severe  attack  ;  a  large  slough  was  suddenly  discharged  from 
the  bowels,  but  remained  attached  within,  so  that  it  could  not 
come  away  for  several  days  longer  ;  it  was  eventually  thrown 
off  with  discharges  of  the  same  offensive  character  from  time 
to  time,  until  about  the  end  of  the  month,  as  near  as  I  can 
remember ;  this  slough  on  examination  proved  to  be  a  portion 
of  the  lower  bowel  itself,  which  had  become  gangrenous,  or 
mortified,  and  was  then  thrown  off  from  the  body ;  he  continued 
suffering  severely  at  night,  but  exceedingly  comfortable  by 
day,  until  the  end  of  the  month,  by  which  time  most  of  the 
symptoms  of  his  attack  had  disappeared  ;  a  small  slough  was 
thrown  off  at  some  later  period,  within  a  week  or  two  after  the 
end  of  the  month,  and  small  quantities  of  matter  were  dis- 
charged fix)m  time  to  time." 

He  adds,  that  during  part  of  the  time  the  faecal  dis- 
charges "  were  entirely  suspended  by  necessity ;  in  the 
earlier  stages  we  succeeded  in  obtaining  evacuations  by 
enemata.  At  a  somewhat  later  period,  the  evacuations 
were  entirely  suspended.  -| — [-It  was  a  rare  and  extraor- 
dinary case ;  and  the  only  mode  of  explaining  it  was  by 
supposing  the  condition  of  the  bowel,  called  intus-susceptio, 
had  occurred.  +  I  mean  the  falling  of  an  upper  part  of  the 
bowel  down  into  the  calibre  of  a  lower  part."  He  was 
further  examined,  as  follows  (I.  f.  2060) : 

"  Q.  From  the  symptoms,  how  was  that  condition  of  the 
bowels  relieved  or  cured  ? 

A.  By  the  simple  efforts  of  nature  separating,  by  the  pro- 
gress of  gangrene,  the  part  which  had  &llen  down,  and  uniting 
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at  the  same  time  the  edge  of  the  upper  part  of  the  Men  bowel 
with  the  part  which  received  it. 

Q.  What  medical  methods,  or  surgical,  are  there,  of  reivel- 

ing  or  curing  this  disease  ? 

A.  There  are  none  of  any  avail — ^it  is  always  a  supposed 
condition  ;  you  find  after  death  what  it  is ;  if  the  patient 
gets  well,  we  don't  know  that  it  ever  existed. 

Q.  What  is  the  gravity  of  this  dLsease  of  the  bowels  which 
you  have  named  intus-susceptio,  in  respect  of  danger  to  the 

patient  ? 

A.  The  danger  is  exceedingly  great,  and  in  such  a  case  as 
the  one  in  question,  Mr.  Parish's,  the  recovery  was  not  to  be 
expected." 

Dr.  Markoe's  description  of  this  ailment  does  not 
essentially  differ  from  Dr.  Delafield's.  He  says :  "  It  was 
an  extraordinary  case.  I  have  never  seen  one  like  it." 
(II.  f.  1982, 1978, 1979.)  He  states  its  duration  more 
definitely  than  Dr.  Delafield.  He  says :  "  It  must  have 
been  more  than  a  week  in  its  severest  part,  and  more  than 
two  weeks  in  its  disturbance  of  his  regular  progress  as 
near  as  I  can  now  remember."  (II.  f.  1979.) 

"The  disease  lasted  many  days — several  days  cer- 
tainly, before  coming  to  what  may  be  considered  its  cli- 
max. +  We  considered  him  so  ill  at  that  time,  that  one 
or  the  other  of  us — ^Dr.  Delafield  or  myself — ^passed  the 
night  with  him  every  night."  (II.  f.  1978.) 

This  certainly  appears  to  have  been  a  most  critical  and 
terrible  case,  according  to  the  account  given  of  it  by  Doc- 
tors Delafield  and  Markoe.  And  it  was  at  this  time  that 
the  testator's  brother,  Daniel,  committed  the  unpardonable 
crime  of  visiting  him,  in  spite  of  his  wife's  prohibition. 
Here  was  an  exigency  calling  for  a  medical  consultation. 
Why  was  it  not  had  ?  That  a  resort  so  usual,  so  habitual 
among  physicians  was  pretermitted,  is  a  most  significant 
fact ;  and  when  we  look  at  its  surroundings,  it  is  one  that 
demands  a  full  and  satisfactory  explanation.  Yet  none  is 
offered,  or  could  have  been  given.    The  case  was  most 
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peculiar^  and  was  totally  unmanageable,  at  least  by  any 
skill  which  either  of  these  gentlemen  could  bring  to  bear. 

Neither  of  them  had  ever  had  any  experience  of  such 
a  case — ^had  never  met  its  like  in  their  practice.  Its  cause 
neither  of  them  could  divine.  They  cannot  accurately 
describe  it ;  and  even  to  this  hour,  its  nature,  its  cure, 
and  the  means  of  cure  are  entirely  unknown  to  them. 
They  tell  us,  to  be  sure,  that  it  was  beyond  medical  aid, 
and  that  nature  alone  could  work  the  cure ;  but  how  do 
they  know  that  ?  They  only  know  that  it  was  beyond 
their  skill  to  discern  its  nature,  or  even  to  form  a  prob- 
able conjecture  as  to  any  remedy.  They  tell  us  a 
post  mortem  examination  would  have  revealed  its  charac- 
ter ;  but  that,  too,  is  mere  matter  of  opinion.  They  were 
as  careful  to  conceal  from  scrutiny  the  dead  body  as  the 
living  person  of  their  unfortunate  patient.  But  why,  in 
the  name  of  reason  and  justice,  was  not  other  advice 
sought  ?  It  is  an  axiom,  that  in  these  peculiar  cases  there 
is  a  hope  of  safety  in  the  multitude  of  counsel.  At  any 
rate,  it  could  do  no  harm,  and  the  patient  was  wealthy. 
The  seizure  of  July  was  the  common  every-day  case  of  an 
apoplectic  shock,  producing  insensibility ;  yet  a  third  emi- 
nent physician  was  then  called  in,  and  his  services  retained 
for  many  weeks.  How  much  more  loud  the  call  for  such  a 
step  on  the  occurrence  of  this  anomalous  case,  so  fraught 
with  uncertainty,  and  from  which,  if  relief  could  not  be  had, 
death  seemed  inevitable.  That  he  was  considered  to  be 
in  a  desperate  condition,  and  at  the  point  of  death,  is  very 
fully  proven  by  these  two  medical  gentlemen. 

It  appears  by  their  bill  of  charges,  that  from  the 
3d  to  the  9th  of  October — six  days — ^they  remained 
in  attendance,  with  one  single  exception,  all  night. — 
"Visit,"  "visit,''  "visit,"  runs  on  in  that  document 
throughout  the  day  with  the  same  repetitiousness  as 
the  "  nin,"  "  nin,"  "  nin,"  of  this  poor  man's  inarticulate 
utterances,  but  it  has  much  more  significance.    From 
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the  9tli  to  the  13th  there  is  an  interval,  and  then  firom 
the  13th  to  the  16th,  inclusively — ^fonr  days — "  visit  ^ 
again  dances  along  the  line,  and  ^'  remaining  all  night ^ 
is  duly  recorded.  (III.  f.  1981  to  1982.)  I  believe 
this  charge  indicates  that  both  remained  all  night.  I 
ask  why  was  no  consultation  had  ?  No  stranger  was 
introduced ;  indeed,  -nobody  was  told  much  abont  it 
Perhaps  it  may  be  thought  they  performed  their  whole 
duty  in  calling  in  the  Rev.  Dr.  Taylor.  If  so,  this  h 
one  proof  that  they  considered  the  testator's  life  in  im- 
minent danger.  He  was  not  called  in  during  the  worst 
stage — those  six  terrible  days  and  nighta  His  visit 
was  on  the  11th.  (L  f.  3438.)  This  was  precisely  in 
the  interval  of  mitigation  in  the  symptoms,  daring 
which  the  doctors  had  ceased  to  sit  up  all  night  with 
him.  The  critical  period  of  that  complaint  must  have 
been  on  the  9th  of  October. 

Let  the  proponent's  counsel  answer,  if  they  can, 
why  a  consultation  was  had  on  a  mere  every-day  apo- 
plectic fit ;  and  yet  this  terrible  anomaly  in  disease  was 
left  to  the  inscrutable  workings  of  nature,  and  its  cause, 
its  cure,  all  the  interesting  phenomena  connected  with 
them  buried  in  the  silent  grave  ? 

Other  occasional  ailments,  not  of  grave  import^  oc- 
curred during  this  apoplectic  period  of  six  years'  dura- 
tion. (I.  f.  2071.)  But  in  this  respect  Mr.  Parish's  case 
cannot  be  said  to  differ  from  that  of  persons  in  ordinary 
full  health.  If  these  physicians  ai'e  to  be  credited,  he 
went  on  gradually  improving  in  his  general  physical  con- 
dition, so  that  about  the  year  1850 — ^and  early  in  that 
year — ^he  had  attained  a  high  degree  of  health.  (I.  f. 
2072.  IL  f.  1990.)  They  both  say  that  he  recovered 
his  health  so  perfectly  that,  without  close  investigation 
or  seeing  him  attempt  to  move,  nobody  would  have 
supposed  that  there  was  anything  the  matter  with  him. 
(I.  f.  2072.     IL  f.  1990.) 
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I  do  not  deny — ^I  consider  it  the  fair  import  of  the 
evidence  that,  as  it  respects  his  general  physical  health, 
he  did  thus  pass  on  to  a  state  of  pretty  full  and  perfect 
health — and  that,  too,  by  a  period  as  early,  if  you 
please,  as  1850,  and  even  as  early  as  the  beginning  of 
that  year.  These  two  gentlemen  say — that,  but  for  the 
deprivation  of  power  in  the  right  arm  and  leg,  he  might 
have  passed  for  one  in  full  health,  and  that  he  continu- 
ed, in  all  respects,  rather  to  improve  until  within  a  year 
or  eighteen  months  of  his  death.  In  speaking  of  his  gen- 
eral physical  health,  I  shall  assume  that  to  be  the  fact. 
According  to  the  testimony  of  Dr.  Delafield,  and  it 
coincides,  perfectly,  with  the  testimony  of  Mr.  Lord, 
he  was  in  his  best  post-apoplectic  condition  of  body 
and  mind  in  June,  1854 — when  the  last  of  these  codi- 
cils was  made. 

There  are,  however,  two  of  his  occasional  illnesses 
that,  in  detailing  his  condition  during  the  apoplectic 
period,  deserve  particular  attention. 

The  first-mentioned  ailments  I  wiU  neither  name 
nor  describe ;  but  merely  give  the  references.  They 
are  occasional  interruptions  of  the  ordinary  course  of 
nature,  with  their  accompanying  circumstances.  (I. 
f.  2088,  3211  to  3216 ;  II.  f.  1988.)  These  were  not 
the  results  of  any  merely  local  irritation,  or  inflamma- 
tion or  loss  of  power  in  the  parts  immediately  referred 
to.     They  resulted  firom  disturbance  in  the  brain. 

The  other  ailments  were  at  first  honestly  and 
accurately  denominated  "  epileptic  spasms "  or  fits. 
That  name  did  not  please,  and  it  was  lengthened  and 
perhaps  softened.  Dr.  Markoe  at  length  calls  them  "  epi- 
leptiform convulsions."  (11.  £  2031,  2033.)  These  are 
frankly  traced  to  the  disease  of  the  brain,  and  admitted 
to  have  been  connected  with  the  apoplectic  disease. 
(I.  f.  3223.)  These  epileptic  fits  are  thus  described  in 
the  testimony : 
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Frequently,  after  exhibiting  uneasiness  for  some 
time — ^perhaps    for    days — Mr.    Parish  was    sudden- 
ly taken  with  a  violent  fit  of  convulsions.     He  foam- 
ed at  the  mouth,  gnashed  his  teeth,  and  fell  down, 
if  not  supported.     Great  rigidity  of  the  muscles  was 
followed  by  a  complete  state  of  relaxation  and  total 
insensibility.     Amongst  other  precautions  employed, 
it  was  found  necessary  to  put  a  stick  between  his  teeth 
in  order  to  prevent  the  destruction  of  his  tongue  by 
the  sudden  action  of  his  jaws.    These  fits  did  not  com- 
mence until  some   months  posterior  to  July,  1849. 
(I.  £  3216.)     When  they  did  commence,  they  were  at 
first  quite  frequent,  and  after  a  certain  period  of  time 
they  diminished  in  frequency.     (I.  £  3216  to  3220.) 
By  1854,  it  may  be  supposed  from  the  evidence  that 
they  had  become  very  rare.     Toward  the  latter  part 
of  his  life,  it  is  said  that  they  did  not  occur  more  fre- 
quently than  once  in  six  months,  and  perhaps  a  whole 
year  may  have  passed  without  his  having  had  a  single 
paroxysm.     (11.  £  1299.)     These   convulsions   are   a 
common  accompaniment  of  a  lesion  of  the  brain.    They 
are  supposed  to  be  occasioned  by  the  presence  of  a 
foreign  substance  in  the  brain.     I  use  the  word  "  for- 
eign  "  in  a  peculiar  sense,  which  may  possibly  require 
an  explanation.    It  is  supposed  that  a  certain  amount  of 
blood  is,  by  the  force  of  the  apoplectic  shock,  extrava- 
sated  or  cast  out  from  its  proper  natural  receptacle,  and 
thrown  upon  a  part  of  the  brain,  where  nature  has  not 
provided  absorbent  vessels  or  means  for  its  expulsion ; 
consequently  it  remains,  and  relatively  to  the  brain  is 
as  much  a  foreign  substance  as  the  man's  finger  would 
be,  if  cut  off  and  placed  inside  of  his  skull. 

A  portion  of  the  solid  substance  of  the  brain,  de- 
prived of  its  life  and  power  of  action  by  the  shock, 
would  in  like  manner  become,  as  it  were,  a  dead  thing. 
Either  of  these  things,  the  blood  or  the  impaired  por- 
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tion  of  the  brain,  would  act  precisely  as  a  foreign 
substance  on  the  living  and  sensitive  parts  of  the  brain 
in  its  immediate  vicinity,.  .  The  eflFect  would  be  pres- 
sure and  consequent  irritation.  So  long  as  the  man 
was  in  a  very  low  physical  condition,  very  weak 
and  very  feeble,  the  irritation  would  not  be  felt, 
or,  if  felt,  it  would  not  be  vigorously  responded  to  by 
the  parts  not  yet  destroyed  and  still  possessing  sensi- 
tiveness. But  as  health  and  strength  returned,  and 
abundant  feeding  gave  full  supplies  of  blood,  the  irri- 
tation would  be  developed. 

The  evidence  sustains  and  harmonizes  with  this  theory. 
As  soon  as  Mr.  Parish  attained  a  degree  of  vigor,  but 
not  until  then,  the  sensitive  parts  of  his  brain  began  to  re- 
spond to  the  irritation,  and  at  last,  when  the  parts  of  the 
brain  yet  remaming  sensitive  had  been  irritated  to  a  cer- 
tain point,  a  convulsion  of  nature  was  produced.  This  is 
because  the  parts  that  are  yet  sensitive  and  possessed  of 
their  natural  power,  make  a  spasmodic  effort  to  throw  off 
the  immediate  causes  of  irritation.  From  the  inmiediate 
relief  occasioned,  it  would  seem  that  these  convulsions  do 
throw  off  the  immediate  causes  of  irritation.  Exactly  how 
or  by  what  processes  or  instrumentalities  nature  works 
this  partial  and  temporary  relief,  it  is  unnecessary  to  in- 
quire, and  it  is  perhaps  impossible  for  the  most  scientific 
to  explain.  It  is  a  matter  of  minute  anatomy,  as  Dr. 
Delafield  says,  and  perhaps  it  may  never  be  traced  (I.  f. 
3052.) 

You  have  seen  that  these  epileptic  fits,  traced  as  they 
are  to  the  brain  disease,  were  not  produced  by  it  imme- 
diately. This  theory  explain^  the  cause.  You  have  seen 
their  recurrence  subsequently  diminished  in  frequency; 
they  gradually  diminished  in  firequency  until  they  had  al- 
most ceased.  But  for  the  undoubted  fact  that  no  man 
can  survive  the  total  destruction  of  the  brain,  it  might  be 
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said  that,  i£  Mr.  Parish  had  lived  long  enough,  these  fits 
would  have  ceased  entirely. 

This  foreign  matter,  producing  irritation,  gradually  ex- 
tends its  empire ;  the  sensitive  parts,  thus  subjected  to 
irritation,  are  gradually  destroyed  or  so  much  injured, 
that  they  are  themselves  brought  down  to  the  condition  of 
the  substance,  which  first  produces  the  irritation.  Thus, 
the  inscHsitive  part,  producing  irritation,  is  gradually  in- 
creased, and  the  sensitive  parts,  capable  of  responding  to 
irritation,  are  gradually  diminished;  or,  to  express  the 
same  idea  in  other  words,  thrown  farther  fix>m  the  centre 
of  the  original  disease.  It  may  be  supposed  that  the 
parts  of  the  brain,  which  are  thus  slowly  and  gradually 
impaired,  are  not  affected  precisely  in  the  same  way  as  the 
parts  destroyed  by  the  first  violent  shock.  Probably  they 
are  not  rendered  so  totally  and  absolutely  foreign  to  the 
adjacent  portions  of  the  brain.  Doubtless,  their  condi- 
tion approximates  to  that  of  the  first  foreign  element  al- 
luded to ;  yet  it  is  supposable  that  they  retam  some  mea- 
sraeof  8«isitivenes8,  and  only  part  with  it  by  dow  and 
imperceptible  degrees. 

Thus  the  continually  diminishing  frequency  of  these 
convulsions  is  readily  accounted  for. 

This  gradual  process  wore  away  the  brain,  or  at  least 
deprived  its  whole  volume  of  active  power.  At  last,  these 
epfleptic  fits  must  have  wholly  ceased  from  the  want  of 
vigor  in  any  part  of  the  brain  to  respond  to  any  irritating 
cause.  Then,  indeed,  we  should  have  had  a  man  without 
a  brain,  and  consequently  without  a  mind,  if  such  a  thing 
were  possible.  But  as  a  man  cannot  live  without  any 
portion  of  Hving  and  active  brain,  and  any  sufficient  por- 
tion of  brain  to  act  at  all  would  evolve  mind  to  some  ex- 
tent, this  is  a  paradox,  and  never  could  have  happened. 
Thus  we  account,  and,  I  think,  satisfactorily,  for  the 
dhnimshed  frequency  of  these  attacks. 


435 

Let  us  now  refer  to  the  testator's  habit  of  life  daring 
this  whole  period.  It  was  that  of  a  person  completely 
prostrated  in  mind  and  body. 

He  was  constantly  attended  by  a  man-servant,  called  a 
nurse,  who  scarcely  ever  left  his  side  for  an  instant,  day 
or  night,  except  when  he  was  in  the  immediate  and  simi- 
larly close  supervision  of  his  wife,  or  one  of  her  brothers. 
Fisher,  (II.  f.  822.)  Simmons,  (I.  f.  1681.)  Wingrove, 
(I.  f.  1496.)  Brown,  (11.  f.  1292.)  Clarke,  (I.  f.  1725.) 

The  nurse  helped  him  up  in  the  morning,  dressed  and 
shaved  him,  took  him  down  stairs,  and  placed  him  at  the 
breakfast  table.  A  bib  was  placed  in  front  of  him,  as  if 
he  were  a  child  ;  it  was  pinned  on  and  he  ate  his  meal. 
(I.  f.  1688, 1498.    II.  f.  1306.    I.  f.  1727.) 

At  the  proper  hour,  when  it  was  his  custom  in  former 
life  to  go  down  town,  the  carriage  was  brought  around  to 
the  door ;  he  was  placed  in  it ;  he  was  gratified  with  a 
ride  down  town,  through  the  streets  to  which  he  was  ac- 
customed, and  with  a  view  of  the  property  which  had  been 
the  delight  of  his  eyes  when  they  were  avenues  to  his  un- 
derstanding. This  was  rarely  omitted,  except  in  veiy  bad 
weather.  (I.  f.  1501.  U.  i  2145,  2183  to  2188.)  The 
nurse  sat  upon  the  box  with  the  coachman.  Mr.  and 
Mrs.  Parish  invariably  occupied  the  inside,  except  upon 
the  Sunday  •rides,  which  I  must  reserve  for  special  com- 
ment. 

The  dmner  passed  in  Uke  manner  as  the  breakfast. 
(L  f.  1502, 1684, 1729.  II.  f.  1331.)  The  tea  passed 
as  the  dinner.  (I.  f.  1684,1503,  1731.  11.  f.  1333.) 
At  a  reasonably  early  hour,  say  ten  o'clock,  his  nurse  took 
him  back  to  his  room,  undressed  him  and  put  him  to  bed. 
The  man-servant  occupied  a  pallet  on  the  floor  of  his 
sleeping  apartment,  notwithstanding  that  Mrs.  Parish  oc- 
cupied another  bed  in  the  same  room.  (I.  f.  3018.  11. 
f.  826,  833,  845, 1343, 1431.   1. 1 1578, 1777.) 
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After  a  certain  period,  if  not  from  the  beginning 
(n.  f.  965) — either  Mrs.  Parish  herself,  or  one  of  those 
nurses,  was  employed  to  read  the  newspaper  to  him  in  the 
morning  as  he  sat  in  his  chair ;  and  they  read  to  him,  or 
rather  in  his  corporeal  presence,  from  half  an  hour  to  an 
hour  and  a  half,  and  sometimes  two  hours — ^vaiying  how- 
ever, in  that  respect.  (11.  f.  846,  867  to  873.  I.  f. 
1683,  1697,  1496,  1499,  1500,  1590  to  1600.  H.  f. 
1813  to  1319.   I.  f.  1727,  1738.) 

In  the  afternoon  the  same  thing  occurred,  and  some- 
times in  the  evening. 

Some  considerable  time  after  the  attack,  he  began  to 
go  to  market  in  the  charge,  and  with  the  assistance  of  his 
man-servant.  His  most  usual  line  of  travel  to  market  was 
through  the  yard  in  the  rear  of  his  dwelling-house,  and 
the  stable  on  the  18th  street  lot,  and  so  through  that 
street  to  the  place  called  a  market,  at  the  comer  of  the 
next  street.  (I.  f.  1698,  1720,  1496,  1499,  1511  to 
1516,  1608  to  1611.  II.  f.  1308  to  1314.  I.  f.  1890, 
1903  to  1906.  II.  f.  1696.)  This  was  a  single  meat 
shop.  He  continued  this  practice  to  a  period  not 
precisely  defined.  Nurse  Clark  never  knew  him  to 
go.  (I.  f.  1738.)  It  is  presumable  that  he  did  not 
go  to  market  after  June  1853.  (I.  f.  3140  to  3142.  II. 
f.  1489.) 

His  daily  carriage  rides  were  usually  down  town,  and 
occupied  some  three  or  four  hours. 

It  is  proven,  or  rather  it  is  testified  to  by  Fisher,  that 
he  twice  visited  with  his  wife,  the  house  of  her  brother. 
Major  Joseph  Delafield,  in  the  outskirts  of  the  city,  or 
rather,  that  his  wife  took  him  to  that  house.  (II.  f.  1344 
to  1346.)  No  other  visit  was  ever  paid  by  him  to  any 
other  dwelling-house. 

Twice,  or  as  some  say,  about  four  times,  he  was  taken 
into  his  ofiice  in  Pearl  street,  for  a  few  minutes.  (II.  f. 
876  to  879.    I.  f.  1140, 1409)— and  twice  for  a  veiy  few 
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minutes  he  was  taken  into  the  Phoenix  Bank  (I.  £  1474), 
for  certain  purposes,  to  be  hereafter  adverted  to. 

This  is  the  sum  total  of  all  his  visits  to  any  place  out- 
side of  his  dwelling-house. 

They  say,  to  be  sure,  that  he  attended  the  funeral  of 
Mrs.  Paine,  his  wife's  aunt.  (11.  f.  1354,  1355.)  But 
that  funeral  was  very  strictly  private,  and  nobody  attend- 
ed it  but  members  of  the  Delafield  family.  (II.  f.  1354, 
1355, 1493, 1633.)  He  did  not  attend  the  funeral  of  his 
brother-in-law,  WiUiam  Delafield,  who  resided  in  his  house, 
and  died  in  it  in  September,  1853.  The  reason  of  his  at- 
tending the  one  funeral,  and  not  the  other,  is  apparent. 
That  of  William  Delafield  was  quite  a  public  funeral,  and 
it  would  have  brought  him  under  the  observation  of 
strangers.     (II.  f.  1494.) 

Independently  of  his  passages  to  and  fro  in  his  carriage 
through  the  streets,  and  the  fact  that  on  these  occasions 
persons  sometimes  bowed  to  him,  or  uttered  a  few  words 
at  him,  as  he  sat  in  the  carriage,  I  have  now  stated  the 
whole  of  his  appearances  abroad  during  this  long  period. 
Avoiding  for  the  moment,  as  far  as  practicable,  any  direct 
allusions  to  his  mental  incapacity,  I  have  presented  a  fair 
statement  of  his  general  physical  condition  and  of  hia 
specific  physical  incapacities  or  weaknesses.  The  degree 
of  his  physical  strength  or  power  in  those  particulars 
where  the  presence  or  absence  of  strength  might  facili- 
tate, or  impede  his  intellectual  manifestations,  may  now 
be  considered  with  advantage.  Therefore,  I  proceed  to 
state  some  of  his  physical  perfections. 

The  paralysis  being  of  his  right  side,  the  left  arm  was 
not  affected  in  any  degree.  He  had  the  fall  and  perfect 
use  of  it  in  its  whole  and  undiminished  strength.  He 
used  it  with  increasing  dexterity — ^if  we  may  be  allowed  to 
apply  that  word  to  the  left  hand.  He  fed  himself  with  it ; 
he  carried  his  wine  to  his  lips  with  it ;  he  used  it  with  per- 
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feet  facility,  and  with  the  utmost  freedom.  According  to 
the  proponent's  stoiy,  it  was  the  instrument  with  which 
some  of  his  manifestations  in  Ueu  of  spoken  language, 
were  made.  The  fact  that  his  left  leg  was  perfectly  un- 
impaired may  not  be  important ;  but  certain  it  is^  that  the 
left  arm  and  hand  and  fingers  were  unimpaired,  and  their 
use  was  enjoyed  in  the  utmost  perfection.  (I.  f.  3332, 
844,888.    II.  f.  1297.) 

He  had  had  much  trouble  with  his  eyes  in  previous  liie, 
attributable  in  a  degree,  at  least,  to  some  irregularity  in 
life.  A  man  who  sits  up  playing  cards  till  1  or  2  o'clock 
in  the  morning,  subjects  these  organs  to  severe  trial.  Bat 
it  is  fully  proven,  and  indeed  it  is  agreed  on  all  hands, 
that,  after  the  attack,  his  eye-sight  improved.  (IE.  f.  1 374.) 
This  was  veiy  natural.  He  ate  less,  his  drink  was  restricted, 
and  his  habits  were  very  regular.  (I.  f.  2094,  II.  f.  1993, 
1996.)  No  tasks  of  any  kind  were  imposed  upon  his 
vision,  and  it  accordingly  improved.  The  sight  of  his 
right  eye  was  good.  If  there  is  any  truth  in  the  propo- 
nent's story,  there  is  ample  proof  that  that  eye  was  very  good, 
even  for  extraordinary  purposes.  They  say  he  was  able  to 
detect  the  smallest  specks  on  the  floor,  and  to  see  and 
read  very  small  figures.  (II.  f.  1374,  225.)  But  I  will 
not  rely  upon  these  absurd  stories.  SuflBce  it  to  say,  the 
sight  of  one  eye  was  for  all  ordinary  purposes,  perfect. 

Next  as  to  the  sense  of  hearing. 

Some  of  the  proponent's  over-zealous  witnesses 
say  that  he  had  a  particularly  acute  sense  of  hearing. 
This,  like  the  particularly  sharp  eye-sight,  is  doubtful. 
(I.  f.  970.)     But  his  hearing  was  good. 

In  short,  he  had  all  the  senses  in  perfection.  Noth- 
ing seemed  wanting,  save  powers  of  a  merely  animal 
nature,  which  could  not  at  all  have  impeded  the  opera- 
tions of  his  mind,  and  could  have  impeded  the  mant- 
festations  of  mind  only  in  the  most  trivial  degree. 

The  right  hand,  indeed,  was  disabled,  and  the  left 
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hand  for  a  time  is  employed  with  less  facility  than  the 
right,  in  penmanship  and  manipulations  of  that  kind. 
His  tongue  refused  its  office.  Let  us  assume  for  the 
present  that  this  arose  from  a  physical  defect  in  that 
organ  itself — a  theory  which,  indeed,  is  palpably  false. 

We  see,  then,  that  he  had  full  general  health,  and 
that  he  had  the  whole  five  senses,  which  are  the  avenues 
through  which  knowledge  of  external  facts  is  communi- 
cated to  the  brain,  the  grand  centre  of  thought.  And, 
consequently,  it  is  proven  that  the  brain,  if  not  sadly 
deteriorated,  might  have  combined  the  materials  thus 
accessible  to  it  through  the  senses.  One  would  think 
it  might  have  devised  means  of  conveying  to  others 
all  its  wishes,  intents  and  designs.  Or,  at  least,  it  might 
have  accepted  and  acted  upon  such  means  when  sug- 
gested by  others. 

Here,  then,  is  presented  to  us  a  man  of  mature 
years,  competent  education,  originally  of  good  sense 
and  great  intelligence,  in  full  physical  health,  and  pos- 
sessing all  his  natural  senses,  hearing,  seeing,  smelling, 
touch  and  taste,  in  absolute  perfection.  He  spends 
many  years  in  this  condition,  surrounded  by  all  the 
external  aids  and  facilities  that  can  result  from  wealth, 
and  residence  in  a  metropolis  amidst  a  circle  of  intel- 
ligent friends.  The  question  in  issue  is :  Did  he  pos- 
sess understanding  or  reason  ?  In  order  to  give  that 
question  a  proper  answer,  we  must  look  into  the  testi- 
mony, and  inquire  what  evidence  of  mental  capacity 
did  he  exhibit  during  this  period  of  six  whole  years  ? 

On  investigating  the  proofs,  we  shall  find,  that 
from  some  defect  in  himself,  he  was  excluded,  as  with 
a  wall  of  adamant,  from  any  conversation  with  the 
external  world.  We  shall  also  find,  that  even  the  con- 
venient instrumentality  of  mere  professional  opinion 
has  not  enabled  the  proponent  to  characterize  this  de- 
fect otherwise  than  as  the  iibsence  of  volition,  bt  a 
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perversion  of  the  will — either  of  which  conclusions 
would  be  fatal  to  these  codicils  by  the  settled  law  of 
the  land. 

Dr.  Wilkes  says,  "It  appears  as  if  there  was  a  per- 
version of  his  mind  upon  that  subject"  (II.  f.  284.) 
"I  meant,  if  he  refused  to  use  these  means  of  writing 
it  would  be  a  perversion  of  mind."  (11.  f.  292.)  Dr. 
Markoe,  speaking  of  his  omission  to  avail  himself  of 
the  facilities  for  communication  aflforded  by  writing 
and  the  alphabet,  says :  "I  should  consider  it  a  strong 
indication  of  unsoundness  of  mind."  (IL  £  2110.) 
Nurse  Brown  admits  that  it  would  be  "foolish."  (II. 
f  1526.) 

Is  it  true  that  the  testator  was  excluded  from  cor- 
respondence with  the  external  world?  Let  us  see 
how  much  is  pretended  by  the  proponent's  counsel 
They  say  that  he  could  express  assent,  dissent,  and 
convey  the  idea  that  some  wish,  desire,  want  or  aver- 
sion existed.  This  is  the  whole  claim.  I  concede  the 
whole  of  it ;  and  I  ask  what  animal  down  to  the  very 
lowest  fails  to  exhibit  powers  equal  to  these?  My 
learned  friend  did  not  mean  to  say  that  Mr.  Parish 
could  express  a  particular  desire,  but  that  he  could 
indicate  that  there  was  something  or  other  that  gave 
him  uneasiness,  so  that  whoever  had  charge  of  him  was 
put  upon  the  search  to  ascertain  if  possible  what  that 
something  was. 

The  above  three  grand  functions  and  powers,  as  my 
learned  fnend  calls  them,  he  claims  for  the  testator,  as 
the  result  of  all  the  evidence  that  has  been  offered,  or 
that  can  be  found  in  this  case.  Now  most  freely,  most 
fully,  most  absolutely  do  I  agree  with  the  learned 
gentleman  that  he  had  those  faculties.  What  degree 
of  understanding  he  had  of  the  things  assented 
to,  of  the  things  dissented  from,  or  of  the  nature 
of   the    disturbing  cause,  is  another  question;    we 
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are  now  speaking  of  his  powers  of  communicating  with 
the  outer  world.  No  more  is  asserted  than  that  he  had 
exactly  these  three  powers.  No  doubt  of  it.  Will. my 
learned  friend  who  is  to  reply,  describe  to  me  that 
animal  so  weak  and  insignificant — the  horse,  the  dog, 
cat,  kitten,  chicken,  or  other  moving  thing  upon  this 
earth,  large  enough  to  be  observed  by  our  senses,  that 
has  not  the  faculties  whereby  to  indicate  each  and  all 
of  these  three  powers  ?  What  is  assent,  but  pleasure, 
agreement,  concurrence?  Does  not  your  honor  see 
that  manifested  every  day  and  hour .  in  your  dog  ? — 
Make  a  motion  that  is  pleasant  to  him ;  he  wags  his 
tail,  and  looks  at  you  with  very  discernible  delight. 
OflFer  him  something  that  is  agreeable  to  his  appetite, 
he  does  the  same ;  he  assents  to  the  motion  as  being 
grateful,  or  to  the  thing  as  being  agreeable.  Point 
your  gun  at  him,  and  if  he  has  ever  seen  you  shoot  a 
bird,  he  indicates  his  dissent  at  once  by  fleeing  from 
you,  and  perhaps  by  howling.  He  here  shows  memory, 
and  some  very  good  judgment. 

It  is  unnecessary  to  follow  out  this  idea  with  any 
range  of  illustration.  All  animals  down  to  the  lowest 
exhibit  concurrence,  agreement,  acquiescence,  pleasure 
(for  these,  when  not  amplified  by  explanation,  all  denote 
the  same  idea).  They  also  exhibit  dissent,  disagree- 
ment, showing  that  'the  thing  does  not  please.  Thus 
also  they  show  a  measure  of  comprehension,  or  what 
may  be  called  understanding.  Then  as  to  the  third 
power :  I  would  like  to  know  what  animal  there  is 
that  has  not  power  distinctly  to  manifest  that  it  is  ill  at 
ease.  Why,  this  feeling  is  manifested  in  every  condi- 
tion— even  in  sleep — and  by  all  kinds  and  classes  of 
animals :  Yet  out  of  these  three  powers  of  indication 
is  constructed  the  whole  theory  of  Mr.  Parish's  sup- 
posed capacity  to  commune  freely  and  intelligently 
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with  all  those  around  him,  and  all  who  came  in  contact 
with  him. 

The  special  instances  in  which  Mr.  Parish  is  sup- 
posed to  have  shown  intelligence,  are  subject  to  pre- 
cisely the  same  observation.  I  will  speak  of  them  in 
the  proper  place ;  here  I  purpose  presenting,  in  some 
detail,  the  evidence  touching  his  speech,  as  they  term 
it,  including,  as  a  part  of  speech,  his  gesticulation. 

It  is  said,  that  after  a  fashion,  he  could  utter  "  yes  " 
and  ^'  no,"  and  a  certain  sound  or  set  of  sounds  indica- 
ting some  emotion  or  desire.  It  is  said  he  had  the 
natural  pantomime.  When  he  liked,  or  was  not  pleas- 
ed with  any  thing,  he  could  shake  his  head,  and  thus  in- 
dicate displeasure  or  non-consent ;  he  could  indicate 
by  nodding  his  head  the  opposite  emotion ;  and  he 
could  also  show  that  he  was  uneasy  about  something, 
or  had  some  emotion  of  discontent  or  desire,  by  another 
movement  or  other  movements. 

I  accept  with  great  satisfaction  my  learned  friend's 
summing  up  of  all  the  gestures  or  pantomime,  and  of 
all  the  sounds,  articulate  and  inarticulate.  He  has 
stated  their  amount  with  entire  fairness. 

Leaving  out  of  view  the  deficiency  of  speech,  and 
before  adverting  particularly  to  the  great  crowning 
fact  in  connection  with  this  subject  of  communion  with 
the  persons  around  him ;  that  is,  his  inability  to  use 
the  alphabet;  I  ask  your  honor,  how  so  limited  a 
power  of  pantomime  by  gesture  and  motion  can  be  ac- 
counted for,  consistently  with '  an  assumption  that  the 
testator  possessed  any  understanding  or  any  capacity, 
or  anything  in  the  nature  of  reasoning  power  ?  How 
is  it  to  be  accounted  for  ? 

There  is  an  infinite  multitude  of  ways  whereby  a 
man  possessing  any  inteUigence  or  sagacity,  can  devise 
signs  and  tokens  to  convey  his  wishes,  and  by  which  kind 
friends  around — ^be  their  intelUgence  ever  so  narrow  and 
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limited — can  devise  such  aids  for  him.  Had  there  been 
the  least  mind  on  his  part,  or  the  least  faith  in  its  exist- 
ence amongst  those  around  him,  his  pantomime  would 
have  gone  far  beyond  this  mere  indication  of  uneasiness, 
or  a  desire  for  something  undescribed — and  by  the  immur- 
ed victim  undescribable.  How  ludicrous  it  would  seem, 
were  it  not  pitiable,  to  witness  the  effort  to  endow  this 
sorry,  this  narrow  and  restricted  pantomime  with  the 
qualities  of  the  electric  telegraph.  Add  to  this  pantomime, 
the  sounds  or  the  words,  if  you  please  to  call  them  words, 
and  nothing  is  gained  by  the  unhappy  man  in  the  way  of 
correspondence  with  the  outer  world ;  nor  by  the  unhappy 
witness,  who  has  now  to  swear  to  his  inteUigence ;  nor  by 
the  counsel,  to  whom  is  assigned  the  hopeless  task  of 
arguing  for  its  existence.  Each  by  itself — ^that  is,  the 
vocal  sound  and  the  pantomime — each  goes  to  the  same 
extent,  and  neither  adds  a  jot  or  tittle  to  the  range  or 
import  of  the  other.  It  may  be  said  that  singly  or  to- 
gether they  indicate  three  things — ^pleasure  or  acquies- 
cence—displeasure or  dissent,  and  a  sense  of  uneasiness. 
And  as  nothing  beyond  was  ever  devised  by  the  testator 
or  those  around  him,  by  which  he  might  convey  his  ideas, 
if  he  had  any,  how  is  it  possible  to  credit  the  pretence 
that  he  was  sane  ? 

It  is  admitted  that  he  never  could  himself  originate 
the  expression  of  a  single  wish,  unless  by  pointing  at  a 
piece  of  meat  or  some  object  of  desire.  He  could  only 
produce  an  impression  in  the  mind  of  some  person  near 
him  that  he  wanted  something.  This  indeed,  performed, 
as  we  are  told,  a  most  wonderful  amount  of  work.  It  set 
that  person  to  suggesting  things  for  acceptance  or  rejec- 
tion. 

When  a  man  can  only  indicate  that  he  wants  some* 
thing,  and  can  only  respond  to  a  suggestion  by  "  yes  "  or 
"  no,"  supposing  he  could  use  these  words — ^what  a  task 
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is  assigned  to  the  interlocutor,  who  undertakes  to  guess 
and  to  propose  for  approval  or  rejection !  He  must  ex- 
haust his  inventive  and  reflective  powers  in  search  of 
every  thought  which  his  judgment,  or  memory,  or  imagina- 
tion,  or  learning  can  suggest ! 

Where  shdl  the  interlocutor  begin,  how  direct  his 
judgment  or  his  fancy,  when  reach  the  termination  of 
his  labor?     Before  his  guessing  faculty  lies  the  whole 
field  of  physical  and  moral  nature,  the  whole  universe  of 
persons  and  of  things,  of  pecuniary  and  of  personal  in- 
terests, with  all  their  mnltipUed  and  multiform  relations. 
The  likes  and  dishkes,  and  every  subject  that  could  come 
within  the  dumb  man's  thoughts,  his  wishes  or  his  knowl- 
edge, or  that  he  had  ever  heard  of  in  this  country  or  in 
any  other  country,  in  this  age  or  in  any  other  age — every 
old  story  or  ancient  fact — every  new  book  or  pubhcation, 
or  modem  incident  or  accident — all  these  necessarily  come 
within  the  range  of  the  interlocutor's  reflections  and  in- 
quiries.    And  every  thing  occurring  to  him  must  be  put 
singly,  and  not  in  combination.     No  two  ideas  at  once, 
for  this  testator;  as  it  respects  this  commerce,  he  was 
emphatically  in  the  retail  line.     If  his  head  could  hold 
two  ideas  at  once,  it  certainly  could  not  by  one  complex 
action,  shake  at  one  and  nod  at  the  other.     Neither  by 
speech  or  word  could  he  respond  to  two  ideas.     Each 
thing  must  be  presented  to  him  singly ;  nothing  but  the 
most  simple  conception  in  the  world  can  he  receive   at 
once,  for,  if  any  modicum,  however  trifling,  of  that  which 
he  does  not  want,  is  perchance  mixed  up  with  what   he 
does  want,  he  must  needs  say  "  No,  no.'*     "  Do  you  want 
two  apples  ?  "  "  No,  no."  "  Do  you  want  three  apples  P  " 
"  No,  no."    And — ^farther  to  illustntte  the  singular  ineffi- 
cacy  of  this  process — if  he  wants  a  peck  of  apples,  or  50 
or  100,  he  must  say  "  no,  no,"  until  his  interlocutor  hap- 
pens to  hit  upon  exactly  the  right  number.     If  there  was 
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no  evidence,  reason  would  enable  you  to  see  that  this  course 
must  have  produced  intense  difficulty.  One  would  natur- 
ally exclaim,  "  how  they  must  have  been  plagued  ! "'  How 
the  poor  creature  himself  must  have  been  tormented ! ! 
But  we  are  not  left  to  conjecture.  Direct  and  positive 
evidence  is  adduced  by  the  proponent,  showing  the  pain- 
ful labors  constantly  imposed  by  these  efforts,  and  the 
frequent  impracticabiUty  of  getting  at  his  meaning.  They 
thought  he  wanted  one  thing,  and  they  would  suggest  it ; 
his  rejection  led  to  new  suggestions,  and  on  they  went, 
and  thus  they  would  worry  him  to  such  an  extent,  that 
at  last,  exhausted  by  their  importunity  or  his  own  "  nin, 
nin,*'  and  his  shake,  he  would  throw  back  his  head  and 
respond  no  more.  This  cessation  of  his  responses  was 
sometimes  marked  by  dulness,  and  was  sometimes  in  ap- 
parent agony.  That  is  to  say,  according  to  the  lucid  in- 
terpretations of  his  interlocutors,  he  manifested  anger  and 
irritation,  or  simple  disinclination  to  further  effort ;  but 
the  cause  of  this  supposed  difference  in  the  manifesta- 
tions, no  one  can  explain. 

They  tell  us  that  a  wild  goose-chase  of  this  sort  in 
pursuit  of  the  testator's  wishes  often  continued  all  day, 
Tvas  renewed  on  the  second  day,  and  continued  to  the 
third  day.  At  last  on  the  third  or  fourth  day  they 
would  reach  his  desire  and  find  that  it  was  "  ducks  and 
green  peas,"  or  something  equally  simple.  If  some 
witnesses  are  not  greatly  mistaken  his  ideas  were  some- 
times pretty  complex.  It  is  thought  that  on  one  oc- 
casion he  wanted  to  know  for  how  much  his  friend 
Davis  had  sold  a  particular  house.  (I.  f.  657  to  664.) 
A  man  would  have  to  think  a  long  while,  groping 
around  the  wide  world  of  ideas,  before  guessing  that 
this  paralytic  gentleman  wanted  to  learn  such  a  fact. 
Still,  miracles  will  never  cease.  He  never  bought,  or 
sold,  or  bargained  for  houses  during  his  evil  term ;  but 
he  wanted  to  know  about  this  sale ;  it  was  guessed  that 
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give  an  explanation  of  this,  and,  as  he  always  does,  he  has 
made  the  case  a  great  deal  worse.  (III.  f.  37.) 

Glance  for  a  moment  at  Mr.  Parish's  signs  and  tokens, 
and  at  Mr.  Henry  Delafield's  reasoning  upon  the  prran- 
ises.  Beyond  any  doubt,  Mr.  Delafield  reasons  wisely ; 
he  is  manifestly  upon  the  right  track. 

Mr.  Parish  is  taking  a  Sunday  ride  through  this  now 
desolate  region.  He  had  driven  three  or  four,  or  proba- 
bly six  times  through  it  during  the  previous  week.  Each 
time  he  had  seen  these  stores. 

Delafield's  attempts  to  assign  a  rational  cause  for  this 
habit  of  stopping  at  the  stores.  He  tells  us  that  when  the 
testator  thus  stopped  at  the  stores,  he  would  point  out 
at  them,  as  if  desirous  to  know  the  cause  of  some  peculi- 
arity in  their  appearance ;  whereupon  the  witness  would 
tell  him  that  they  were  all  right ;  that  they  were  ten- 
anted ;  that  they  were  yielding  good  rents,  and  all  that ; 
and  then,  being  thus  reassured  that  nothing  was  going 
amiss,  he  became  satisfied,  and  permitted  the  ride  to 
be  continued.  He  had  seen  them  open,  and  visibly  in 
the  occupation  of  tenants,  several  times  during  the 
preceding  week.  He  knows  precisely  what  their  con- 
dition is ;  he  knows  it  at  least  as  well  as  Mr.  Delafield, 
yet  here  he  is  stopping  on  Sunday,  and  anxiously  seek- 
ing to  be  informed  about  it,  and  suffering  his  anxiety 
to  be  appeased  by  elaborate  assurances  from  his  broth- 
er-in  law,  of  the  facts  already  so  well  known  to  himsel£ 

The  very  fact  that  he  desired  this  sort  of  information, 
shows  how  entirely  his  mind  was  astray.  Why  did  he 
desire  to  stop  ? — why  did  he  consent  to  go  on  when 
soothed  by  Mr.  Delafield's  soft  speech  ?  I  think  the  rea- 
son is  very  apparent.  There  was  some  memory  left,  and 
there  remained,  as  amongst  animals  and  idiots,  a  certain 
amount  of  instinctive  perception.  He  could  see  that 
the  stores  were  not  in  their  usual  condition*  Com- 
monly, the  doors  and  windows  were  all  open,  the  peo- 
ple were  passing  in  and  out,  and  there  was  a  general 
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he  states  that  the  distinct  "  yes,"  and  less  distinct  no, 
disappeared  after  the  first  six  months  from  his  attack, 
i.  d,  by  about  February  or  March,  1850.  (11.  f.  2006.) 
I  do  not  mean  to  admit  the  entire  accuracy  of  this 
witness,  but  he  certainly  appears  to  possess  fair  per- 
ceptions and  a  fair  memory.  And  we  have  his  distinct 
statement  that  the  testator  lost  the  power  of  articulat- 
ing the  words  yes  and  no,  within  the  first  six  months : 
how  much  within,  he  won't  say,  but  it  is  within  the 
first  six  months.  (II.  f.  1998,  2076.)  That  is  Dr. 
Markoe's  recollection  of  the  outside  range.  The  testa- 
tor never  used  either  of  these  vocal  sounds  at  any  time 
afterwards. 

In  this  negative  point,  Dr.  Markoe  is  confirmed  by 
a  host  of  witnesses.  This  should  weigh  against  the 
very  few  witnesses  of  the  proponent  who  testify  to  the 
contrary.  Its  bearing  upon  the  evidence  of  Mr.  Lord 
concerning  the  factum  or  execution  of  the  alleged  Codi- 
cils, must  be  to  destroy  all  confidence  in  the  accuracy 
of  that  gentleman's  recollection. 

Dr.  Markoe  tells  us  that  afterwards,  that  is,  after 
the  first  six  months,  the  "  yes  "  degenerated  into  an  in- 
articulate sound,  "  niah,  niah,"  which  certainly  is  more 
like  no,  than  yes.  Even  this  was  not  uniform. 
Sometimes  it  was  like  "humph,"  (11.  f.  2077;)  and 
sometimes  it  was  "  nin,  nin."  (11.  f.  2080.)  Now,  be  it 
observed,  that  in  its  earliest  and  best  form,  according 
to  Dr.  Markoe,  the  supposed  negative  of  Mr.  Parish 
was  not  a  distinct  no,  but  "  more  like  nan,  nan.'*  (IE. 
f.  1998,  2078.)  Thi^  negative,  he  says,  became  after 
the  first  six  months,^  «  an  inarticulate  guttural  sound." 
We  cannot  trace  it  into  any  other  form.  (11.  f.  2080, 
2084.)       ' 

Dr.  Markoe  thinks,  that  during  his  severe  attack  in 
October,  1849,  the  testator  several  times  during  a  par- 
ticular night,  uttered  "  Oh  dear."  (IT.  f.  2000,  2078, 
2079.)     He  only  heard  this  on   that  one    evening. 
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ter  times  his  up-town  movement  was  homeward.  In 
his  best  days  he  did  not  seem  to  care  much  abont 
home — the  homeward  tendency,  though  strong  in 
some  men,  was  very  weak  in  him.  His  habit  during 
the  apoplectic  period,  is  therefore  found  to  square  with 
the  habitual  state  of  his  emotions  in  sound  health,  both 
as  respects  the  eager  movement  with  which  he  went 
down  town,  and  the  listless  indifiFerence  of  his  return. 

On  an  occasion  when  his  carriage  was  passing  the 
oflSce  of  an  Insurance  Company  at  the  comer  of  Hanover 
and  Pearl  streets,  he  indicated  some  uneasiness  or  desire. 
This  led  Mrs.  Parish  to  stop,  and,  on  inquiry,  it  was  found 
that  he  had  stock  in  the  Company  and  that  there  ware  some 
dividends  due  upon  it.  Of  course  Mr.  Parish  had  been 
in  the  habit  of  drawing  dividends  at  that  place.  Nothing 
is  clearer  than  that  Mr.  Parish  had  just  the  memory  of 
former  habits,  which  is  constantly  exhibited  by  nearly  aD 
the  lower  animals.  Stimulated  by  this,  he  indicated  a  de- 
sire to  stop.  (I.  f.  1006.) 

Any  man  who  ever  bought  a  horse,  and  had  occasion  sub- 
sequently to  ride  or  drive  by  the  gate  of  the  former  owner, 
will  understand  how  high  a  measure  of  inteUigence  this  so 
much  boasted  indication  exhibits.  Ask  any  son  of  tem- 
perance who  has  bought  at  the  auction  of  a  tippler's  effects 
the  tippler's  horse,  whether  he  has  not  found  it  rather  diffi- 
cult to  pass  a  hotel  upon  the  road  without  turning  in.  Is 
the  power  thus  to  continue  an  established  habit  to  be 
called  mind?  Is  it  reason?  Is  it  intellect?  If  it  be, 
there  is  no  diflference  between  the  intelhgence  of  brutes 
and  the  intellect  of  man.  This  fact  seemed  really  to  be 
the  trump  card  of  my  learned  Mend.  He  played  it 
with  amazing  confidence,  and  the  fact  that  there  was 
actually  a  dividend  due  there,  raised  it,  in  his  views,  to  the 
grade  of  perfect  proof. 

Great  must  be  the  poverty  of  a  case  where  such  a  fact 
1»  the  theme  of  so  much  exultation. 
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tional  cases  give  us  only  three  or  fonr  words  altogether, 
and  they  present,  at  best,  instances  of  mistake  by  the 
witness. 

A  detailed  reference  to  the  various  inarticulate 
sounds  and  supposed  words  would  occupy  too  much 
time.  We  have  furnished  a  distinct  reference  to  all 
that  is  said  upon  the  subject,  in  the  Index,  pp.  51 
to  69. 

Dr.  Markoe  is  evidently  correct  in  saying  that  in- 
stead of  an  improvement,  there  was  a  constant  deterio- 
ration in  his  utterance,  if  that  term  may  be  applied 
where  a  single  monosyllabic  resemblance  to  a  word  of 
human  speech  was  the  highest  and  best  condition.  This 
points  to  the  true  theory  as  to  his  speaking  or  his  using 
any  word,  if  indeed  he  ever  used  one.  Whilst  in  health, 
Mr.  Parish  was  habitually  polite,  affable,  gracious,  and 
courteous  in  his  external  demeanor.  His  intercourse 
with  all  persons,  previous  to  his  attack,  was  of  this 
character.  He  never  evinced  any  mental  disturbance. 
(I.  f.  1069,  1184,  3231,  3391.   III.  22,  1682.) 

After  the  apoplectic  seizure  he  became  completely 
a  creature  of  habit.  Those  customary  things  that  could 
be  done  without  any  exercise  of  the  understanding, 
which  he  had  long  been  in  the  habit  of  doing,  he  con-, 
tinned  to  do.  And  so  far  as  any  of  them  were  connect- 
ed with  unextinguished  sensibility,  he  pertinaciously 
adhered  to  them.  For  instance,  they  could  not  prevent 
his  going  to  market.  He  had  been  always  fond  of  going 
market ;  it  had  been  his  habit ;  he  Vent  daily ;  and 
after  the  attack,  his  appetite  for  food  remaining  as  a 
stimulant,  to  market  he  would  go,  and  it  would  have 
been  difl&cult  to  prevent  him. 

Strictly  speaking,  he  had  no  habit  of  going  to 
church ;  that  was  a  thing  done  only  at  comparatively 
long  intervals;  and,  therefore,  notwithstanding  his 
new-found  piety,  he   never  felt  an  impulse  in   that 
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direction,  and  he  never  felt  or  evinced  any  desire  to 
visit  a  church.  That  is  not  a  habitual  thing.  It 
don't  occur  every  day,  and  a  man  must  have  mind 
enough  to  distinguish  Sunday  from  other  days,  before 
he  can  exhibit  a  desire  to  attend  divine  service  on 
that  day.  We  have  heard  the  story  of  the  farmers 
dog,  who  always  went  away  on  Saturday  night,  and 
never  came  back  until  Monday  morning,  becaase  he 
did  not  like  the  quiet  sabbatical  habit  of  life  which  his 
master  observed  on  Sunday;  but  that  story  has  never 
gained  full  credence,  and  I  don't  believe  it.  Mr.  Parish 
did  not  distinguish  Sunday  from  any  other  day.  The 
contrast  strikes  one  in  another  aspect ;  during  all  the 
period  subsequent  to  his  attack,  he  was  a  regular  com- 
municant, and  very  pious ;  but  he  showed  no  piety  at 
all  before  his  attack.  Previously  to  that  event,  and 
when  he  exhibited  no  other  sense  of  religion,  he  went 
to  church  regularly;  but  after  it  he  never  went  to 
church.  This  is  one  of  the  remarkable  and  one  of  the 
best  illustrations  of  our  views  on  the  subject  of  prior 
abits  automatically  continued.  He  continued  to  go  to 
market  daily,  but  he  ceased  to  go  to  church  at  all.  In  no 
shape  or  form,  by  no  question  or  inquiry,  has  it  been  at- 
tempted to  account  for  this  singular  contrast ;  and  one 
of  the  most  intelligent  and  partial  of  the  proponent's 
witnesses  was  wholly  unable  to  account  for  it,  although 
he  saw  how  ill  it  fitted  with  the  pretence  of  Mr.  Pa- 
rish's sanity.     (11.  f.  1497.) 

The  evidence  concerning  his  habits  is  a  two-edged 
sword  against  these  codicils.  The  mechanical  habit  of 
the  animal  or  of  the  idiot  he  had.  What  before  was  done 
daily,  and  required  no  exercise  of  the  intellect,  he  would 
still  do.  What  required  thought,  reflection,  choice,  he 
lost  sight  of  completely.  I  will  adduce  some  striking 
illustrations  of  this  truth :  two  of  them  deserve  prominent 
places.         j^ 
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We  have  seen  that  as  soon  as  he  began  to  go  out,  he 
generally  mdicated  the  direction  in  which  he  desired  to 
go,  and  what  was  the  way?  (II.  f.  2145,  2184  to  2187, 
2219  to  2223,  2234,  887.  L  f.  1688,  1523  to  1526, 
1619  to  1624.  II.  f.  1320, 1323.  II.  f.  1445.)  It 
was  generally,  if  not  always,  down  town.  It  was  to  Wall- 
street,  to  Pearl-street,  to  Pine-street,  to  the  arena  of 
his  whole  business  life.  His  body  revisited  its  former 
hunting  grounds,  like  the  disembodied  spirit  of  a  red  war- 
rior of  our  Indian  race. 

But  now  for  the  test  whether  it  was  mental  or  me- 
chanical^ — an  instinctive  continuation  of  long-established 
habit,  or  an  original  movement  in  which  mind  took  part. 
Mrs.  Parish  was  obliged  to  attend  church ;  and  as  each  re- 
turning sun  brought  on  the  habitual  itch  for  a  trip  down 
town,  she  could  not  avoid  sending  Mr.  Parish  out  in  the 
carriage.  So  imperative  was  this  necessity,  that  when 
neither  Henry  nor  William  could  go  with  him,  she  was 
obKged  to  trust  him  out  in  the  carriage  alone.  (II.  f.  1069, 
1417  to  1423, 1559.    III.  f.  34  to  38.) 

On  these  occasions,  whether  he  was  alone  or  with  one 
of  his  brothers-in-law,  where  would  he  go?  Where 
should  any  man  of  sense  suppose  but  over  his  old  hunting 
grounds— down  Broadway,  down  Wall-street,  along  Pearl- 
street  to  Pine-street,  and  up  Pine-street  to  Broadway  again. 
The  accustomed  tour  of  his  every-day  life,  however  unsuited 
to  the  Sabbath,  was  precisely  suited  to  his  demented  fancy. 
We  have  proved  what  sort  of  a  territory  that  is  upon  Sun- 
day (III.  f.  1901  to  1905),  usually  very  busy  and  active; 
but  at  this  hour  of  the  Lord's  day  still  and  sepulchral  as  a 
city  of  the  dead.  Yet  thither  would  he  go,  and  there  would 
he  ramble ;  and,  to  cap  the  climax,  he  could  not  pass  by 
one  of  his  stores,  without  making  a  face  of  some  kind, 
and  compelling  the  servant-man  to  stop  and  let  him  take 
a  good  look  at  it.    Mr.  Henry  Delafield  has  endeavored  to 
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without  taking  out  his  watch  and  looking  at  it,  and 
comparing  it  with  the  town  time  by  looking  up  at  the 
City  Hall  clock  through  the  window  of  his  carriage. 
(11.  f.  1383,  1442.  III.  f.  2052.)  From  the  evidence  we 
have  of  his  defective  vision,  nothing  can  be  clearer  than 
that  he  did  not  see  the  figures  on  the  clock.  Rsher, 
indeed,  says  he  was  in  the  habit  of  comparing  his  watch 
with  Henry  Delafield's;  but  Henry  Delafield  states, 
that  it  was  himself,  not  Mr.  Parish,  that  made  the  com- 
parison (in,  f.  109,  321  to  325);  Mr.  Parish  would 
give  him  the  watch,  and  he  would  compare  it,  set 
it,  and  hand  it  back  to  Mr.  Parish.  Yet  every 
time  he  passed  the  City  Hall  he  went  through  that 
automatic  ceremonial.  If  the  clock  could  give  testi- 
mony, it  would  give  just  as  intelligent  evidence  of  the 
testator^s  capacity,  as  any  of  those  gentlemen  who  have 
testified  to  his  wisdom  under  an  opinion  formed  from 
his  nods  and  bows.  If  Mr.  Clock  could  only  walk  into 
Court,  and  be  a  competent  witness,  he  would  say, 
"  My  old  friend,  Heniy  Parish,  always  knew  me  when- 
ever he  saw  me.  As  he  went  by  my  bright  face  of  a 
morning,  going  down  town  to  his  business,  and  as  he 
returned  in  the  afternoon,  he  invariably  took  out  his 
watch  and  looked  at  me.  He  did  so  when  he  was  well ; 
he  continued  to  do  so  afterwards ;  how  can  they  pre- 
tend to  say  that  he  had  lost  his  wits."  Such  also  was 
the  reasoning  of  Edward  Clark,  the  coachman.  (XL  f. 
2191.) 

I  return  to  the  subject  of  speech,  including  gesture, 
for  the  purpose  of  calling  attention  to  that  part  of  the 
evidence  on  this  point,  which  demands  the  greatest  at- 
tention. 

It  was  contrived  by  somebody,  that  some  motion  or 
motions,  accompanied  by  sound  or  sounds  employed  by 
the  testator,  should  be  construed  as  indicating  a  desire 
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by  him  to  be  interrogated,  so  that  he  could  assent  to 
or  reject  the  suggestion  by  his  simple  negative  or  affir- 
mative. This  thing  has  many  names.  Sometimes  it 
is  called  the  "  sign  of  inquiry.^ 

Dr.  Markoe  at  IL  f.  2002,  describes  it  thus:— of 

"  these  gestures,  one  very  common,  was  a  raising  of  the  hand 
and  arm,  with  the  fingers  elevated,  turned  up — ^this  was 
either  shaken  when  the  intention  was  to  be  emphatic,  or  it 
was  held  out  towards  the  person  addressed,  apparently  with 
the  intention  of  drawing  attention,  or  the  fingers  were  held 
out  separately,  one,  two,  or  three  together,  and  the  arm  moved 
up  and  down  ;  I  don't  think  of  any  other  gestures  now,  ex- 
cept one,  which  was — strikiug  his  own  thigh  forcibly,  with  his 
hand  flat,  when  he  was  disappointed,  or  when  we  could  not 
make  him  understand, — or  when  we  could  not  understand 
him,  more  properly." 

Dr.  Delafield  says  he  is  not  "  very  apt  in  such  mat- 
ters," as  describing  *' inarticulate  efforts,"  but  of  the  tes- 
tator's, "the  most  frequent  was  in  the  manner  of  inter- 
rogation, where  he  wished  to  ask  a  question,  or  for  you 
to  put  him  in  the  way,  that  is,  to  make  suggestions  by 
which  he  could  get  information ;  if,  for  instance,  I  had 
made  my  usual  visit,  and  he  then  wanted  to  leam  some- 
thing more  from  me,  he  would  look  inquiringly  in  my 
face,  and  raise  his  hand,  and  utter  some  such  sound  as  I 
believe  has  been  spoken  of  before ;  such  a  sound  as 
"nyeh,"  making  a  monosyllable  of  it ;  that  was  the  most 
common  one  with  him."     (f.  f.  2085.) 

Henry  Delafield  describes  this  thing  with  more  par- 
ticularity. He  says,  he  would  describe  it  in  writing  as 
a  note  of  interrogation  or  a  note  of  exclamation.  (Ill, 
f.  315.)  He  describes  it  in  two  ways.  Raising  the 
hand  with  the  arm  bent  at  the  elbow,  the  hand  pointing 
upwards,  *'  with  the  two  fingers  bent  inwards  and  two 
extending  upwards,  the  latter  two  being  the  index  fin- 
ger and  the  next,  the  palm  being  towards  the  body." 
(III.  f.  133,  135.) 
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''  Q.  Was  the  gesture  of  raisiDg  the  arm  with  the  two  fin 
gers  of  the  hand  amoDg  those  you  have  mentioned,  accompa- 
nied with  any  sound  ? 

A.  Generally — It  was,  a-a-a  ;  I  can't  spell  it,  or  pro- 
nounce an  inquisitive  sound  ;  sometimes  a  sound  of  iaterrpga- 
tion. 

Q.  Upon  that  gesture  and  sound  heing  made,  what  was 
said  or  done  hy  you  or  by  Mrs.  Parish,  when  you  were  pre- 
sent ? 

A.  She  or  myself  would  turn  towards  him,  and  put  ques- 
tions to  him  as  to  what  he  wanted  or  required.'^ 

At  fo.  326,  he  describes  another  motion  to  the 
same  purport. 

^^  Q.  Did  you  ever  see  Mr.  Parish  put  his  fingers  in  his 
mouth  ? 

A.  Yes. 

Q.  Please  to  describe  that  motion. 

A.  (The  witness  here  puts  the  first  two  fingers  of  his 
hand  between  his  lips,  resting  the  ends  on  his  teeth  and 
lower  lip.) 

Q.  Was  that  motion  habitual  or  frequent  ? 

A.  I  have  seen  it  several  times,  it  was  not  habitual. 

Q.  Did  he  accompany  it  with  any  sound  ? 

A.  Yes,  it  was  a  sound  of  inquiry,  looking  attentively  at 
the  person  who  was  talking  to  him. 

Q.  Was  that  a  simple  or  a  single  sound,  or  a  continous 
one? 

A.  Continuous  for  3,  4,  or  5  seconds. 

Q.  What  meaning  did  you  attach  to  that  gesture  and 
sound  ? 

A.  His  desire  to  get  information." 

Major  Richard  Delafield,  at  II.  f.  1796,  says: 

^' At  the  conclusion  of  a  sentence  on  the  part  of  one  of 
these  gentlemen,  for  example,  Mr.  Parish  would  look  most  in- 
quiringly in  the  eye  of  the  party,  at  the  same  time  raising  his 
left  hand  with  the  forefinger  of  that  hand  motioned  towards 
the  person  who  had  been  so  addressing  him,  and  making  a 
sound  of  the  voice  which  would  be  followed  by  prolonged  con- 
versation in  explanation  of  the  subject  talked  about. 

Q.  What  motions  or  gestures  did  you  observe  ? 
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A.  Moving  backwards  and  forwards  on  the  occasion  of  irrita- 
tion that  I  spoke  of  yesterday,  sideways  with  much  vehemence 
when  looking  steadfastly  and  inquiringly  as  I  say,  raising  up 
and  slightly  inclining  forward  as  I  look  at  you,  somewhat  as 
nearly  as  I  can  imitate  it,  and  in  all  these  motions  turning  to- 
wards the  person  who  was  in  converaation  with  him. 

Mr.  Davis  at  I.  f.  688,  thus  testifies : 

"  Q.  Will  you  please  to  describe,  as  well  as  you  can,  the 
sound  and  an  accompanying  gesture  or  movement  which  you 
call  the  expression  of  inquiry  ? 

A.  The  nearest  I  can  come  to  the  sound,  spelling  it,  is 
"  ne-ah,"  pronounced  quickly  "  ne-ah  "  "  ne-ah,"  with  his  two 
fore-fingers  of  the  left  hand  up,  looking  at  the  person  of  whom 
he  inquired,  with  a  motion  or  shaking  of  the  two  fingers 
quickly  towards  the  person.  The  tone  would  indicate  an  em- 
barrassment of  utterance  in  commencing  a  sentence,  such  as 
one  often  hears  from  an  embarrassed  speaker  in  beginning  a 
sentence." 

This  sign  of  inquiry  or  of  interrogation,  or  of  a 
desire  to  communicate,  is  spoken  of  by  various  other 
witnesses.  Nurse  Brown  (11.  f.  1329.)  Young  (IL  £ 
683.) 

This  certainly  was  an  ingenious  device.  It  caught 
Mr.  Lord  completely  {antep,  326.)  He  could  not  discredit 
his  highly  respectable  clients ;  and  with  him  this  thing 
and  Mrs.  Parish's  interpretations,  passed  for  gospel  truth. 

My  friend,  Mr.  Brady,  will  mention  a  good  illustra- 
tration  of  this  language  of  signs.* 

**-  Chaa^benU  Edinburgh  Jownalyfw  ISSS^ji.  88. 

«  TWO  WAYS  OF  TELUNG  A  STORY." 

'*  Sng  James  Yl.,  on  remoying  to  London,  was  waited  upon  by  the  Spanish 
ambassador,  a  man  of  erudition,  bnt  who  had  a  eroUihet  in  his  head  that  ereiy 
country  should  have  a  professor  of  signs,  to  teach  him  and  the  like  of  him  to  un- 
derstand one  another.  The  ambassador  was  lamenting  one  day,  before  the  king, 
this  great  desideratum  throughout  all  Europe,  when  the  king,  who  was  a  gueeriah 
sort  of  a  man,  says  to  him,  *  Why,  I  have  a  pn^essor  of  signs  in  the  northenunost 
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Mrs.  Parish  got  along  veiy  well  with  Mr.  Lord  in  this 
sign  languague ;  nor  is  it  strange  that  she  did.  His  way 
was  to  let  her  suggest  to  the  testator  any  gift  she  desired, 
and  if  he  nodded  assent,  very  well,  down  it  went  into  the 
codicil.     If  he  shook  his  head,  disseiUierUe,  it  was  laid 


college  in  my  dominions,  namely,  at  Aberdeen  ;  bat  it  is  a  great  way  all^  perhaps 
tax  hundred  miles.'  *  Were  it  ten  thousand  leagues  ofi^  I  shall  see  him/  sajs  the 
ambassador,  '  and  am  determined  to  set  out  in  two  or  three  days.'  The  king  saw 
he  had  committed  himself,  and  writes,  or  causes  to  be  written,  to  the  UniTeisity^of 
Aberdeen,  stating  the  case,  and  desiring  the  professons  to  put  him  a£f  in  lane  my, 
or  make  the  best  of  him.  The  ambassador  arrives,  ia  received  with  great  solem- 
nity, but  soon  began  to  inquire  which  of  them  had  the  honor  to  be  professor  of 
signs ;  and  being  told  that  the  Professor  was  absent  in  the  Highlands,  and  would 
retam  nobody  coald  say  when,  says  the  ambassador,  '  I  willj  wait  his  lotani, 
though  it  were  twelve  months.'  Seeing  that  this  would  not  do,  and  that  they  had 
to  entertain  him  at  a  great  expense  all  the  while,  they  conttiTod)  a  stratagem. 
There  was  one  Geordy,  a  butcher,  blind  of  one  eye,  a  droll  fellow,  with  much  wit 
and  roguery  about  him.  He  is  got,  told  the  story,  and  instructed  tp  be  a  proles- 
sor  of  signs,  but  not  to  speak  on  pain  of  death.  Geordy  undertakes  it^  The  am- 
bassador is  now  told  that  the  professor  of  signs  would  be  at  home  next  day,  at 
which  he  rejoiced  greatly.  Geordy  is  gowrud^  vigffed,  and  placed  in  a  chair  Gf 
state  in  a  room  of  the  college,  all  the  professors  and  the  ambassador  being  in  an 
adjoining  room.  The  ambassador  is  now  shown  into  Geordy's  room,  and  left  to 
converse  with  him  as  well  as  he  could,  the  whole  professors  waiting  the  issue  with 
fear  and  trembling.  The  ambassador  holds  up  one  of  his  fingers  to  Geccdy ; 
Geordy  holds  up  two  of  his.  The  ambassador  holds  up  three  ;  Geordy  denches 
his  first  and  looks  stem.  The  ambassador  then  takes  an  orange  firom  his  pocket, 
and  holds  it  up ;  Geordy  takes  a  piece  of  barley*cake  from  his  pocket,  and  holds 
that  up.  After  which  the  ambassador  bows  to  him,  and  retires  to  the  other  pitifesBors, 
whoanxiously  inquire  his  opinion  of  their  brother.  '  He  is  a  perfect  miracle,'  says 
the  ambassador ;  'I  would  not  give  him  for  the  wealth  of  the  Indies.'  *  Well,' 
say  the  professors,  /  to  descend  to  particulars.'  <  Why,'  said  the  ambassador, 
'  I  first  held  up  one  finger,  denoting  that  there  is  one  God ;  he  held  up  two,  ^goi- 
fying  that  there  are  the  Father  and  Son ;  I  held  up  three,  meaning  the  Holy 
Trinity ;  he  clenched  his  fist,  to  say  that  these  three  are  one.  I  then  took  out  an 
orange,  signifying  the  goodness  of  God,  who  gives  his  creatures  not  only  the  seces- 
saries,  but  the  luxuries  of  life ;  jxpoa  which  the  wonderful  man  presented  a  piece 
of  bread,  showing  that  it  was  the  staff  of  life,  and  preferable  to  every  luxury^'  The 
professors  were  glad  that  matters  had  turned  out  so  well ;  so^  having  got  quit  of 
the  ambassador,  they  next  got  Geordy,  to  hear  his  version  of  the  signs.  '  WeO, 
Geordy,  how  have  yon  come  on,  and  what  do  you  think  of  yon  man?'  *  The 
rascal,'  says  Geordy,  '  what  did  he  do  first,  think  you  ?  He  held  up  one  finger, 
as  much  as  to  say,  you  have  only  one  eye  ?  Then  I  held  up  two,  meaning  that 
my  one  eye  was  perhaps  as  good  as  both  his.  Then  the  fellow  held  up  throe  of 
his  fingers,  to  say  that  there  were  but  three  eyes  between  us ;  and  then  I  was  so 
mad  at  the  scoundrel  that  I  tUeked  my  nieve;  and  wanted  to  come  awhack  on  the  side 
of  his  head,  and  wood  ha*  done  it  too  but  for  your  sakes.    Then  the  rascal  did  not 
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aside,  and  was  brought  up  again;  and  so  on,  until  he  as- 
sented.   But  of  this,  more  hereafter. 

Let  us  see  how  the  "  sign  of  inquiry"  availed  with 
others. 

Mr.  Folsom  (I.  f.  1181  to  1183)  thus  testifies  : 

"  We  always  made  great  efforts  to  find  out  what  Mr.  Parish 
wanted,  but  never,  to  the  best  of  my  memory,  has  Mr.  Parish 
ever  been  able  to  convey  his  wishes  to  me  to  my  satisfaction  ; 
being  unable  to  speak,  he  could  do  nothing  but  make  mo- 
tions with  his  hand,  and  these  motions  were  almost  always  of 
a  similar  character  on  these  occasions  of  the  carriage  meet- 
ings, and  they  were  of  this  character  ;  on  coming  before  him, 
he  would  always  put  up  his  hand,  raising  it  with  the  two  fore- 
fingers extended,  and  the  remaining  three  partially  closed,  or 
sometimes  two^  shaking  it  as  he  raised  it,  and  then  turning  it 
over,  putting  the  tops  of  the  fingers  downwards,  with  the 
same  shaking  motion,  accompanying  it  with  a  sound  from  bis 
mouth,  which  the  letters  a  s  e  would  express  more  nearly  than 
any  others  ;  these  motions  of  his  would  become  more  violent, 
as  Mrs.  Parish,  in  trying  to  express  what  he  meant,  failed  to 
do  so  ;  the  voice  might  cease  or  might  be  continued  in  the 
same  manner  ;  as  he  became  more  excited,  the  a  s  e  would 
become  more  emphatic  or  loud ;  I  do  not  mean  to  say  that 
the  shaking  motion  was  involuntary,  nor  do  I  say  it  was  volun- 
tary ;  I  know  not ;  the  motion  was  such  as  I  might  make  if 
I  should  say,  ^  you  do  not  understand  me.' 

Q.  How  did  these  scenes  of  a  motion  which  you  have  just 
now  been  describing  usually  terminate  ? 

A.  He  would  eventually  fall  back,  or  lay  back,  apparently 
giving  it  up,  apparently  perfectly  placid^  and  seeming  to  have 
no  further  effort  to  make." 

Mr.  Kemochan  thus  testifies  at  (I.  f.  848-50) : 

^^  A.  Yes,  he  had  a  motion  of  his  left  hand,  which  he  used 
in  connection  with  a  sound^  a  continuous  sound  ;  and  some- 

stop  with  his  pro70catioii  here,  bnt,  forsooth,  takes  out  an  orange,  as  much  as  to 
say,  your  poor,  beggarly,  cold  conntiy  cannot  produce  that.  I  showed  him  a 
whang  of  a  bear  bannock,  meaning  that  I  did  na'  care  a  farthing  for  him  or  his 
trash  neither,  as  lang's  I  hae  this  I  But  by  a*  that* s  guid,'  concluded  Geordy, 
'  Vm  angry  yet  that  I  didna'  thrash  the  hide  o'  the  scoundrel ! ' 

"  So  much  for  signs,  or  two  ways  of  telling  a  stoiy." 

Mr.  Diarmid's  Scrap  Book  is  given  as  the  book  from  which  the  above  is  takea 
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times  when  more  vehement  than  at  others^  he  wonld^pnt  his 
two  fore-fiDgers  in  his  mouthy  his  mouth  being  open,  and  the 
sound  being  continued,  until  sometimes  it  was^stopped  by  the 
intervention  of  the  fingers ;  that  was  the  universal  motioD, 
waving  the  lefl  hand  with  the  two  fore-fingers  extended  ;  the 
other  two  closed  on  the  palm,  back  and  forth,  across  in  front, 
terminated  generally  by  putting  them  in  his  mouth  ;  the  ocm- 
tinued  sound  was  like  nin,  nin,  nin  ;  the  sound  was  always 
the  same,  but  sometimes  more  rapid  and  louder  than  at 
others;  if  it  could  be  spelled  at  all,  it  must  always  be 
spelled  with  the  same  letters. 

Q.  Did  you  ever  understand  or  attach  any  meaning  to 
this  last-mentioned  motion  or  series  of  motions  with  the  hajid, 
or  the  sounds  accompanying  them  ? 

A.  I  certainly  never  understood  them ;  I  was  told  that 
he  wanted  to  be  informed  of  something  ;  I  attached  no  defi- 
nite meaning  to  them  of  my  own  observation. 

Q.  Did  you  yourself  ever  discover  or  perceive  by  these  last- 
mentioned  sounds  and  motions,  that  he  wanted  to  be  informed 
of  any  thing  ? 

A.  I  was  told  that  was  his  object,  but  I  never  could  make 
it  out  with  any  certainty  myself;  I  fi^quently  acted  on  the 
suggestion  that  he  wanted  to  make  some  inquiries,  and  would 
go  on  to  communicate  whatever  I  thought  would  be  interest- 
ing, but  was  never  perfectly  satisfied  that  I  had  hit  the  ob- 
ject." 

Again  at  (L  £  1074) : 

"  Q.  Was  it  a  circumstance  of  rare,  or  of  Sequent  occur- 
rence,'^that  after  many  trials,  you  or  those  present  gave  up 
further  trials,  without  supposing  his  desire  to  have  been  dis- 
covered ? 

A.  That  frequently  happened.*' 

Mr.  Kernochan  further  testifies  thus  (I.  f.  1090, 
1091) : 

^^  Q.  You  spoke  of  the  efibrt  to  get  at  Mr.  Parish's  mean- 
ing, and  that  that  was  by  suggestions  made  to  him — what  was 
the  character  of  those  suggestions  ? 

A.  *  It  is  impossible  to  say  now ;  they  were  every  thing 
one  could  think  of;  they  covered  the  whole  ground  of  con- 
jecture. 

Q.  By  whom  were  they  made  ? 

A.  By  Mrs.  Parish  sometimes,  and  sometimes  by  me. 
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Q.  Ever  by  any  other  person  in  your  presence  ? 

A.  If  it  took  place  at  the  house,  and  either  of  the  Messrs. 
Delafield  were  present,  they  would  add  their  ingenuity  to  the 
extent  of  conjecture. 

Q.  Was  the  object  of  these  suggestions  simply  to  find  tut 
what  he  wanted  ? 

A.  So  far  as  I  knew,  altogether/' 

Wingrove  thus  testifies  at  (I.  f.  1663  to  1665) : 

"  Q.  What  efibrts  were  made  at  different  times  to  ascer- 
tain Mr.  Parish's  wants  ? 

A.  Not  a  great  deal  of  efibrt  that  I  should  say ;  I  have 
made  a  great  many  efforts  myself ;  that  is  all. 

Q:  What  efforts  were  made  by  others  besides  yourself  ? 

A.  That  I  can't  say  ;  Mrs.  Parish  sometimes  would  make 
an  effort  to  find  out  what  Mr.  Parish  wanted  on  marketing 
affairs ;  anything  else  I  had  no  knowledge  of. 

Q.  Do  you  mean  to  say  that  you  witnessed  no  other  ef- 
fort of  Mrs.  Parish  to  get  at  his  wants  or  meaning  ? 

A.  She  has  made  efforts  to  make  out  what  Mr.  Parish 
wanted  several  times  in  my  hearing,  but  she  could  not ;  I 
would  then  leave  the  room. 

Q.  Were  the  subjects  upon  which  she  made  thelSe  efforts, 
of  which  you  have  last  spoken,  other  than  those  relating  to 
eating  ? 

A.  They  were ;  they  consisted  of  what  I  didn't  know 
anything  about ;  I  knew  nothing  about  business  transac- 
tions. 

Q.  In  what  form  were  these  efforts  made  ? 

A.  She  would  ask  Mr.  Parish  if  he  wanted  anything  that 
she  knew  anything  about,  and  he  would  repeat,  yanne, 
yanne,  yanne^  put  his  fingers  up  with  gestures  of  the  head 
and  body,  and  then  she  would  suggest  different  things,  such 
as  would  you  like  to  see  Dr.  Delafield,  or  Mr.  Marcoe,  is  it 
anything  about  going  down  town,  or  business,  or  store,  or 
marketing,  and  all  such  like ;  after  a  continuation  ten  or 
fifteen  minutes  I  thought  it  was  not  my  place  to  stop  there 
any  longer,  and  I  would  leave  the  room,  and  when  I  returned 
Mrs.  Parish  would  say,  '  Thomas,  I  have  found  out  what  Mr. 
Parish  wanted,'  and  I  would  say  in  reply,  *  I  am  happy  to 
hear  it,'  but  I  did  not  know  what  it  was  ;  as  a  matter  of 
course  Mrs.  Parish  did  not  tell  me." 

See  Youngs  (11.  f.  722  to  726.) 
Again  at  (I.  f.  1651  to  1654),  Wingrove  says.: 

34 
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"  Q.  Did  you  ever  know  Mr.  Parish  to  pay  a  visit  to  his 
cellar  below  ground  in  the  night  time  ? 

A.  On  one  occasion  I  have.  Mrs.  Parish  went  to  the 
kitchen,  as  usual,  to  order  breakfast ;  not  being  able  to  find 
ou*  what  Mr.  Parish  wanted,  he  went  in  search  of  what 
he  wanted,  himself,  first  going  into  the  kitchen,  and  then  to 
the  pot  closet  adjoining,  or  scullery,  and  searching  the  shelves. 
He  could  not  find  out  what  he  wanted.  Then  we  left  the 
kitchen,  and  turned  down  to  the  cellar,  twelve  or  foart^n 
steps,  I  should  say,  leading  down,  Mr.  Parish  searched  all 
round  there,  with  the  assistance  of  all  the  servants  ;  giving 
up  all  hopes  of  finding  out  what  was  wanting,  we  came  back 
to  the  cellar  stairs,  and  one  of  the  servants  mentioned  cian- 
berries,  and  that  appeared  to  Mr.  Parish  as  if  that  was  what 
he  was  looking  for.  We  got  up  the  steps,  and  walked  to  his 
bed  as  usual. 

Q.  Before  the  servant  named  cranberries,  had  Mr.  Parish 
been  asked  whether  he  wanted  other  things  ? 

A.  Yes,  we  guessed  at  everything  we  could  think  of,  and 
Mrs.  Parish  also. 

Q.  How  many  different  questions  were  put  to  him  at  that 
time  according  to  your  best  recollection  ? 

A.  As  to  that  I  could  not  say. 

Q.  How  many  different  persons  addressed  questions  to 
him? 

A.  I  should  say  five  or  six.  All  the  servants  that  were 
altogether,  and  they  all  guessed  at  something  that  they 
thought  of  at  the  time,  the  same  as  we  always  have  done  on 
such  occasions. 

Q.  Were  the  questions  put  to  him,  as  to  what  he  wanted 
on  that  occasion,  few  or  many  ? 

A.  They  were  put  several  times,  but  how  many  I  don't 
know.  I  should  say  that  all  who  were  there  put  questions. 
Mrs.  Parish  and  myself  more  than  the  others — ^I  should  think 
BO.  +  +  On  this  occasion  Mr.  Parish  was  very  passionate, 
and  very  much  excited,  and  I  assisted  him  in  going  around, 
as  usual,  by  the  arm,  and  I  received,  myself,  some  several 
punches  of  bis  elbow,  on  the  stairs,  on  our  returning  back 
from  the  cellar.  Mrs.  Parish  was  standing  on  the  head  of  the 
stairs,  looking  at  the  occurrence.  The  stairs  are  very  steep, 
and  they  were  all  laughing  at  me  getting  what  I  did.  That 
is  all  the  account  I  can  give  of  it.'' 

At  (I.  f.  1728),  nurse  Clarke  says : 

'^  Mrs.  Parish  then  came  in  after  this  generally ;  then  there 
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would  be  a  speak,  something  about  dinner ;  Mrs.  Parish  would 
say  what's  going  to  be  for  dinner  to-day  ;  then  he  would  say 
neay,  neay,  neay  ;  then  she  would  go  over  so  many  things  to 
him  ;  ask  him  different  things,  if  he  wanted  so  and  so  ;  he 
would  say  neay,  neay  ;  then  if  Mrs.  Parish  could  not  find  out 
what  he  wanted,  he  would  apply  to  me  by  the  fingers,  raising 
his  hand  and  saying,  neay,  neay ;  then  if  I  couldn't  manage 
it,  or  Mrs.  Parish  neither,  we  would  have  to  wait  for  an  hour, 
maybe  two  hours,  maybe  we  would  not  find  it  out  for  that 
day  ;  if  we  could  not  find  out  what  he  wanted,  something, 
else  would  be  got  then  ;  then  I  generally  left." 

Again,  at  (I.  f.  1751,. 1752),  he  says: 

"  Q.  When  you  and  Mrs.  Parish  tried  to  find  out  what  he 
wanted,  how  long  did  you  generally  spend  putting  questions 
to  him  for  that  purpose  ? 

A.  We  might  spend  an  hour  sometimes — ^sometimes  two 
hours,  and  we  might  not  get  it  that  day,  and  we  might — ^and 
we  might  not  get  it  at  all  from  him.- 

Q.  When  you  thought  that  he  rejected  a  suggestion^  did 
you  ever  repeat  the  same  suggestion  to  him  afterwards  ? 

A.  Yes,  sir. 

Q.  Had  you  asked  him  any  other  questions  in  the  mean- 
time ? 

A.  Yes,  sir. 

Q.  When  you  repeated  what  you  had  before  suggested, 
what  did  he  do  ? 

A.  Suppose  1  had  asked  him  whether  he  wanted  a  glass 
of  water,  or  anything  about  dinner,  he  would  say  neay,  neay, 
and  1  would  come  around  to  it  again,  and  ask  him  if  he  would 
have  a  glass  of  water,  he  would  say  ^  neay,  neay,'  and  put 
his  hand  down  with  his  fingers  pointing  on  the  table  for  a 
glass  of  water." 

Though  the  witnesses  produced  by  Mrs.  Parish  try 
to  soften  it  a  little,  they  give,  upon  the  whole,  no  bet- 
ter account  of  this  '*  note  of  interrogation." 

Nurse  Brown's  testimony  is  quite  to  the  point. 
(II.  f.  1544,  1545.) 

Q.  "  Was  he  capable  of  starting  in  conversation  any  topic 
of  his  own,  or  was  he  dependent  on  others  for  such  topic  ? 
A.  He  would  indicate  by  signs,  as  I  have  named  before, 
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in  the  middle  of  conversation  going  on,  as  of  a  person  having 
died,  as  it  were  yesterday,  he  would  stop  them  in  their  con- 
versation, and  in  bis  way,  with  the  sound  and  his  finger, 
would  make  inquiry. 

Q.  Was  that  the  way  when  the  name  of  the  person  was 
not  mentioned  in  the  conversation  ? 

A.  Tes ;  he  would  like  to  have  the  whole  particulars,  and 
show  anxiety,  till  he  did,  or  restlessness. 

Q.  How  would  he  indicate  his  wish  to  speak  about  a  per- 
son whose  name  was  not  mentioned,  and  who  was  not  present  / 

A.  The  same  way,  with  his  finger  and  the  sounds. 

Q.  How  did  you  find  out  then  which  of  the  500,000  in- 
habitants of  the  city  he  referred  to  ? 

A.  Because  I  would  have  to  name  to  him. 

Q.  Did  you  ever  fail  in  finding  out  what  person  he  meant  ? 

A.  Not  if  there  was  conversation  going  on  concerning  that 
at  the  time. 

Q.  Did  you  at  any  time,  when  conversation  was  not  going 
on,  fail  to  find  out  what  person  he  referred  to? 

A.  Yes,  sir ;  many  times." 

At  (H.  f.  1377-8.) 

'^Q.  Did  you  observe  as  to  any  habit  of  Mr.  Parish  as  to 
giving  up  or  persevering  in  his  motions  of  inquiry  ? 

A.*  If  he  wished  any  thing  to-day,  and  we  could  not  answer 
it,  or  find  out  what  he  wanted,  it  would  be  persevered  in  on 
the  morrow  by  Mr.  Parish,  to  see  if  we  had  found  out  what  he 
wanted." 

At  (11.  f.  1616.) 

"Q.  When  Mr.  Parish  was  thus  trying  to  make  his  wishes 
understood,  who  put  the  questions  to  him  ? 

A.  Sometimes  myself,  sometimes  Mrs.  Parish  or  the 
Messrs.  Delafield,  or  some  of  the  servants  that  would  be  pres- 
ent. 

Q.  Did  you  ever  yourself  put  the  questions  to  him  when 
Mrs.  Parish  was  present  ? 

A.  Yes,  sir,  if  I  was  called  upon. 

Q.  Were  you  ever  called  upon  to  put  the  questions^  and  if 
so,  by  whom  ? 

A.  Yes,  sir,  by  Mrs.  Parish,  and  by  Mr.  Parish  himself." 

At  (XL  f.  1511-12.) 

"  Q.  You  speak  of  Mr.  Parish's  great  perseverance  in  fol- 
lowing up  an  object,  when  you  or  the  person  questioning  him 
did  not  readily  guess  at  or  hit  the  object  he  had  in  view ;  how 
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long  have  you  known  the  attempt  to  ascertain  his  wishes  in 
this  way  continued  before  you  reached  an  object  to  which  he 
assented  ? 

A.  Three  days. 

Q,  How  long  would  he  keep  you  putting  things  to  him,  on 
these  occasions,  on  the  same  day  and  at  one  time  ? 

A.  From  five  to  fifteen  minutes. 

Q.  Did  he,  when  one  attempt  of  this  kind  made  upon  a 
particular  day  failed,  leave  it  over  from  that  time  till  the  next 
day,  or  would  he  fi*om  time  to  time  as  leisure  or  opportunity 
occurred,  set  you  going  again  and  experiment  for  from  five  to 
fifteen  minutes,  on  the  same  day  ? 

A.  If  the  business  was  urgent,  he  would  renew  the  attempt; 
if  not,  it  would  go  on  to  the  next  day. 

Q.  On  these  occassions,  how  often  have  you  known  him  to 
resume  the  effort  on  the  same  day ;  that  is,  how  many  distinct 
efforts  have  you  known  him  to  make  on  the  same  day  ? 

A.  I  think  I  may  say  from  three  to  four  times  a  day. 

Q.  How  did  these  repeated  ineffectual  attempts  to  make 
you  find  out  what  he  wanted  affect  his  temper  and  conduct  ? 

A.  Sometimes  with  despair,  sometimes  he  would  give  it 
up,  putting  his  hand  on  his  knee,  shrug  his  shoulders  and  give 
it  up. 

Q.  Did  it  not  firequently  make  him  show  a  good  deal  of 
anger  and  irritation  ? 

A.  Yes,  sir. 

Q.  How  and  by  what  acts  would  he  manifest  such  anger 
and  irritation  ? 

A.  He  would  shake  his  head,  slapping  his  hand  on  his 
knee  three  or  four  times  in  succession  ;  put  his  hand  out  to 
the  person  ;  shake  his  hand  as  much  as  to  say,  You  are  stupid, 
or  something  to  that  effect." 

Youngs,  the  carpenter,  at  (II.  f.  723  to  726),  testifies : 

^^  I  have  spent  from  ten  minutes  to  an  hour  trying  to  un- 
derstand him  during  these  times  ;  when  it  had  been  of  long 
duration  he  would  get  nervous — slightly  nervous — ^never  to 
any  much  extent,  would  show  irritability  a  little. 

Q.  Trying  to  understand  him — ^in  what  respect,  and  in 
what  way  did  you  make  the  trials  ? 

A.  By  suggesting  subjects  that  we  thought  he  wanted  to 
talk  about. 

We  would  then  pursue  the  subject  as  it  might  be,  until  it 
'  was  exhausted ;  two  or  three  times  I  went  away  from  the 
house,  not  having  arrived  at  his  wishes,  or  not  having  under- 
stood him,  and  bad  a  second  effort  at  it ;  sometimes  Mrs. 
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Parish  would  send  me  word  that  they  had  found  out  what  be 
wanted;  and  directed  me  to  go  on  and  do  it/' 

Mr.  Charles  A.  Davis  describes  these  failures  extremelv 
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well.  At  I.  f.  639,  he  says :  "  After  he  gave  it  up  he  would 
waive  his  hand,  as  if  putting  the  inquirer  aside,  throw 
his  head  back  and  moan,  as  expressive  of  regret."  At 
I.  f.  597  he  says :  "  Several  subjects  that  we  had  been 
speaking  of  and  about,"'  were  suggested  to  the  testetor, 
"  he  rejected  them  all  with  an  emphatic  no,  no,  and  in- 
clined to  give  it  up  by  waving  his  hand,  and  putting  his 
head  back,  indicating  it  was  no  use  to  try  any  farther." 
On  this  occasion,  however,  Mr.  Davis  tried  his  skill  upon 
him  after  every  body  else  had  failed.  He  thinks  he  hit 
the  object  of  Mr.  Parish's  inquiry ;  and  what  was  the 
result  ? 

Here,  in  his  own  house,  in  the  midst  of  a  large  com- 
pany of  firiends,  the  testator  was  obhged  to  endure  "A 
great  laugh,  on  the  occasion  of  my  success  after  all  the 
others  had  failed."  (I.  f.  564.) 

I  will  close  my  extracts  from  the  evidence  on  this 
head,  with  the  very  lucid  statement  of  Dr.  Markoe.  He 
thus  testifies :  (H.  f.  2120.) 

*  "  Q.  You  have  mentioned  two  or  three  instances  in  ^hicn 
there  was  a  failure  to  get  at  his  meaning  ;  please  to  mention 
those  instances  ? 

A.  The  first  was  on  the  occasion  of  his  market  man  com- 
ing to  him  for  orders  for  dinner,  which  happened  to  be  at  the 
moment  of  my  visit ;  the  mode  of  proceeding  in  this  case  was 
very  easy  ;  it  was  simply  to  enumerate  the  ordinary  articles 
for  the  table,  and  his  assent  or  dissent  to  these  articles  wb^^ 
named,  indicated  what  he  wanted  for  dinner ;  if  articlea 
enough  had  been  named  to  satisfy  him,  he  ceased  to  make  the 
interrogative  gesture  or  sound ;  if  he  was  not  satisfied,  be 
would  keep  on  making  the  gesture  until  he  was  satisfied ;  o^ 
this  particular  occasion,  after  the  ordinary  things  had  he^° 
enumerated,  he  kept  on  making  the  gesture,  and  the  <^^^^' 
sation  was  extended  and  repeated,  but  he  was  not  satisfi^.' 
it  was  continued^until  he  became  very  much  excited  and  J^' 
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tated  about  it,  and  finally  dropped  it,  without  succeeding,  on 
that  day,  in  finding  out  what  he  wanted  ;  Mrs.  Parish  and 
the  servant  who  usually  went  to  market,  made  these  sugges- 
tions." 

Having  thus  called  your  Honor's  attention  to  the 
evidence  in  detail.  I  submit  that  my  introductory 
statement  as  to  the  frequent  failures,  to  ascertain  that 
the  testator  had  any  meaning,  after  long  and  painful  ef- 
forts, is  fully  substantiated.  The  most  familiar  subjects, 
his  meat  and  drink,  those  in  which  he  took  most  inter- 
est, could  not  Ije  brought  within  the  reach  of  his 
insignificant  pantomime. 

I  beg  pardon.  His  wife  was  inspired.  (HI.  f.  1527.) 
Yet  she  did  not  always  succeed  in  the  presence  of  wit- 
nesses ;  but,  if  her  word  is  to  be  taken,  she  always 
found  out  what  he  was  driving  at.  This,  to  be  sure, 
was  after  the  witness  had  left.  She,  however,  was 
careful  to  appease  all  curiosity.  The  next  time  they 
met  she  told  the  person  who  had  witnessed  her  failure, 
that,  after  he  left,  she  had  discovered  the  testator's 
thoughts.     (L  f.  1665,  3350.    H.  f .  726.) 

So  much  for  the  speech  and  gesticulation  of  the 
testator.  We  have  seen  in  what  degree  it  served  as  a 
reliable  or  satisfactory  channel  of  communication  be- 
tween the  testator  and  those  around  him. 

i  I  now  invite  attention  to  his  penmanship  or  writ- 
ing. 

Henry  Parish,  up  to  the  time  of  his  apoplectic 
seizure,  could  write  as  good  a  letter  as  any  merchant  of 
his  time.  By  abundant  specimens  before  you,  it  ap- 
pears that  he  habitually  wrote  as  well-worded,  intelli- 
gible, and  sensible  letters  as  any  of  us  here  would  be 
likely  to  write  on  similar  subjects.  (III.  f.  1011  to 
1119,  1212,  1382,  1431,  1530  to  1537.)  Alas!  how 
changed  was  he  during  the  whole  of  these  six  years ! 
(L  f.  3044   to   3051,  3250  to   3283.    H.  f.  965   to 
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974,  1160  to  1197.  III.  f.  352  to  380.  IL  £  2015, 
2090  to  2101.  I.  f.  1707  to  1714.  III.  f.  424.  I.  f. 
1811,  1855.)  Paper,  pen,  and  ink,  lead-pencil  and 
paper,  slate  and  slate-pencil,  black-board  and  chalk,  the 
separate  letters  of  the  alphabet  in  the  form  used  by 
children  three  or  four  years  old ;  every  facility  for 
using  alphabetical  language  as  a  means  of  commnni- 
eating  ideas  that  ingenuity  could  suggest,  were  succes- 
sively placed  before  him,  and  every  hopeful  expedient 
employed  to  induce  a  use  of  them,  down  to  setting  be- 
fore him,  as  before  ia  baby-learner,  a  copy  of  his  own 
name.    And  all  this  without  any  result  whatever. 

I  say,  "  without  any  result  whatever,"  because,  as  1 
conceive,  it  is  not  proved  that  he  ever  made  a  letter. 
But  I  shall  first  speak  of  things  admitted,  and  will 
state  the  case  as  the  proponent's  counsel  state  it 

It  is  not  pretended  that  he  ever  wrote  more  than 
three  words.  These  are :  "  wills,"  some  part  of  his  own 
name,  or,  if  you  please,  the  whole  of  it,  and — to  take 
in  Fisher  as  a  witness — the  word  "  horse."  It  is  not 
pretended  that  he  ever  wrote  more  than  these  three 
words.  It  is  not  pretended  that  he  ever  wrote  two 
words  at  one  time ;  it  is  not  pretended  that  he  ever 
wrote  a  single  sentence ;  it  is  not  pretended  that  he 
ever  wrote  two  consecutive  words  at  once ;  it  is  not 
pretended  that  he  wrote  a  sentence  or  that  he  ever  at- 
tempted to  write  a  sentence ;  and — ^to  depart  for  an 
instant  from  the  spirit  in  which  I  have  thus  far  spoken 
— ^to  turn  aside  from  merely  detailing  the  pretences,  the 
false,  shallow  pretences  of  this  shallow  case— it  is  not 
proved  in  any  way,  to  the  satisfaction  of  any  man  ot 
common  understanding,  that  he  ever  wrote  one  single 
word,  or  even  one  single  letter. 

Here  let  us  pause  for  a  moment's  retrospect 

I  ask  your  Honor  to  consider :  first,  his  previous 
capacity ;  secondly,  his  extremely  limited  speech  and 
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pantomime ;  thirdly,  his  sufferings  and  those  of  his 
family  and  friends  from  the  frequent  impossibility  of 
ascertaining  his  wishes  or  the  cause  of  his  manifest  dis- 
turbance ;  fourthly,  the  adequacy  of  his  vision ;  fifthly, 
the  full  and  adequate  power  of  his  left  hand  and  arm ; 
sixthly,  that  he  was  furnished  with  all  these  varied  and 
these  ample  facilities  for  using  the  alphabet ;  and  on 
these  clearly  established  facts,  without  going  a  step 
further  into  the  case,  I  ask  your  Honor,  is  there  any 
possible  line  of  argument  or  course  of  reasoning  by 
which  his  failure  to  communicate  his  wishes  by  the 
latter  means,  even  on  one  single  occasion,  during  so  long 
a  period  as  six  whole  years — most  of  them  years  of 
sound  bodily  health — can  be  attributed  to  any  cause 
other  than  absolute,  utter,  irremediable,  total  idiocy  ? 

In  but  one  way  could  a  negative  response  be  given  to 
this  question.      It  might  be  attributed  to  "lunacy." 

I  grant  that  a  perverted  will  might  cause  a  man  to 
render  himself  for  six  long  years  an  object  of  contempt 
and  ridicule  to  his  enemies,  if  he  had  any ;  and  a  source  of 
astonishment  and  grief  to  his  friends,  and  persistently  to 
overwhelm  himself  during  all  this  period  with  vexation 
and  distress  of  mind,  rising  at  times  to  the  pitch  of  agony. 
'  That  indeed  is  supposable,  and  one  of  the  proponent's 
scientific  experts  adopts  that,  as  the  basis  of  his  opinion 
in  favor  of  the  testator's  mental  capacity  to  make  a  testa- 
ment.    (II.  f.  276  to  292.) 

We  need  not  pause  to  weigh  the  possibility  of  ascer- 
taining whether  it  was  the  result  of  a  perverted  wiD,  or 
arose  firom  a  total  want  of  mental  power ;  for  the  first  is 
lunacy,  and  the  latter  is  idiocy.  Either  condition  is  a 
state  of  mental  unsoundness,  and  proves  positive  incapa- 
city to  make  a  testament 

I  do  not  know  whether  my  friends  adopt  this  theory  of 

a  perverted  will ;  or  if  they  do,  and  say  the  scene  before 

you  is  attributable  to  perverted  will,  I  shall  only  differ 
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from  them  as  to  the  person  who  possessed  and  displayed 
it.  It  is  not  the  perverted  will  of  Henry  Parish,  hut  of 
his  wife,  Susan  Maria  Parish. 

Let  us  look  for  a  moment  at  the  theories  advanced, 
in  order  to  account  for  his  declining  to  use  the  alpha- 
bet.    That  of  a  perverted  will  does  not  answer  the  pro- 
ponent's purpose:  it  is  ^fdo  de  se.     Her  medical  gentle- 
men put  forth  faintly  and  haltingly  a  notion  somewhat 
akin  to  that  of  the  perverted  will.    They  say  he  was  im- 
wilHng  to  write.    It  is  also  conjectured,  that  from  some 
cause,  not  mental,  he  may  have  been  unable  to  write,  and 
an  attempt  is  made  to  account  for  this  inability  by  some 
very  odd  reasoning.     The  notion  of  physical  inability  to 
write  with  the  left  hand,  is  not  worth  disputing.    It  is 
altogether  too  preposterous ;  but  the  conjectured  unwill- 
ingness to  write,  like  the  perverted  will,  might  be  sup- 
posed.    Let  us  see  what  is  proven,  or  rather  what  is  sur- 
mised about  it  by  the  proponent's  witnesses.     They  sup- 
pose naturally  enough  that  it  was  a  Kttle  inconvenient  to 
vmte  with  the  left  hand.     We  aU  know  it  must  have  been 
at  first.     Then  they  opine  that  he  had  not  vigor  of  will 
sufficient  to  persevere.    In  a  word,  they  think  that  he 
had  not  the  power  of  voUtion  in  sufficient  strength  to  over- 
come the  fatigue,  as  they  call  it,  consequent  upon  the  first 
effort  to  write. 

If  this  be  so,  then  Henry  Parish,  even  to  gratify  any 
of  his  most  ardent  desires,  had  not  at'any  period  during  the 
six  years  in  question,  a  sufficient  degree  of  volition  or  power 
of  will  to  take  the  slight  trouble  of  writing  with  his  strong 
left  hand  so  much  as  one  single  line.     This  is  eifelo  de  se. 

It  supposes  that  he  lacked  precisely  that  which  con- 
stitutes all  a  man's  legal  or  moral  title  to  the  privileges  of 
making  a  testamentary  disposition.  He  Iwd  no  will.  He 
had  no  wish  or  desire  in  respect  to  property,  of  sufficient 
vigor  to  move  him  to  the  most  trifling  act  or  exertion. 

I  have  said  it  is  not  proven  that  Mr.  Parish  ever  made 
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one  letter.  In  my  review  of  the  testimony,  I  shall  fully 
establish  another  cognate  point.  It  is  not  sufficiently 
proven;  but  on  the  contrary,  is  affinnatively  and  eflPec- 
tually  disproven  that  he  ever  had  the  power  to  make,  with- 
out the  aid  and  direction  of  a  controlUng  and  governing 
hand,  any  one  of  those  marks  which  are  advanced  as  the 
authentication  of  these  codicils,  or  any  mark  to  any  other 
instrument  whatever. 

I  have  now,  in  a  general  way,  gone  over  the  subject 
of  Mr.  Parish's  post-apoplectic  term.  Without  dwelling 
too  much  on  details,  I  have  stated,  in  respect  to  his  con* 
dition,  merely  the  circumstances  that  are  actually  admit- 
ted, or  cannot  be  well  denied.  In  this  statement  of  his  pen- 
manship, or  use  of  the  alphabet,  I  have  adverted  to 
but  one  single  fact,  in  regard  to  which  my  statement  is 
not  fully  agreed  to  by  the  other  side.  They  do  indeed 
pretend  that  he  made,  or  tried  to  make,  two  or  three 
words  and  some  marks. 

We  have  now  seen  his  home :  his  whole  inner  life ; 
we  will  next  look  at  his  connection  with  the  outer  world 
in  respect  to  property.  What  became  of  his  estate  during 
this  long  apoplectic  period  P  How,  and  by  whom,  was  it 
managed  P 

This  head  will  be  found  to  possess  much  interest.  We 
shall  find  the  most  entire  and  perfect  harmony  between  the 
treatment  of  his  property  and  the  treatment  of  his  person^ 
The  same  law  and  wiU  governed  both.  His  person  was  well 
taken  care  of;  and,  so  far  as  the  skill  and  judgment  of  the 
ruling  mind  would  permit,  his  property  was  equally  cared 
for.  His  wife  took  care  of  it ;  she  operated  with  it,  invested 
it,  and  made  it  as  productive  as  she  could,  and  she  intended 
to  have  the  benefit  of  it.  Her  Counsel  state  this  to  your 
Honor,  and  say,  quite  imploringly,  that  it  would  be  a  very 
great  hardship  if  it  should  turn  out  that  all  the  laborious 
dealing  with  his  property,  by  herself  and  her  brothers. 
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should  eventuate  only  in  benefits  to  the  Parish  famfly.  It 
certainly  would  be  lamentable.  But  in  Masters  v.  Miller^  4 
T.  B.  329,  Lord  Kenyon  says :  "  No  one  should  be  allowed 
to  commit  a  fraud  Ttdthout  some  risk  of  loss  in  the  event  of 
detection/*  4  Teates,  83 ;  2  Vernon,  162 ;  18  Howard,  67. 
Before  inquiring  what  was  done  in  respect  to  the  propert}* 
after  the  apoplectic  attack,  and  inquiring  who  did  it,  we 
will  refer  to  his  method  of  taking  care  of  his  affairs  pre- 
viously to  that  event. 

He  was  a  perfect  merchant.  He  kept  full  and  accih 
rate  sets  of  books.  He  devoted  a  great  portion  of  hb 
time  to  them,  and  kept  constantly  at  hand  and  accessible, 
a  clear  and  accurate  statement  of  his  affairs.  This  was 
not  less  the  case  after  he  became  a  retired  gentleman  than 
it  was  before.  The  remark  apphes  as  well  to  accounts 
that  concerned  himself  alone  as  to  those  in  which  he  was 
jointly  concerned  with  others.  This  is  fully  shown  in  the 
testimony.  (I.  f.  1172  to  1176, 1186  to  1189.  HI.  t 
2065.) 

I 

In  January,  1845,  when  his  property  had  become  con- 
siderably separated  from  that  of  his  brother  Daniel,  he 
opened  a  new  set  of  books  for  his  private  estate.  This,  it 
will  be  seen,  was  seven  years  after  he  had  retired  from 
business,  was  long  after  he  had  made  his  will,  and  afta* 
his  European  tour.  In  book-keeper's  language,  this  was 
a  complete  set  of  accounts.  Every  thing  done  by  Henr} 
Parish  was  complete.  He  kept  a  check-book,  bank  pass- 
book, cash-book,  journal,  and  ledger.  The  ledger  inras 
kept  by  double  entry.  The  accounts  were  regularly  en- 
tered once  a  month  in  the  journal,  and  thence  posted  into 
the  ledger.  He  kept  separate  accoimts  for  every  piece  of 
real  estate,  and  for  each  class  or  description  of  personal 
property,  under  appropriate  heads.  He  also  kept  separate 
rent,  divided,  interest,  and  expense  accounts.  Those 
accounts  w^re  characterized  by  extreme  minuteness,  and 
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the  utmost  care  and  accuracy.  He  had  a  balance-sheet 
taken  off  twice  a  year,  always,  and  oftentimes  at  shorter 
intervals.  (I.  f.  1073, 1189, 1461, 1979.)  These  balance- 
sheets  were  based  upon  carefully  considered  valuations  of 
his  property,  and  he  was  in  the  daily  habit  of  supervising 
these  accounts.  (I.  f.  .1100  to  1102.)  Such  was  Henry 
Parish  before  the  apoplectic  seizure  of  July  1849. 

We  have  defied  them  to  exhibit  any  deficiency  in 
these  accounts.  They  are  transparently  clear,  and  pre- 
sent an  admirable  picture  of  the  order  and  regularity 
which  reigned  throughout  his  transactions.  When  we 
are  looking  into  his  daily  life  prior  to  the  visitation,  all 
that  he  did,  and  in  most  instances  the  motive  of  each  act, 
may  be  ascertained  with  the  utmost  clearness.  It  is  truly 
singular  how  free  from  obscurity  or  discrepancy,  all  the 
evidence  is  which  relates  to  this  period.  Whether  we 
look  at  his  books  or  learn  a  fact  otherwise,  order,  accu- 
racy, directness,  and  truthful  simplicity  reign,  and  mark 
the  even-paced  integrity  of  his  mind  and  heart.  They 
were  inborn,  and  were  matured  by  long  habit.  His  last 
balance-sheet,  made  up  in  July,  1849  (I.  f.  1979),  shows 
an  estate  but  a  trifle  short  of  $900,000.  This  fact  will  be 
found  of  importance  in  another  connection.  His  estate 
was  much  more  than  sufficient  to  provide  for  all  his  testa- 
mentary gifts,  independently  of  the  property  in  Union 
Square  and  Wall  street.  (III.  f.  80.)  So  even  the  Codi- 
cil of  August,  1 849,  still  left  Daniel  Parish  and  James  Parish 
the  intended  recipients  of  a  large  amount  under  the  Will. 
($272,736.)  I  am  satisfied  that  this  fact  was  unknovm 
to  Mrs.  Parish,  but  Henry  Parish  knew  it. 

After  retiring  from  business,  Mr.  Parish  was  in  the 
habit  of  purchasing  mercantile  paper,  in  Wall-street, 
and  occasionally  engaged  in  similar  gainful  pursuits. 
(I.  f.  829,  1381,  905.)  These  operations  created  an 
occasional  call  for  more  ready  money  than  was  in  hand. 
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Owing  to  these  circumstances  there  were  oatstanding, 
at  the  time  of  the  apoplectic  seizure,  two  of  his  notes 
endorsed  for  his  accommodation  by  his  friend  Mr. 
Kernochan,  amounting  in  the  aggregate  to  $90,000. 
He  had  procured  them  to  be  discounted  at  the  Bank  of 
New  York  and  the  Phoenix  Bank,  and  they  were  then 
running  to  maturity.  (I.  f.  859,  1110.)  Such  trans- 
actions are  quite  usual,  and  one  can  easily  see  that 
these  notes  were  renewable  at  his  pleasure,  until  his 
convenience  should  dictate  their  full  payment 

But  his  incapacity  rendered  it  necessary  to  pay 
them  off  quickly.    We  shall  see  by  and  by  that  Mr. 
Kernochan  refused  to  take  a  power  of  attorney  from 
Mr.  Parish  soon  after  his  attack,  because  he  did  not 
consider  him  capable  of  so  grave  an  act.     But  here 
was  an  exigency  requiring  some  one,  Jackson-like, 
to   take   a  responsibility.      Mr.    Parish   had  a   large 
estate  constantly  yielding  an  income.     The  interest 
on  his  state   stocks  could  be  received  by  any  one 
who  would  cut  off  and  present  the  coupons  as  it  fell 
due.     The  interest  on  his  bonds  and  mortgages,  was 
readily  collectable ;  his  tenants  were  ready  to  pay  rent 
to  any  one  in  whom  they  had  confidence,  or  might 
suppose  to  be  authorized.     Mr.  Folsom  was  his  clerk, 
had  the  custody  of  all  his  books  at  the  oflBce,  kept  the 
key  of  the  tin  box  containing  his  securities  and  valuable 
papers,  and  had  full  access  to  these  insignia  of  author- 
ity. He  had  long  attended  to  many  of  these  collections. 
Mr.    Kernochan   was  involved  as  endorser  of  these 
accommodation  notes;  and   although  he  considered 
Henry   Parish  perfectly  good,   and  apprehended   no 
ultimate  loss,  yet  he  did  not  wish  to  advance  money 
from  his  own  estate  to  discharge  these  liabilities. 
Perhaps  he  had  no  more  surplus  funds  than  Mr.  Parish 
himself;  and  whether  this  was  so  or  not,  it  was  unde- 
sirable to  continue  trammelled  with  these  engagements. 
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and  he  naturally  wished  them  paid  with  Mr.  Parish's 
money.  Hence,  although  these  gentlemen  were  satis- 
fied that  Mr.  Parish  had  not  capacity  to  transact 
business,  they  both  determined  that  these  notes  should 
be  paid. 

They  looked  simply  to  the  substance  of  the  thing, 
and  took  the  responsibility  of  doing  right.  Every  one 
who  was  bound  to  pay  seems  to  have  acquiesced  in 
their  authority.  Mr.  Kernochan  describes  the  precise 
method  of  proceeding.  When  a  coupon  was  to  be  cut 
off  and  the  money  demanded,  it  was  easily  done. 

Folsom  had  been  in  the  habit  of  collecting  the  rents. 
He  seemed  to  have  a  standing  power  of  attorney,  from 
constant,  long  existing  habit,  which  did  not  require  a 
renewal  as  long  as  Mr.  Parish  was  not  known  to  be 
dead.  He  therefore  had  no  difficulty  in  collecting  the 
rents.  In  certain  collections  from  corporate  bodies,  or 
public  officers  and  others,  it  was  necessary  to  give  re- 
ceipts, in  very  strict  forms,  but  even  this  produced  no 
difficulty. 

Mr  Kernochan,  though  he  would  not  take  the 
power  of  attorney,  felt  conscience-free  in  taking  this 
responsibility.  He  gave  the  required  receipts  in  the 
name  of  HenryParish,  "by  J.  Kernochan."  (I.  f.  1111.) 
Payments  were  made  to  him  without  hesitation ;  he 
was  well  known  to  be  a  man  of  large  wealth ;  he  was 
well  known  to  be  the  personal  friend  of  Henry  Parish ; 
his  character  was  above  suspicion,  and  no  difficulty 
could  be  anticipated. 

Promptly  as  received,  these  collections,  made  as 
nearly  as  practicable  in  the  way  which  had  been  usual, 
were  applied  in  reduction  of  the  notes.  These  trans- 
actions were  closed  on  the  4th  day  of  May,  1850.  On 
that  day  the  last  payment  was  made  upon  the  notes ; 
and  we  shall  see  that  thenceforward  Mrs.  Parish  as- 
sumed the  entire  control  of  the  estate.  It  is  altogether 
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unnecessary  to  inquire  about  the  legal  character  of  this 
assumed  agency  by  Messrs.  Kernochan  and  Folsom.  If 
Mr.  Parish  had  no  capacity  to  transact  business,  it  was  all 
unauthorized  and  destitute  of  the  forms  of  law ;  if  he 
had  capacity,  it  was  equally  so,  for  I  do  not  perceive 
that  he  ever  gave  any  authority  to  transact  this  busi- 
ness. And  there  is  but  slight  grounds  to  infer  it.  Mr. 
Kernochan  may  now  and  then  have  said,  as  it  seems  he 
did,  in  the  testator's  presence,  that  he  had  "paid  so 
much  on  that  note  ;  "  but  the  testator  neither  gave  nor 
could  give  much  attention  to  it,  if  any.  Mrs.  Parish 
did  little  business  prior  to  the  payment  of  these  notes : 
indeed  she  was  virtually  restrained  from  doing  so  by 
the  necessity  of  paying  the  notes.  Her  acts  were  few, 
and  her  exercise  of  dominion  limited.  What  little  she 
did  or  tried  to  do,  seems  to  have  served  only  as  a  novi- 
tiate to  qualify  her  for  the  important  duties  she  was 
finally  to  assume. 

Early  in  January,  '50,  or  perhaps  in  December,  '49, 
the  tin  box  marked  "Henry  Parish,"  containing  his 
valuable  papers,  first  came  into  her  possession.  This  pro- 
duced no  material  obstruction  to  the  collections.  Occa- 
sionally Folsom  was  obliged  to  send  up  to  her  for  some 
bond  or  mortgage,  where  the  cautious  debtor  demanded 
that  a  receipt  for  interest  should  be  endorsed  upon  the 
instrument.  (III.  f.  2106.    L  f.  1450,  1417, 1476.) 

About  February,  1850,  Mrs.  Parish  did  make  some 
attempts  to  make  collections.  She  went  in  her  coach  with 
Mr.  Parish,  to  collect  some  dividends  from  the  Manhattan 
Gas  Company.  They  put  a  pen  in  his  hand :  he  could 
not  sign  his  name ;  they  did  not  know  her,imd  would  not 
accept  her  receipt  (I.  f  1791);  consequently  she  was 
obliged  to  vouch  Mr.  Kernochan.  He  gratified  her  by 
giving  the  receipt  as  he  had  given  others,  "  Heniy  Parish 
by  Jos!>.  Kernochan."  (I.  f  1794.)  When  she  wanted 
money  for  herself,  she  drew  upon  Mr.  Kernochan.    Once 
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she  called  for  more  than  it  was  thought  fit  to  give  her. 
Mr.  Pokom  acted  on  very  strict  principles.  He  con- 
formed to  what  he  knew  Mr.  Parish  would  have  done,  if 
in  the  possession  of  his  miderstanding.  When  she  sent 
for  $6,000,  apparently  for  three  months'  house  expenses, 
he  did  not  think  fit  to  dispute  her  order  in  words,  but  he 
only  sent  her  about  one  fourth  of  the  amount  which  Mr. 
Parish  himself  had  usually  spent  in  the  course  of  a  year, 
according  to  the  statements  contained  in  his  books.  He 
sent  her  five-and-twenty  hundred  dollars.  (I.  f.  1304, 
1452.)  As  she  did  not  give  parties  or  go  to  balls  herself, 
but  stayed  at  home  attending  to  her  sick  husband,  there 
did  not  seem  any  reason  for  launching  out  into  a  line  of 
greater  expenditure.  I  find  that  on  the  2d  of  August, 
1849,  they  sent  her  an  odd  sum,  $2,195,  (III.  f.  484.) 
There  was  probably  some  reason  for  that.  It  may  have 
been  the  balance  then  on  hand.  On  the  2d  November, 
however,  they  sent  her  the  round  sum  of  $2,500.  That 
was  for  the  three  months  subsequent  to  the  1st  of  August. 
For  the  next  three  months^  there  was  paid  on  February 
6th,  $2,500.  By  the  arrival  of  the  next  quarter,  i.  e. 
May,  1850,  she  assumed  entire  control  over  the  estate. 

Mr.  Kemochan  did  not  act  as  the  agent  of  Henry 
Parish  after  that  date,  except  that  he  occasionally  helped 
the  lady,  as  matter  of  courtesy  to  her. 

From  the  4th  day  of  May,  1850,  to  the  end  of  Mr. 
Parish's  life,  all  collections  were  conducted  in  subordina- 
tion to  Mrs.  Parish.  How  they  were  conducted  I  will 
presently  mention.  The  leading,  and  perhaps  the  only 
important  question  in  relation  to  the  manner  of  transact- 
ing the  business,  is  this :   How  was  the  money  disposed 

OF? 

From  that  instant,  the  name  of  Henry  Parish  as  an 
owner  of  revenue,  or  as  entitled  to  any  income,  or  accru- 
ing and  collected  capital  of  this  estate,  was  uniformly, 

36 
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absolutely  and  totally  ignored.  He  became  like  one's 
dead  ancestors,  a  mere  source  of  title  in  Susan  Maria 
Parish.  This  is  proven  by  the  deliberate  written  record 
of  this  lady's  transactions  for  the  whole  six  years.  It  is, 
in  fact,  asserted  by  herself  and  her  counsel  now.  And 
we  have  superadded  the  instructive  fact,  sworn  to  by  her 
brother  Henry,  that  her  good  husband,  by  all  the  inarticQ- 
late  sounds  of  assent  and  pantomimic  nods  in  his  power, 
fiilly  assented  to  it.  Every  dollar  that  came  in  was  in- 
stantly appropriated  to  her  use,  and  treated  as  her  prop- 
erty. As  to  each  sum  so  received  for  the  whole  period, 
she  has  set  up  a  title  derived  from  her  husband  by  pre- 
tended gifts  inter  vivoe,  taking  effect  at  the  very  time  of, 
or  immediately  after  its  reception. 

I  proceed  to  details.  She  opened  an  account  in  her 
own  name  in  the  Phoenix  Bank,  August,  '49,  her  first 
deposit  beiug  the  amount  received  from  Mr.  Folsom 
for  house  expenses.  (IH.  f.  484.)  On  the  6th  of 
May,  two  days  after  the  notes  had  been  paid  off  and 
her  dominion  established,  she  closed  finally  and  forever 
the  account  of  Henry  Parish  in  that  bank,  transferring 
the  balance  to  her  own  account  (IH.  £  2230.)  And, 
thenceforth,  every  dollar  of  the  estate  that  went  in- 
to bank,  was  deposited  to  the  credit  of  Susan  M.  Parish, 
and  instantly  became  to  all  appearances  her  property, 
and  subject  to  her  sole  and  separate  check. 

An  extensive  and  active  trade  in  the  purchase  of 
securities  in  Wall  street  was  immediately  commenced, 
that  is,  on  June  1st,  1850,  and  was  carried  on  for  several 
years.  By  whom  it  was  carried  on,  we  shall  see.  The 
sounds  and  signs  are  adduced  as  evidence  that  it  was 
carried  on  by  Mr.  Parish,  but  the  actual  work  is  admit- 
ted to  have  been  all  performed  by  Mrs.  Parish,  or  her 
brothers  acting  in  her  aid.  When  she  bought  notes 
or  other  securities  in  Wall  street,  she  paid  for  them 
with  her  own  check,  the  accounts  were  rendered  to  her, 
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and  the  receipts  given  to  her  in  her  own  name.  (III. 
£  240,  545.  L  f.  781,  783.)  Business  was  transacted 
in  this  way  to  an  amount  exceeding  Nine  Hundred 
Thousand  Dollars.  (ILL  f.  2058,  2127.)  The  notes 
which  she  purchased  were  deposited  by  her  in  her  own 
name  in  the  Phoenix  Bank,  and  the  proceeds,  when  col- 
lected, were  passed  to  her  personal  credit.  (III.  f.  240.) 
Sometimes  they  were  discounted  for  her.  (IIL  f.  517, 
789.)     Thus  she  treated  every  thing  as  her  own. 

It  cannot  be  pretended  that  all  this  was  a  mere 
form — that  the  lady  did  not  know  that  it  was  most 
proper  to  use  her  husband's  name,  or  that  she  was, 
through  inexperience,  an  innocentioUower  of  a  by-road, 
chosen  without  skill  or  judgment.  She  could  easily 
have  manufactured  a  power  of  attorney  from  Henry 
Parish  to  herself,  authorizing  her  to  deposit  in  his  name 
and  to  draw  checks  in  his  name.  This  she  understood 
perfectly.  When,  for  some  reason,  it  was  thought  ex- 
pedient to  exhibit  such  a  power,  she  readily  obtained 
one,  and  had  it  witnessed  by  her  brother  William.  He 
undoubtedly  wrote  the  pretended  signature  of  Henry 
Parish  as  well  as  his  own.  (IIL  f.  1388.  I.  f.  978. 
m.  f.  1920.     HI.  f.  2074,  2082.) 

There  cannot  be  any  pretence  of  that  kind :  indeed, 
she  declines  to  set  up  such  a  pretence.  Fearing  that 
her  codicils  may  not  be  sustained,  she  relies  upon  this 
very  course  of  transactions,  and  the  pretended  acquies- 
cence of  her  husband,  as  the  source  of  a  distinct  and 
independent  title  in  herself  as  the  donee  in  a  set  of 
immediate  gifts  inter  vivos.  We  are  left  in  no  doubt 
as  to  her  motives. 

Some  of  these  transactions  required  deliberation, 
consultation  with  counsel,  and  the  observance  of  forms. 
She  bought  stocks  requiring  to  be  transferred  to 
some  name,  and  had  them  distinctly  transferred  to  her 
own,  so  that  they  became,  to  all  appearance,  the  prop- 
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erty  of  Susan  M.  Parish.  By  and  by,  when  she  b^an 
to  think  that  stocks  and  notes  ^nd  such  things  were 
not  the  safest  investment,  she  began  to  invest  in  a  more 
sober  and  substantial  kind  of  securities.  (L  £  879.) 
Bonds  and  mortgages  came  into  fashion  at  Union 
Square,  and  they  were  made  payable  to  Susan  M.  Parish- 

To  this  practice  of  using  her  own  name  and  treatiii*j: 
Mr.  Parish  as  nobody,  there  was,  during  this  whole 
period,  one  exception.  I  am  willing  to  state  it :  its  in- 
significance in  point  of  amount  makes  it  significant  in 
another  respect  It  proves  the  rule.  On  Feb.  Ist 
1851,  two  mortgages  were  taken  from  a  man  named 
Thurston,  amounting  in  the  aggregate  to  the  inunense 
sum  of  seven  and  twenty  hundred  dollars.  These  were 
made  payable  to  Henry  Parish.     (IIL  £  1812.) 

Thus  this  poor  man,  destitute  indeed  of  all  ca- 
pacity to  act  in  the  matter,  was  treated  as  one  destitute 
of  capacity :  thus  his  very  name  was  ignored,  his  ex- 
istence and  his  interests  disregarded.  The  investments 
of  Mrs.  Parish  during  this  period,  including  some 
amounts  of  capital  that  she  did  not  re-invest  but 
merely  caused  to  be  transferred  by  herself  from  her 
husband's  name  into  her  own,  amounted,  at  the  death 
of  Mr.  Parish,  to  more  than  $900,000.  * 

It  happens  that  $180,000  of  this  sum  were  invested 
in  a  description  of  securities  payable  to  bearer,  and 
consequently  transferable  by  mere  delivery  without 
the  insertion  of  any  name.  (IIL  f.  1809.)  In  these 
of  course  her  name  did  not  appear ;  nevertheless  she 
treated  them  as  her  own,  exactly  as  she  treated  the 
rest. 

e  evidence  shows  that  she  placed  the  whole  upon 
the  sdKie  footing.  The  Honorable  William  Kent,  alter 
his  appoiiitnrefit  as  collector  of  this  estate,  called  upon 
her^  and  requested  ^^T  to  deUver  to  him  as  such  the 
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estate  of  Mr.  Parish  in  her  hands.    She  had  then  en- 
gaged her  connsel,  this  contest  had  been  long  pending. 

She  must  then  have  had  distinct  and  fixed  inten- 
tions in  relation  to  this  property.  She  delivered  or 
tendered  to  Mr.  Kent,  as  collector,  the  two  Thurston 
mortgages,  amounting  to  $2,700,  and  also  the  securi- 
ties not  yet  converted  or  transferred  to  herself,  which 
had  stood  in  the  testator's  name  ever  since  the  attack 
in  July,  1849.  All  the  rest  she  retained.  This  was 
on  the  10th  of  June,  1856,  and  on  the  12th  of  June 
Mr.  Kent  made  a  more  formal  written  demand  for  this 
property.  (III.  £  1808.  L  f.  2008.)  She  then  took 
counsel,  and  after  considerable  deliberation,  occupying 
a  week  or  so,  she  replied  by  claiming  as  gifts  inter 
vivos  the  $369,212  which  stood  in  her  name,  and  de- 
livered up  the  $180,000  worth  of  securities  which 
were  payable  to  bearer.  (III.  f.  1809.)  But  she 
originally  intended  to  claim  this  latter  sum  under  the 
same  title.  The  evidence  of  this  is  complete.  She 
refused  to  deliver  them  in  the  first  instance,  and  re- 
tained them  until  advised  to  relinquish  them  by  her 
counsel  (III.  f.  1808.)  To  this  advice  she  gave, 
what  I  suppose  Mr.  Lord  would  call,  "  a  hesitating  ac- 
quiescence.'' (I.  f.  445,  449.)  Probably,  if  he  were 
present  at  the  time,  he  could  have  discovered  in  her 
face  an  expression  "  rather  of  pain  or  regret."  (I.  f. 
168.)  There  is  other  evidence  that  she  intended  to 
claim  this  parcel  of  securities  amounting  to  180,000 
payable  to  bearer.  In  it  are  Cleveland  &  Toledo 
Bonds,  $25,000 ;  New  York  and  Erie  Bonds,  $50,000 ; 
Buffalo  City  Acceptances,  $13,000;  making  in  the 
aggregate  $98,000.  We  have  produced  her  own 
handwriting  upon  the  envelopes  of  these  securi- 
Jties.  Upon  each  of  them  she  wrote  expressly :  "  The 
Nerty  of  Susan  M,  Parish."     (III.  f.  1456,  1539, 

J,  1541.) 
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It  hence  appears  that  she  drew  no  such  distinction 
herself  as  her  counsel  in  their  wisdom  have  subse- 
quently drawn.  She  meant  to  assert  that  these  sums 
also  were  given  to  her  absolutely  by  Henry  Parish  in 
his  lifetime,  and  that  she  needed  neither  will  nor  cod- 
icil to  make  for  her  a  perfect  title. 

Nor  does  the  evidence  of  this  fact  end  here.  We 
have  seen  that  the  bank  account  was  kept  in  her  name, 
that  the  deposits  were  all  made  in  her  name,  and  the 
checks  were  all  drawn  in  her  name ;  we  now  come  to 
a  conclusive  proof. 

Mrs.  Parish  kept  a  memorandum  book  called  a 
"  tickler."  This  tickler  and  her  check-book  constituted 
her  whole  set  of  books.     (III.  f.  240,  890  to  924.) 

In  this  "tickler"  she  had  a  list  headed  "Schedule 
of  stocks,  &c.,  belonging  to  S.  M.  Parish,"  and  in  this 
list  she  inserted  all  the  investments  made  subsequently 
to  the  apoplectic  seizure,  except  $13,000  of  Bufiklo 
Railroad  acceptances,  and  the  $2,700  lent  to  Thurston. 
(IIL  f.  918  to  924.) 

Why  the  raiboad  acceptances  were  not  included  in 
this  list  is  unknown,  nor  is  it  material  to  inquire ;  for 
the  envelope  shows  that  she  claimed  them.  (ELL 
f.  1541.)  The  whole  of  the  $180,000  worth  of  se- 
curities delivered  to  Mr.  Kent,  on  her  sober  second 
thought,  or  sober  conference  with  counsel,  except  the 
$13,000  of  acceptances,  are  included  in  the  "tickler.'' 
(III.  £  1813,  1742  to  1758, 1772.) 

In  this  same  book  she  kept  memoranda  of  the  invest- 
ments. The  moment  she  bought  any  item  of  stocks,  any 
conmiercial  paper  or  other  securities  in  the  course  of  her 
Wall-street  operations,  she  at  once  wrote  it  down  in  the 
tickler.  Whenever  her  brothers  Henry  or  William  came 
home  in  the  afternoon  after  buying  for  her  any  stock  or 
security  or  bond  or  note  or  any  thing  else,  down  it  went 
into  the  tickler  on  the  instant,  or  at  furthest  during  the 
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evening.  (III.  f.  118.)  Thus  from  hour  to  hour  and 
from  day  to  day,  every  dollar  of  the  testator's  estate,  the 
moment  it  came  within  her  reach,  was  ear-marked  as  her 
own.  (III.  f.  918  to  924.)  Every  thing  as  it  touched 
her  fingers  was  not  merely  claimed  as  hers  by  mere  verbal 
assertion,  but  distinctly  and  positively  recorded  in  her 
book  as  part  of  the  estate  of  Susan  Maria  Parish.  It  was 
set  down  as  her  own  property,  not  held  as  agent  or  attor- 
ney for  any  body,  but  as  the  proper  estate  of  Susan  Maria 
Parish. 

After  exhibiting  this  great  drag-net,  the  tickler,  by 
which  her  intention  to  grasp  all  is  so  unequivocally  proven, 
it  is  needless  to  accumulate  proofs  for  the  purpose  of  show- 
ing that  intent.  It  is  demonstrated  beyond  the  reach  of 
cavil :  it  wiU  not  be  disputed :  it  cannot  be  denied.  Still, 
it  may  be  well  to  note  the  evidence  showing  her  persistent 
industry  in  accomplishing  this  object,  and  how  entirely 
she  ignored  the  existence  of  her  husband.  All  the  income 
derived  from  time  to  time  as  interest  or  in  any  way  from 
the  securities  which  stood  in  her  own  name,  and  those 
payable  to  bearer,  along  with  all  income  or  receipts  from 
the  old  securities  owned  by  Henry  Parish  prior  to  his  at- 
tack which  remained  yet  unconverted  and  in  the  name  of 
Henry  Parish — all  tins,  as  well  as  all  other  income  from 
any  source,  the  moment  it  came  to  hand  went  directly  into 
the  common  bank  account  of  Susan  Maria  Parish.  No 
separate  account  was  kept.  No  discrimination  whatever 
was  made. 

Thus  all  that  came  in,  with  the  solitaiy  exception  of 
§2,700,  loaned  to  Mr.  Thurston,  was  seized  upon  by  the 
lady,  ear-marked  as  her  own,  and  claimed  as  an  absolute 
gift  from  her  husband.  I  admit  that  in  aU  this  there  is 
nothing  wonderftd.  It  was  quite  natural.  It  is  all  in 
perfect  harmony.  The  lady  placed  her  husband  exactly 
where  he  ought  to  have  been  placed — precisely  where  the 
forms  of  law  would  have  placed  him — ^in  pupilage,  as  one 
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totally  incompetent  to  take  any  sliare  or  part  in  the  man- 
agement of  his  estate — ^as  one  whose  name  onght  not  to  he 
used,  hecaase  it  was  impossihle  to  get  authority  lawfully 
to  use  it ;  and  as  one  on  whom  no  moral  or  other  respon- 
sibiUty  ought  in  any  way  to  be  visited. 

Her  disposition  of  the  property  is  interesting  in  an 
aspect  distinct  from  the  mere  fact  that  it  was  all  grasped 
—every  penny— ^as  quickly  as  it  could  be  got  at.  The 
stocks,  bonds,  mortgages  and  securities  constituting  Mr. 
Parish's  estate  at  the  time  of  his  attack,  were  fix>]n  time 
to  time  maturing,  and  being  paid  off.  Hence,  by  the  gulp 
of  her  bank  account  and  the  grasp  of  the  tickler,  the  estate 
of  Henry  Parish  was  in  a  course  of  gradual  and  not  veiy 
slow  extinction.  It  was  all  being  transferred  to  his  wife 
from  time  to  time  in  the  form  of  gifts.  The  winding  up 
of  one  company  and  the  evolution  of  another,  phcenix-like, 
from  its  ashes,  or  Phoenix-Bank-like  from  its  assets,  would 
produce  a  Uke  transfer.  (H.  f.  399,  IH.  f.  1702, 1709, 
1707,  1711,  1693,  1789.)  Even  when  stocks  of  the 
United  States,  of  a  State  or  a  city  were  only  paid  by  means 
of  a  new  loan,  the  old  scrip  was  redeemed  and  a  new  scrip 
issued.  All  such  scrip  would  of  course  be  taken  in  the 
name  of  Susan  M.  Parish.  So  by  degrees  not  slow  every 
thing  of  value  which  belonged  to  Henry  Parish  or  to  which 
his  name  was  in  any  way  attached,  was  in  a  steadily  pro- 
gressing course  of  transfer  into  the  lady's  name.  Every 
thing  was  being  absorbed  by  her  bank  account  and  the 
tickler. 

Consequently,  the  day  was  not  far  distant  when«  as  a 
matter  of  course,  there  would  not  be  a  single  farthing  of 
the  testator's  personal  estate  left  to  pay  any  body. — ^The 
$50,000  of  charitable  legacies  bequeathed  by  the  CkxiicO 
of  September,  '53,  would  have  been  swamped  along  with 
all  the  gifts  to  the  nephews,  and  all  the  gifts  to  the  nieces, 
and  all  the  gifts  to  other  friends.   Even  those  to  the  Dela- 
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fields  would  have  been  nibbled  away ;  not  a  farthing  wonld 
have  been  left  for  any  one ! 

I  beg  the  lady's  pardon  for  applying  to  her  strong  and 
sweeping  grasp  so  diminutive  a  cognomen  as  nibble. 

These  legacies  were  merely  pecuniary.  They  were 
not  charged  upon  any  real  estate^  and  could  not  be  claim- 
ed unless  there  was  personal  estate  sufficient  to  pay  them. 
By  this  devouring  process  of  donation  inter  vivos,  they 
would  all  have  been  completely  extinguished  had  Mr. 
Parish  Uved  a  Uttle  longer,  and  that  too  without  the  aid 
of  Mr.  Lord  or  of  his  codicils.  This  would  have  relieved 
her  from  the  necessity  of  producing  any  codicil  of  person* 
al  estate.  She  would  have  stood  before  the  world  as  abso* 
lute  mistress  of  the  whole  property. 

Having  shown  how  the  property  was  disposed  of»  I 
now  proceed  to  show  the  lady's  method  of  doing  the  busi* 
ness,  of  which  she  had  thus  assumed  to  be  proprietress. 
She  retained — I  will  not  say  with  what  measure  of  reluc- 
tance— the  services  of  Mr.  Polsom,  the  clerk,  who  had 
kept  all  these  exact  accounts  for  Mr.  Parish.  She  paid 
him  his  salary  continually  to  the  end,  but  she  brought  his 
useful  services  in  that  line  to  a  dead  halt  in  1850  or  1851 
(I.  f.  1176  to  1179, 1417  ;  III.  f.  2095).  Thence  for- 
ward  she  kept  all  the  vouchers  and  securities  in  her  own 
possession,  and  assumed  the  general  conduct  of  the  col- 
lections; Polsom  had  but  very  Uttle  to  do  with  them. 
He  had  not  that  access  to  papers  which  was  indis- 
pensable to  his  keeping  regular  accounts,  and  as  irregular 
and  partial  accounts  could  only  mislead,  he  soon  relin- 
quished his  efforts  to  keep  any  account  whatever  (I.  f. 
1176).  You  have  seen  that  whilst  in  the  possession  of  his 
understanding,  Mr.  Parish  kept  regular  and  orderly  ac- 
counts, and  gave  to  that  subject  the  most  sedulous  at- 
tention. According  to  the  proponent's  testimony  the 
same  taste  still  survived.    He  still  took  pleasure  in  look- 
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ing  at  and  poring  over  the  accounts.     Mr.  Henry  Dela- 
field  has  swom  that  a  single  letter  was  never  received  at 
the  house  that  he  did  not  see  and  hear  read,  or  read  him- 
self (III.  f.  1393  to  1398),  that  he  read  a  great  many, 
and  was  fond  of  looking  at  and  reading  them,  and  that 
he  carefully  looked  over  the  accounts  that  Mr.  Folsom 
sent  in,  and  manifested  a  great  interest  in  them  (III.  f. 
395,  396).     Yet,  by  the  year  1851,  his  semi-annual  or 
more  frequently  recurring  accounts  ceased,  and  were  no 
longer  rendered.     (III.  f.  104,  239,  448.)     This  habitual 
occupation,  which  had  been  so  grateful  to  the  retired  mer- 
chant, the  amusement  which  attended  it,  and  the  pleasing 
emotion  of  interest  which  it  excited,  were  taken  away  from 
him,  and  he  never  missed  them.     He  never  complained  of 
the  failure  to  furnish  accounts  or  balance-sheets ;  he  never 
evinced  the  sUghtest  desire  for  either.     There  is  one  mode 
of  accounting  for  this.  He  may  have  amused  himself  frt)m 
time  to  time  by  looking  at  the  old  accounts ;  indeed,  the 
evidence  of  Mr.  Henry  Delafield  is  to  that  effect  (III.  f. 
104,  239,  448,  449,  935  to  986).   No  doubt  the  acoount 
for  the  first  half-year  in  1850  would  have  answered  him 
in  '55,  just  as  well  as  if  it  had  been  the  accoimt  of  the 
latter  year.     Prior  to  July,  '49,  he  was  in  the  habit  of 
taking  accounts  into  his  hands ;  he  was  in  the  habit  of 
looking  over  them ;  he  was  in  the  habit  of  understanding 
them,  and  aU  these  habits  survived  in  full  force  except 
the  last.     He  could  no  longer  understand  them.     Once 
the  mind  was  Uke  his  stricken  brain  in  ruins,  one  account 
would  answer  just  as  well  as  another. 

Let  us  return,  however,  fix)m  speculation  to  undisputed 
fact.  Here  was  the  accountant  retained,  and  salary  con- 
stantly paid  him,  and  that  with  reluctance  (III.  f.  862) ; 
yet  no  accounts  were  kept  or  called  for. 

Mrs.  Parish's  method  of  keeping  accounts  could  not 
have  satisfied  her  husband's  desires,  had  he  possessed  any 
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will  or  wish  uppn  the  subject,  A  check-book  was  kept, 
and  with  an  unexplained  exception  or  so,  there  was  duly 
entered  on  its  margin  each  check  drawn  with  its  purpose 
and  the  payee's  name.  Every  deposit,  with  the  source 
whence  derived,  was  also  there  entered.  (III.  f.  240,  396, 
447.)  Then  came  the  tickler,  which  contained  a  pretty 
full  list  of  all  the  personal  estate.  These  constituted  Mrs. 
Parish's  set  of  books.  (III.  f.  240.)  Perhaps  after  a  great 
deal  of  collation,  elaboration,  and  restatement,  a  skilful  per- 
son might  make  out  from  them  a  regular  set  of  mercantile 
accounts.   (III.  f.  2097.) 

But  of  themselves  and  by  themselves,  nothing  could  be 
less  satisfactory  to  the  eye  or  the  mind  of  a  careful  mer- 
chant, habituated,  like  Mr.  Parish,  to  the  perusal  of  regu- 
lar accounts.  A  crazy  old  sailor  in  one  of  our  asylums, 
who  had  never  seen  any  account,  except  his  log-book, 
might  have  been  amused  by  poring  over  these  things.  But 
such  were  not  the  books  Mr.  Parish  kept  when  possessed 
of  mind.  Such  were  not  the  accounts  that  he  understood 
and  was  wont  to  peruse,  compare  and  contrast,  in  review- 
ing the  condition  of  his  affaurs.  They  would  not  have 
presented  to  his  mind,  even  if  he  then  had  a  mind,  any 
clear  conception  whatever.  There  was  no  such  order  or 
arrangement,  as  would  have  enabled  him  to  understand 
the  state  of  his  property  at  any  point  of  time.  In  the 
way  these  accounts  were  kept,  we  see  a  total  disregard  of 
what  must  have  been  Mr.  Parish's  desire,  if  he  was  capa- 
ble of  any  desire  on  a  subject  of  this  kind.  I  admit  that 
it  was  useless  to  keep  any  other  account,  but  that  is  only 
because  Mr.  Parish  was  totally  incapacitated;  because 
Mrs.  Parish  was  the  assumed  mistress  of  all ;  the  accounts 
that  were  kept  suited  her,  and  of  course,  that  was  enough. 

I  will  next  state  the  manner  in  which  these  collec- 
tions were  conducted,  more  for  the  use  of  our  oppo- 
nent, than  for  any  other  purpose,  though  it  may  be 
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somewhat  useful  to  the  court.     From  May,  1850,  the 
collections  were  made  in  subordination  to  Mrs.  Parish. 

Mr.  Folsom  received  at  the  store  all  moneys  paid 
in  from  time  to  time  in  the  liquidations  of  the  old  firms. 
(III.  f.  2119.  I.  f.  1448.  III.  f.  1266.)  Mr.  Wiley,  a 
former  partner,  conducted  part  of  that  liquidation. 
Other  parts  of  it  were  conducted  by  Daniel  Parish, 
in  his  own  right  as  a  partner.  Mr.  Folsom  also  col- 
lected the  rents  of  the  stores  in  Wall  and  Pine  streets. 

Until  the  autumn  of  1854,  the  rents  of  the  New 
Orleans  property  were  collected  through  a  New  Or- 
leans firm,  one  member  of  which  was  John  R.  Mar- 
shall, an  old  partner  of  Mr.  Parish.  This  firm  first 
appears  as  Marshall  &  James,  and  afterwards  as  John  B. 
Marshall  &  Co.  (L  f.  1213,  III.  f.  1351.)  The  money 
thus  collected  was  remitted  by  the  New  Orleans  firm 
in  letters  addressed  to  Henry  Parish.  But  these  letters 
were  directed  by  that  firm  to  the  care  of  its  own 
branch  in  New  York.  Of  this  branch  Mr.  Folsom  was 
agent.  He  opened  the  letters,  acknowledged  the  re- 
ceipt of  the  remittances,  and  sent  the  money  to  Union 
Square.  We  may  see,  as  early  as  February  25th,  1852, 
manifestations  of  a  desire  to  supersede  the  agency  of 
Mr.  Folsom,  in  this  branch  of  the  collections,  and  to 
have  these  moneys  remitted  to  herself  By  her  letter 
of  that  date,  addressed  to  the  New  Orleans  firm,  she, 
for  the  first  time,  acknowledged  to  that  firm,  directly, 
a  receipt  of  money  on  account  of  these  rents.  (IIL  f. 
1332.)  As  a  gentle  intimation  that  Mr.  Parish  or  Mrs. 
Parish,  or  both  of  them,  might  as  well  receive  the  remit- 
tances directly,  this  letter  gives  her  address  in  full : 
"Union  Square,  corner  of  17th  Street  and  Broad- 
way." That  hint  seems  not  to  have  been  understood — 
at  all  events,  it  was  not  acted  upon.  So,  firom  February, 
1852,  we  find  this  business  still  done  in  the  same  way  till 
September,  1854.     It  was  then  placed  upon  a  different 
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footing.  She  had  just  obtained  the  last  codicil ;  it  is 
dated  in  June,  1854.  No  other  could  ever  be  neces- 
sary, for  this  capped  the  climax.  It  cut  off  the  broth- 
ers, and  gave  all  to  the  lady.  She  was  in  complete 
possession  of  the  property.  She  had  a  great  deal  of  it 
in  her  own  name,  and  the  residue  was  rapidly  running 
into  that  form,  through  her  husband's  newly  acquired 
habit  of  giving,  and  the  magical  operation  of  her  bank 
account  and  tickler.  She  had  become  accustomed  to 
the  exercise  of  power,  and  we  now  find  her  corre- 
spondence with  J.  R.  Marshall  &  Co.,  the  satraps  of  her 
distant  province  of  New  Orleans,  assuming  a  very 
haughty  tone.  She  resolved  to  stop  the  transmission 
of  the  rents  through  Mr.  Folsom.  Her  letter  of  Sept. 
4th,  1854,  commences  the  work,  and  that  of  the  12th 
of  the  same  month  completes  it.  (XXL  f.  1406,  1410.) 
I  will  read  part  of  one  and  the  whole  of  the  other. 
In  that  of  the  12th,  she  says : — 

"  You  will  hereafter  be  pleased  to  observe  that  the  residence 
of  Mr.  Henry  Parish  is  Union  Square,  26, 17th  st.  cor.  Broad- 
way, some  confusion  having  occurred  with  our  last  remittance 
going  to  Mr.  Daniel  Parish  at  Newport,  and  his  coming  to  us, 
New  York,  which  makes  much  delay  and  inconvenience.^' 

Her  letter  of  September  4th,  1854,  is  as  follows 
(IXL  f.  1406) : 

'^  Jno.  B.  Marshall  &  Co., 

Dear  Sir, — ^We  have  duly  received  your  favor  of  the  25th 
inst.,  and  have  pleasure  in  acknowledging  the  receipt  of  Saml. 
Smith  &  Go.'b  draft  at  60  days  for  $7,000,  as  far  recovered 
from  Ins.  Co.  on  the  stores  destroyed  by  the  late  fire.  We 
must  also  acknowledge  ourself  the  receipt  in  due  time  some 
time  previous  of  the  cheque  on  Bank  of  Commerce,  Sl,674,TVirj 
^ith  accts.  of  rents,  disbursements,  &c.  in  due  time — and  only 
regret  that  we  had  not  done  so  at  once,  but  we  intrusted  the 
reply  to  Mr.  Folsom,  who  promised  not  only  to  reply  to  this 
letter  on  rents,  but  Ukewise  give  information  direct  from  Mr. 
Parish,  and  with  his  own  express  order,^  that  the  lots  on  which 


494 

were  the  stores  destroyed  by  the  late  fire  should  be  sold  as  soon 
as  advisable  and  to  the  best  advantage. 

Hoping  hereafter  there  shall  be  no  further  want  of  prompt- 


ness^ 


I  remain, 

Yours  &c., 

Susan  M.  ParisK" 

This  stern  command  did  the  work.  Accordingly 
the  very  next  remittance  is  made  directly  to  Mr.  Parish 
and  is  acknowledged  by  Mrs.  Parish.  (III.  f.  1420, 
1421.) 

Although  this  case  abounds  with  instances  of 
measureless  arrogance,  I  was  struck,  and  at  first  some- 
what puzzled,  to  divine  the  lady^s  motive  for  using  the 
word"w;e"  in  this  letter,  especially  as  she  did  not 
sign  for  herself  and  husband,  or  put  her  husband's 
name  to  it  Why  she  should  couple  herself  with  her 
husband  at  all  in  acknowledging  her  husband^s  receipts 
is  not  apparent  Why  not  sign  it  "Henry  Parish'' 
and  add,  if  she  pleased,  as  very  properly  she  might,  "  by 
Susan  Maria  Parish ;"  or  she  might  have  written  a  let- 
ter altogether  in  her  own  name,  and  stated  that  owing 
to  her  husband's  impaired  health,  she  had  become  his 
amanuensis  or  his  agent  Any  of  these  methods  would 
have  been  a  seemly  acknowledgment  that  she  acted  in 
his  behal£  Why  she  should  erect  a  copartnership  con- 
sisting of  her  husband  and  herself  is  not  apparent ;  and 
in  fact,  this  letter,  as  well  as  some  other  portion  of  the 
correspondence,  shows  conclusively  that  she  had  no 
idea  of  any  copartnership,  that  "we"  meant  herself 
only ;  and  its  adoption  can  only  be  accounted  for  upon 
one  hypothesis. 

It  was  an  insensible  adoption  of  the  regal  pronoun 
plural,  the  plural  of  majesty.  That  she  was  thinking 
of  herself,  in  the  use  of  this  pronoun,  is  most  certain  ; 
the  very  words  of  the  letter  prove  it  She  says :  "  We 
must  also  acknowledge  ourself  the  receipt  in  due  time 
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of  a  cheque  on  the  bank,"  &c.    It  is  not  "  ourselves^^ 
but  ''^ouTBdfr 

She  does  not  indeed  copy  the  old  form,  "  Witness 
ourself  at  Westminster,"  nor  even  at  Union  Square. 
But  in  this  letter  and  many  other  acts  and  expressions, 
there  is  exhibited  on  her  part  an  extraordinary  amount 
of  assumption. 

Apoplexy  makes  idiots,  and  unrestrained  power  has 
made  its  lunatics. 

Some  few  sums  were  occasionally  paid  to  Mr.  Fol- 
som  at  the  store  by  persons  who  had  been  in  the  habit 
of  paying  there  from  times  of  old,  and  this  ends  the 
catalogue  of  Im  collections. 

Mr.  Kernochan  collected  the  rents  of  the  real  estate 
held  by  himself  and  Mr.  Parish  jointly,  and  sent  the  ac- 
counts to  Mrs.  Parish,  with  checks  for  her  husband's 
share,  made  payable  to  her  order.     (I.  £  1056.) 

He  did  not  think  it  necessary  to  treat  his  old  and 
esteemed  friend,  Henry  Parish,  with  so  much  respect  as 
to  make  these  checks  payable  to  his  order,  or  even  to 
direct  the  letters  to  him.  At  least,  so  Mr.  Kernochan 
testified,  and  here  our  learned  friends  thought  that  for 
once  Mr.  Kernochan  had  fallen  into  error.  In  his  cross^ 
examination,  they  handed  him  the  letter,  found  in  Vol.  I. 
at  f.  1095.  This  was  addressed  to  Mr.  Parish  on  the  in- 
side :  no  envelope  was  produced.  Mr.  Kernochan  was 
somewhat  surprised.  He  looked  at  it,  and  testified  as 
follows :  "I  did  not  know  or  perceive  till  now  that  the 
note  was  addressed  to  Mr.  Parish ;  I  am  satisfied  that 
I  intended  it  for  the  benefit  of  Mrs.  Parish ;  I  did  not 
expect  that  Mr.  Parish  would  read  it — I  am  certain  of 
that."     (I.  £  1094.) 

This  letter  bears  intrinsic  evidence  that  it  was  in- 
tended for  Mrs.  Parish,  and  was  intended  to  be  address- 
ed to  her ;  but  through  haste,  inadvertence,  or  some 
inexplicable  accident,  the  letter  "  s  "  was  omitted. 


496 

We  have  seen  how  exceedingly  intimate  Mr.  Parish 
and  Mr.  Kerochan  were.    They  were  companions  from 
boyhood.    They  were  intimate  friends  and  connections 
in  business  and  by  marriage.     Observe  the  style  of  his 
three  letters  to  Mr.  Parish  when  he  was  abroad.    (IIL 
f.  1120  to  1140.)     Note  the  contents:  how  familiar, 
how  friendly  and   cordial  they  are.     They   disclose 
every  little  incident,  however  trifling,  that  might  be 
interesting  even  in  the  least  degree.     Observe  the  tone 
of  kindness  pervading  them.  Each  one  of  them  begins, 
"  My  dear  Parish,''  and  ends,  "  Your  'devoted  friend,'' 
"  Always  your  friend,"  "  Yours  always,"  or  with  some- 
thing of  that  kind.     And  now,  sir,  let  us  turn  to  the 
letter  in  question,  and  compare  its  coldly,  fEistidiously 
polite  and  formal  address,  tone,  and  conclusion  with  the 
cordial  commencement,  ^till  more  cordial  contents  of 
Mr.  Kernochan's  former  letters,  and  their  wann  and 
affectionate  conclusion. 

When  his  old  friend  had  sunk  beneath  the  fell 
stroke  of  disease,  can  any  one  believe  that  Mr.  Kemo- 
chan  would  then  begin  to  "  Mister  "  him  ?  No,  no.  It 
is  incredible.  The  style  was  entirely  proper  in  a  note  • 
addressed  to  Mrs.  Parish.  The  utmost  cordiality  he 
could  presume  to  exhibit  in  addressing  her  was,  "  My 
dear  Mrs.  Parish,"  or,  "  My  dear  Madam."  Either  of 
these  forms  is  allowed,  and  is  a  proper  courtesy.  I 
will  read  this  short  note.     (I.  f.  1095.) 

"  My  dear  Mr.  Parish, — ^Herewith  you  have  list  of  mattere 
to  be  attended  about  the  1st  June.  If  you  will  send  me  the 
papers  I  will  attend  to  your  collections  with  much  pleasure. 
1  have  bee.n  much  occupied  this  week  with  various  matters, 
and  have  not  seen  you^  which  I  regret. 

Yours  most  truly, 

JOBEBH    EeBNOCHAN. 

May  31,  '50." 

Was  not  that  letter  intended  for  the  lady  ?  I  sub- 
mit this  question  with  unshrinking  confidence. 
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Mr.  Kemochan  farther  assisted  Mrs.  Parish  in  inaking 
some  collections  up  to  September,  1850,  rarely  extend- 
ing his  good  offices  further  than  introducing  her  to  the 
debtors,  and  thereby  identifying  her  as  the  wife  of  Henry 
Parish.     (I.  f.  1000,  1001,  1068.) 

From  September,  1850,  Mrs.  Parish,  either  directly 
by  her  own  hand,  or  through  her  brothers  William 
and  Henry  Delafield,  made  all  collections,  except  the 
rents  and  the  very  few  which  Mr.  Folsom  attended  to. 
The  brothers  Delafield  appear  to  have  collected  about 
two-thirds  of  the  entire  amount.  (Exhibit  No.  287, 
ni.  page  795.) 

The  policy  of  the  lady,  in  respect  to  the  estate,  is  ob- 

vios      Her  method  of  keeping  accounts,  her  method  of 

conducting  the  collections,her  method  of  disposing  of  the 

incomes,  her  bank  account,  and  the  tickler  throw  a  ftill 

blaze  of  light  upon  her  design,  and  distinctly  reveal  it. 

She  intended  to  claim  all  and  to  grasp  all. 

It  is  not  so  easy  to  see  what  principles  governed  her 
learned  counsel  in  recently  attempting  to  draw  a  dis- 
tinction between  the  assets  not  transferred  into  the 
name  of  Mrs.  Parish  and  those  which  were  in  her  own 
name.  It  was  just  as  easy  to  make  out  a  title  by  gift 
in  the  one  case  as  in  the  other. 

We  may  form  a  probable  conjecture  as  to  their 
motives.  The  learned  gentlemen  could  only  gain  a 
knowledge  of  the  facts  as  they  were  communicated  to 
them  by  the  lady  or  her  brother  Henry,  and  I  infer 
that  when  they  advised  this  discrimination  and  a  sur- 
render of  the  $180,000  worth  of  securities  payable  to 
bearer,  they  had  not  learned  one  very  vital  fact. 

They  felt  the  force  of  the  circumstance  that  Mrs. 
Parish  had  never  permitted  one  solitary  dollar  of  the 
estate  of  Henry  Parish  to  pass  through  her  hands  or 
through  any  channel  which  she  could  control  without 
transmuting  it— not  indeed  from  gold  to  dross,  but 

3« 
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transmuting  it  from  its  legitimate  character,  as  tte  ^- 
tate  of  Henry  Parish,  to  being,  at  least  in  her  eyes  and 
intent,  her  own  separate  estate.  Feeling  the  terrific 
force  of  this  protracted  and  persistent  habit,  as  a  proof 
of  her  fraudulent  and  grasping  intent,  they  were  anx- 
ious to  rescue  something  from  her  clutches,  and  fling  it 
as"  a  tub  to  the  whale."  It  would  show  some  limit  to 
her  cupidity,  and  might  mitigate  the  indignation  that 
cupidity  should  excite.  They  could  pay  to  human 
integrity  and  judicial  morals  this  tribute:  she  was  una- 
ware that  such  things  existed. 

Willing  to  avoid  the  inferences  deducible  from  the 
otherwise  unsparing  universality  of  her  grasp,  even  at 
the  cost  of  $180,000,  and  not  having  yet  seen  the 
tickler,  or  the  ear-marks  on  the  envelopes,  and  being 
unaware  that  such  conclusive  evidence  of  her  intent  to 
claim  all  these  securities  existed  in  her  own  hand 
writing,  they  advised  her  to  discriminate  and  relin- 
quish her  claim  to  them  by  gift  inter  vivos.  They  did 
this  after  long  deliberation.     (IIL  £  1808,  1811.) 

I  have  now  shown  a  complete,  perfect,  absolute 
absorption  of  Henry  Parish's  estate  and  interests,  such 
as  no  man  of  sound  mind  would  have  permitted. 

I  now  approach  another  division  of  the  subject.  It 
is  that  in  which  this  lady's  skill  and  energy  are  most 
fully  developed.  Thus  far  I  have  only  shown  in  a 
general  way  that  Henry  Parish  was  from  the  attack 
of  July,  '49,  an  utter  nonentity,  without  a  shadow  of 
power  to  govern  his  affairs,  or  protect  himself;  and 
that  from  the  instant  of  that  attack,  the  income  of  the 
realty,  the  income  of  the  personalty,  and  all  that  could 
be  reached  of  the  capital,  were  unceremoniously  trans- 
ferred into  his  wife's  exchequer  as  her  own  private 
estate. 

I  now  proceed  to  consider  more  closely  the  means 
by  which  these  Codicils  were  obtained,  the  manner  of 
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their*  fabrication,  the  preparation  and  manufacture  of 
facts  and  of  witnesses,  and  the  pretences  and  contri- 
vances by  which  this  attempt  at  rapine  and  plunder 
was  to  be  carried  through. 

Taking  into  view  some  facts  already  stated,  we  shaH 
find  the  testator's  wife  secluding  him  from  all  inter- 
course with  his  brother,  and  expelling  that  brother 
from  the  house.  We  shall  find  her  making  numerous 
pitifully  untrue  representations  against  that  brother, 
with  a  view  to  prejudice  him  in  the  eyes  of  strangers, 
not  indeed  to  mislead  her  husband,  for  that  was  un- 
necessary— ^he  was  past  all  such  misleadings.  We  shall 
find  her  watching  her  husband's  person  day  and  night, 
never  permitting  any  intercourse  between  him  and 
others  which  might  reveal  the  true  condition  of  his 
mind.  We  shall  find  her  interpreting  according  to 
her  own  purposes,  his  signs  and  gestures  to  selected 
persons  chosen  to  have  this  nominal  intercourse  with 
him.  We  shall  find  her  preparing  such  persons  to 
play  the  humble  part  of  dupes  by  appeals  to  their 
self-interest  or  their  vanity,  or  by  palpably  untrue 
representations  and  impostures  practised  upon  them. 
We  shall  find  her  desecrating  to  the  purposes  of  fraud 
and  deception,  the  sacred  name  and  the  sacred  obser- 
vances of  religion — the  holy  cause  of  charity.  We 
shall  find  her  ensnaring  her  own  highly  respectable 
kinsmen  in  such  a  net-work  that  they  are  at  length 
constrained  in  desperation  to  become  the  instruments 
of  her  will,  to  forget,  to  prevaricate,  to  misrepre- 
sent. The  learned  and  eminent  counsel  is  drawn  in 
by  one  artifice,  the  pious  minister  by  another,  the 
sexton  falls  by  one  piece  of  practice,  the  Bank  pre- 
sident, and  the  President  of  the  Bible  Society  by 
another ;  and  finally,  to  fill  up  by  direet  and  unmis- 
takable untruth  every  remaining  chink  in  the  barricade 
behind  which  her  plunder  was  to  be  intrenched,  a 
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desperate  wanderer  frond  truth  and  rectitude  is  obtain- 
ed as  a  witness,  and  induced  to  out-herod  Herod. 

This  picture  is  not  overdrawn ;  the  main  difficulty 
of  this  argument  is  to  find  expressions  strong  enough 
properly  to  portray  the  conduct  which  it  is  our  duty 
to  denounce. 

I  proceed  to  the  details. 

Scarcely  had  her  husband's  insensible  and  almost  life- 
less person  been  placed  within  her  power,  when  promptly 
and  energetically  she  set  about  executing  her  schemes. 

She  was  not  in  the  house  when  he  was  brought  home ; 
she  was  probably  at  Hellgate ;  but  she  returned  to  the 
Union  Square  house  the  same  evening.  Mr.  Daniel  Parish 
was  not  in  the  city.  It  was  mid*summer,  and  he  was  with 
his  family  at  Newport. 

We  have  seen  that  Mr.  Parish  had  taken  a  duplicate 
of  his  Will  into  his  personal  possession  in  1842,  for  the 
purpose  of  carrying  it  with  him  on  his  European  tour. 
The  other  dupUcate  had  always  remained  in  his  tin-box. 

He  kept  no  papers  or  accounts  at  home ;  but  it  is  pre- 
sumable that  this  dupUcate  Will  which  he  had  taken  with 
him  on  his  European  tour,  remauied  in  some  trunk  or 
other  receptacle  of  his  personal  effects,  and  was  in  his 
house  on  the  night  of  the  19th  June,  1849. 

Much  anxiety  was  soon  evinced  by  Mrs.  Parish,  to  get 
into  her  possession  the  dupUcate  which  had  been  left  in 
the  tin-box ;  and  when  she  succeeded  in  getting  it  into 
her  possession,  late  in  the  autumn  of  1849  or  beginning 
of  1850,  we  find  her  telUng  Mr.  Kemochan,  that  she  had 
compared  it  with  one  in  her  possession,  and  found  them 
to  be  dupUcates,  (1.  f.  752  ;  IL  f  1248 ;  I.  f.  65-68, 862, 
865.)  Thus  we  see  that  one  dupUcate  was  in  the  tin-box 
at  the  bank,  the  other  must  have  been  in  the  house.  The 
latter  came  into  the  possession  of  Mrs.  Parish  at  some  pe- 
riod, so  that  she  read  it  and  knew  its  contents.  WAen  it 
came  into  her  possession  is  a  matter  of  inference.    To  that 
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we  must  sometimes  resort,  and  I  claim,  as  a  fair  and  rea- 
sonable conclusion  from  the  evidence,  that  it  came  into  her 
possession,  and  was  subjected  to  her  perusal,  on  the  night 
of  the  day  that  Mr.  Parish  was  brought  home  senseless  and 
paralyzed.  I  shall  present  much  evidence  leading  to  this 
conclusion.  After  all,  it  must  be  left  to  inference,  as  no 
witness  has  said  that  he  saw  her  rummage  the  trunks  or 
private  drawers,  saw  her  find  it,  or  saw  her  read  it.  It 
was  there  she  could  have  found  it ;  she  was  able  to  read 
it,  and  her  actions  must  be  resorted  to  for  the  purpose 
of  ascertaining  whether,  in  point  of  fact,  she  did  find  it 
and  read  it  at  that  early  period.  I  shall  claim  that  she 
£aw  it,  that  she  read  it,  and  that  she  did  so  read  it  on  that 
very  night.  In  reading  it  she  would  [see  that  the  residue 
was  given  to  the  brothers,  James  and  Daniel  Parish.  She 
would  see  a  specification  in  it,  of  considerable  real  estate. 
She  knew  that  he  owned  the  house  on  Union  Square ;  she 
probably  knew  that  he  owned  the  store  in  Wall  street. 
Each  of  these  properties  was  of  large  value,  and  had  been 
purchased  subsequently  to  the  date  of  the  Will  She 
could  see  that  neither  of  them  was  named  in  that  dupU- 
cate.  Her  brothers,  Henry  and  Wflliam,  whose  store  was 
in  the  immediate  vicinity,  must  have  known  of  the  modem 
acquisition  in  WaU  street.  From  them,  in  the  usual 
course  of  things,  she  would  have  learned  that  fact.  Of 
course  she  would  see  that  this  $200,000  worth  of  property 
could  not  come  to  her,  for  what  the  Will  does  give  is  given 
expressly  in  lieu  of  dower,  and  of  all  other  claims  on  her 
part.  She  saw  that  it  would  pass  to  the  brothers.  The 
lady  at  once,  and  at  that  instant,  as  I  shall  prove  most 
amply,  conceived  the  design  of  securing  these  two  pieces 
of  property. 

She  was  generally,  I  beUeve,  quite  ignorant'  of .  the 
state  of  Mr.  Parish's  property ;  but  she  knew  that  he  had 
been  out  of  business  for  several  years ;  she  could  perceive 
by  the  tenor  of  the  duplicate,  that  it  was  doubtful  wheth- 
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er  his  whole  property  was  sufficient  to  pay  his  legacies. 
The  $210,000  of  legacies  given  in  the  twelfth  clause, 
are  given  only  upon  a  contingency.  This  implied  a  douht 
whether  there  would  be  any  thing  left  after  satisfying 
prior  provisions.  This  would  naturally  throw  her  some- 
what off  the  scent,  as  to  the  extent  of  her  husband's  prop- 
erty. She  would  naturally  suppose  that  he  had  not 
much  more  than  enough  to  satisfy  the  provision  for  her- 
self. At  the  utmost  he  could  hardly  be  supposed  to  have 
had  more  than  euQUgh  to  pay  that  $210,000.  That  would 
seem  to  have  been  the  very  outside,  in  his  own  opinion. 
He  had  been  living  out  of  his  estate  without  any  general 
business,  for  seven  years,  and  he  had  taken  out  of  his  per- 
sonal estate  the  large  sums  required  to  buy  these  Union 
Square  .'lots,  to  build  upon  them,  and  to  buy  the  store 
in  Wall  street.  This  would  consume  something  like 
$200,000  of  the  personal  estate.  It  was  a  rational  sup- 
position, that  if  she  could  transfer  to  herself  the  Wall 
street  store  and  Union  Square  property,  by  any  contri- 
vance that  the  law  would  sustain,  that  step  would  give 
her  pretty  much  all  that  was  attainable.  This,  to  be  sure, 
would  leave  the  other  specific  legacies  untouched;  but 
her  reserve  in  this  respect  may  be  easily  accounted  for. 
Her  disposition  to  grasp,  and  her  confidence  in  her  own 
powers,  had  not  yet  attained  to  as  much  vigor  as  they  ulti- 
mately acquired. 

On  reading  the  will,  she  became  fuUy  apprised  that  the 
main  interests  to  be  crushed,  were  those  of  James  and 
Daniel  Parish.  They  alone  stood  in  her  way.  James  Par- 
ish was  an  infirm  blind  man,  living  in  the  country ;  there 
was  no  danger  of  his  interference ;  but  Daniel  Parish  re- 
sided in  the  city,  was  familiar  with  the  property  and  busi- 
ness of  his  brother,  Henry.  In  him,  and  in  him  alone, 
she  saw  an  opponent.  Her  measures  were  promptly  re- 
solved upon,  and  promptly  taken.  On  the  very  next  mom- 


503 

ing,  July  the  20th,  '49,  ere  the  intelligence  of  his  brother's 
illness  could  possibly  have  brought  him  to  the  city,  the 
doors  of  that  brother's  house  were  barred  against  hun. 

Quin,  the  waiter,  whose  business  it  was  to  attend  the 
door,  thus  testifies.     (I.  f.  1806-7.) 

'^  Q.  After  Mr.  Parish's  attack,  had  you  any  orders  from 
Mrs.  Parish  about  the  brother  or  relatives  of  Mr.  Parish  ? 

A.  Yes,  Mrs.  Parish  gave  me  particular  orders  not  to 
let  Mr.  Parish  in — that  is,  the  brother,  Mr.  Daniel  Parish,  or 
any  of,his  sons,  or  Mr.  DUlon^  his  son-in-law. 

Q.  Did  she  tell  you  why,  for  what  reason  she  gave  you 
these  orders  ? 

A.  She  told  me  that  she  didn't  want  to  see  any  of 
them  in. 

Q.  How  soon  after  his  attack  did  you  get  these  orders  ? 

Aji  I  got  these  orders  immediately  after  the  doctor's 
being  with  him — ^I  mean  the  day  after  Mr.  Parish  was  at- 
tacked. 

Q.  After  you  got  these  orders,  did  Mr.  Daniel  Parish  call 
at  the  house  ? 

A.  Yes,  he  called  different  days ;  I  told  him  he  could  not 
come  in. 

Q.  Did  Mr.  DiUon  call  ? 

A.  Yes ;  I  didn't  let  him  in." 

At  last,  when  Mr.  Parish  was  reported  to  be  at  the 
point  of  death,  this  same  poor,  simple  serving  man  was 
moved  by  kindness  for  these  brothers,  or  rather  by  an 
emotion  of  tenderness  toward  the  fraternal  relation ; 
and  on  one  occasion  he  admitted  Mr.  Daniel  Parish  to 
his  brother^s  chamber.  I  will  read  his  testimony.  (I. 
f.  1808.) 

'^  Q.  Did  Mr.  Daniel  Parish  call  at  any  time  after  these 
orders,  and  get  in  ? 

A.  Yes. 

Q.  State  particularly  the  circumstances  of  that  call,  how 
he  got  in,  and  what  he  did  as  far  as  you  saw  ? 

A.  TAx.  Daniel  Parish  called  one  day,  after  the  doctor's 
going  out ;  I  heard  the  doctor  say  Mr.  Parish  was  veiy  low, 
he  was  afraid  he  would  do  no  good ;  Mr.  Daniel  Parish  called 
at  the  door  and  asked  me  how  his  brother  was ;  I  told  him  if 
he  did  not  go  right  up  and  see  his  brother  now,  when  he  would 
call  again  he  would  not  see  him  alive,  according  to  what  I 


504 

heard  the  doctor  say  ;'I  showed  him  up  stairs,  and  after  goiog 
up  stairs,  I  pointed  at  the  room  where  his  brother  lay — ^where 
his  brother  was  ;  when  he  went  in  I  heard  Mrs.  Parish's  bell 
ring,  and  went  up  stairs  to  Mrs.  Parish  ;  she  asked  me  how 
did  Mr.  Parish  get  in ;  I  told  her  I  opened  the  door,  and  he 
asked  me  no  questions,  but  passed  right  on,  and  I  did  not 
like  to  stop  him  ;  she  told  me  to  be  very  particular  the  next 
time  he  came  not  to  let  him  in. 

Q.  Did  you,  whilst  Mr.  Danfel  Parish  was  there,  on  that 
occasion,  go  into  Mr.. Henry  Parish's  room  ? 

A.  Yes. 

Q.  What  did  you  see  ? 

A.  Mrs.  Parish  told  me  to  go  into  Mr.  Parish's  room  to 
see  what  Mr.  Daniel  Parish  was  doing.  I  saw  him  having 
hold  of  his  brother  in  the  bed  by  the  hand. 

Q.  As  far  as  you  know,  had  Daniel  Parish  seen  his  brother 
Henry  from  the  attack  before  that  time  ? 

A.  Not  to  my  knowledge.  * 

Q.  As  nearly  as  you  can  recollect,  about  how  long  after 
the  attack  was  this  occurrence  ? 

A.  I  should  think  it  was  about  a  month;  between  a 
month  and  five  weeks. 

Q.  At  this  time,  what  was  the  practice  of  Mrs.  Parish's 
relatives  as  to  visiting  Mr.  Parish  ? 

A.  Her  two  brothers  used  to  come  in  morning  and  after- 
noon to  see  him  frequently,  coming  in  from  the  country  going 
up  and  down  town  ;  one  of  the  brothers  used  to  call  in  occa- 
sionally." 

Down  to  this  time  Daniel  Parish  had  been  denied 
all  access. 

This  poor  simple  man  is  obliged  to  admit,  that  on 
that  occasion  he  excused  himself  to  his  mistress  by  a 
falsehood ;  let  that  shake  his  credit  in  this  world,  as  it 
may,  he  will  find  mercy  for  it.  If  the  recording  angel 
has  a  tear  for  honest  sympathy,  he  will  drop  that  tear 
upon  the  record  of  this  oflfence  and  screen  it  forever  from 
punishment.  Certain  it  is  he  let  Mr.  Parish  in.  The 
proponent  admits  that.  Certain  it  is  Mr.  Parish  was  be- 
fore excluded.  She  admits  that;  she  pretends  that 
everybody  was  excluded.  Her  counsel  assert  that 
there  was  a  universal  law  of  exclusion,  with  no  exception 
or  provisb  in  favor  of  Daniel  Parish.     So  there    Ls 
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no  doubt  of  the  fact  that  Daniel  Parish  was  excluded 
or  that  Quin  once  let  him  in,  or  that  this  was  in  viola- 
tion of  the  lady's  orders.  Consequently  Quin'sfib  about 
it  is  not  very  material.  Whatever  becomes  of  his 
credit,  the  facts  are  clear  of  all  dispute. 

I  return  to  the  19th  of  July,  ^49, — ^Mrs.  Parish  has 
got  a  duplicate  of  the  Will ;  she  has  read  it.  She  sees 
what  it  is  necessary  to  do.  Her  brothers  Henry  and 
William  were  not  living  in  the  house  at  this  time, 
though  they  saw  her  daily.  They  soon  after  became 
inmates  of  the  house.  I  have  said  before,  and  I  say 
now,  as  far  as  I  know,  or  believe  or  can  judge  from  the 
evidence  iu  this  case — ^that  those  gentlemen  were 
men  of  honorable  positions,  of  good  breeding,  good 
education,  and  good  private  character — ^they  were 
not  the  men  to  become  at  once  framers  or  perpetra- 
tors of  such  contrivances  as  were  ultimately  devised  and 
put  in  motion.  They  were  not  yet  prepared  to  do 
any  thing  wrong,  but  the*  evidence  in  this  case  shows 
plainly  enough  that  they  were  drawn  into  this  lady's 
schemes  by  degrees.  Her  honorable  brother.  Dr.  Kd- 
ward  Delafield,  comes  within  the  same  category.  He 
could  not  be  dispensed  with,  and  he  also  was  involved 
at  last.  At  this  stage,  according  to  my  view  of  the 
evidence,  we  find  Mrs.  Parish  in  what  plain  folks 
would  call  a  quandary.  She  has  no  access  to  Mr. 
Parish's  papers.  She  has  an  old  will,  dated  seven  years 
back :  might  there  not  be  another  will  of  more  recent 
date  ?  If  a  codicil  was  to  be  prepared,  how  was  it  to 
be  drawn  ?  Was  it  to  refer  to  this  will,  which,  for 
aught  she  knew,  might  have  been  already  superseded  ? 
She  did  not  know  how  to  proceed. 

Thus,  her  first  great  embarrassment  was  her  ignor- 
ance of  the  actual  condition  of  her  husband's  property 
and  of  his  testamentary  dispositions. 

Without  access  to  his  papers  it  was  impossible  to 
30 
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tell  whether  the  will  of  '42  was  the  last  will  he  had 
made.    To  these  papers  she  had  no  access. 

It  seems  that  Mr.  Parish  began  to  sit  up  abont  the 
middle  of  August,  though  he  did  not  leave  his  room ; 
and  it  is  about  that  time  that  she  appeai-s  to  have  couh 
menced  active  operations  to  get  at  his  papers  and  resolve 
her  fears,  doubts  and  anxieties  as  to  the  existence  of  any 
other  will.  She  could  not  have  commenced  sooner.  Mr. 
Parish  was  so  completely  prostrated  that  he  could  not 
rise  from  his  bed,  he  was  unable  to  speak,  he  was  un- 
able to  read — he  was  confessedly  in  too  low  a  condition 
to  do  any  business.  She  could  not  go  down  to  the 
store  and  tell  any  plausible  story  about  his  wanting 
papers  or  wanting  any  thing.  She  had  to  wait  antil  he 
rose  from  his  bed,  or  showed  a  sufficient  return  of 
sensation,  at  least,  to  make  it  possible  for  a  desire  to 
exist  on  his  part  in  relation  to  business.  Abont  the 
10th  of  August,  or  shortly  after  that  date,  we  find  the 
lady's  activity  beginning  to  manifest  itself.  She  first 
soimded  her  brothers,  but  they  were  not  yet  ripe  "  for 
treason,  stratagem  or  spoil,"  and  they  did  not  respond 
to  her  satisfaction.     (I.  f.  1113  to  1115.) 

This  is  apparent.  On  the  25tlf  August,  '49,  veiy  soon 
after  her  husband  had  begun  to  sit  up,  she  had  her  first 
interview  with  Mr.  Folsom.  He  relates  that  part  of  the 
conversation  bearing  on  this  point.  It  furnishes  a  perfect 
key  to  her  thoughts  ^at  this  time,  and  shows  how  her 
brothers  were  enlisted.  "  She  said,  I  am  placed  in  a  veiy 
trying  situation,  having  no  one  to  advise  with  on  the  sub- 
ject, and  not  even  my  brothers  will  give  me  any  advice." 
Mr.  Folsom  thus  describes  his  reply  to  this  mournful 
plaint :  '*  As  to  her  being  placed  in  a  tiying  position, 
without  advice  from  any  one,  I  thought  she  need  not  be 
placed  in  that  position,  as  she  had  abundant  means  to 
secure  the  best  legal  advice  in  the  city."  (I.  f.  1118, 
1119.) 
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There  was  no  prophecy  in  that,  as  you  will  see 
presently.  She  had  abeady  acted  on  this  idea.  On  that 
very  identical  day,  the  best  legal  advice  in  the  city  was 
hard  at  work,  drawing  the  best  legal  codicil  that  under 
the  circumstances  could  be  devised,  for  the  purpose  of 
securing  to  her  all  that  was  not  already  given  her  by  the 
Will. 

The  great  want,  however,  was  the  papers.  Might 
there  not  be  a  later  will.  How  could  she  proceed  without 
knowing  this  ? 

Mr.  Parish  had  begun  to  sit  up,  she  had  conceived 
the  design  of  becoming  the  lexicon  for  interpreting  his 
signs,  sounds  and  gesticulations.  This  I  shall  show  in  a 
moment. 

But  the  papers  !  the  papers  I  how  were  they  to  be  ob- 
tained? 

She  failed  in  all  her  efforts  to  reach  them.  That  she 
and  her  co-operators  had  ascertained  and  felt  the  difficulty 
of  acting  without  them,  is  apparent,  from  a  multitude  of 
incidents ;  but  especially  from  one  unfailing  proof. 

The  codicils  were  drawn  by  one  of  the  best  and  most 
accurate  draftsmen  at  our  bar.  The  first  of  them,  dated 
in  this  month  of  August,  1849,  is  unlike  any  Codicil  that 
ever  was  executed.  It  is  not  written  on  the  same  paper 
as  the  Will,  nor  does  it  refer  to  the  Will  by  its  date  or 
otherwise,  distinctively.  Nothing  can  be  imagined  more 
slovenly,  more  unlike  the  man,  unless  there  was  a  reason 
for  it.  There  was  a  reason.  It  was  uncertain  whether  the 
Will  of  '42  was  the  latest  in  existence. 

Mr.  Lord  remembers  the  efforts  of  Mrs.  Parish  to  get 
at  the  Will,  which  was  supposed  to  be  in  the  tin  box, 
there  is  abundant  proof  of  that;  but  he  cannot  re- 
member dates,  nor  even  whether  he  saw  any  WiU  before 
drawing  this  codicil  of  August,  '49.  His  testimony  on  this 
point,  as  indeed  on  too  many  points,  is  blank  confusion 
and  uncertainty. 
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But  the  capital  fact  remains.  The  codicil  carrfdlly 
omits  a  formula  never  omitted  by  careful  practitioners 
without  a  distinct  motive.  It  does  not  refer  to  the  vol- 
ume to  which  it  was  an  intended  supplement.  It  would 
fit  any  wiU  that  might  chance  to  turn  up. 

Let  us  return,  however,  to  show  the  lady's  eagerness 
and  her  efforts  to  get  the  WiU :  along  with  this  eagem^s  and 
these  efforts,  we  find  developed  the  cautious  reluctance  of 
her  brothers,  Henry  and  William  Delafield,  to  touch  the 
troubled  waters  into  which  she  was  plunging. 

At  all  subsequent  periods  Mr.  Lord  wrote  his  Codicils 
directly  on  the  Will ;  and  not  only  did  he  observe  that 
precaution,  but  he  also  inserted  in  each  of  the  Codicils,  of 
abundant  caution,  an  express  reference  to  the  Will  by  its 
date.  And  this  practice  is  well-known  to  be  universal. 
I  doubt  whether  your  Honor  has  ever  before  seen  a  Codi- 
cil referring  to  a  Will,  not  written  on  the  same  paper  as 
the  Will,  and  having  no  reference  to  the  Will,  by  which  it 
could  be  identified.  In  a  word,  this  supplement  or  ap- 
pendix to  a  man's  testamentary  act,  is  universally  in  prac- 
tice accompanied  by  areference  to  the  testamentary  act 
itself,  so  that  it  can  be  identified  as  supplemental  to  that 
Will,  and  to  no  other.  The  idea  of  a  man's  makincr  a 
codicil  to  be  a  supplement  to  any  last  Will  and  testamen: 
of  his  that  may  happen  to  ''  turn  up,"  is  one  of  the  pecu- 
liarities in  this  case  :  it  is  one  of  the  circumstances  that 
guide  our  foootsteps  through  the  dark  mazes  of  contrivance. 
Even  after  that  Codicil  had  been  obtained,  the  efforts  to 
get  at  the  box  containing  the  testator's  papers,  and  ascer- 
tain  whether  any  other  testamentary  paper  existed,  were 
continued  with  much  earnestness.  In  the  course  of  these 
efforts,  the  brothers  Henry  and  WiUiam  develop  their 
caution.     She  did  not  at  once  conquer  their  reluctance. 

Herfrst  effort  is  thus  detailed  by  Mr.  Folsom  (I.  f. 
1112  to  1115): 
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"  Q.  After  Mr.  Parish's  attack,  had  you  any  intercourse  or 
correspondence  with  any  persons  in  relation  to  the  custody 
or  removal  of  his  will  and  in  relation  to  the  custody  or  re- 
moval of  the  tin  box  ? 

A.  Yes. 

*  Q.  Please  to  state  in  the  order  in  which  they  occurred, 
as  far  as  you  can  remember,  all  the  facts  in  relation  to  any 
removal  of  the  box,  or  of  the  will,  and  your  transactions 
with  any  person  or  persons  on  these  subjects. 

A.  Between  the  12th  and  20th  of  August,  1849,  either 
Henry  or  William  Delafield  left  word  at  our  office,  162 
Pearl  street,  that  he  wished  to  see  me  at  his  office  ;  I  went 
there,  saw  him,  and  he  told  me  that  Mrs.  Parish  wished  me 
to  send  up  Mr.  Parish's  trunk  to  the  house  as  he  wanted  it ; 
the  question  came  upon  me  quite  unawares,  and  I  felt  un- 
decided how  to  act ;  I  said  to  Mr.  Delafield,  '  Mr.  Parish's 
will  and  all  the  evidences  of  his  property  are  in  that  trunk, 
and  I  don't  know  that  I  ought  to  give  it  up,'  or  words  to 
that  effect ;  I  said  that  I  must  decline  giving  it  up  at  pre- 
sent ;  I  then  left  ;  after  arriving  at  my  office,  I  re-consider- 
ed the  matter,  went  to  the  Phoenix  Bank,  took  out  the  will 
from  the  trunk  and  put  it  in  my  pocket ;  I  brought  the 
trunk  to  our  office,  and  then  sent  word  to  Mr.  Delafield 
that  if  he  would  send  a  written  order  for  it,  he  could  have 
the  trunk,  or  words  to  that  effect ;  his  answer  came  back 
to  me  that  Mr,  Ddafield  declined  sending  any  such  order  ; 
I  then  took  the  trunk  back  to  the  bank,  keeping  the  will  in 
my  pocket  ;  the  next  day  I  returned  the  will  to  the  trunk, 
and  there  left  it  ;  en  the  25th  of  Augusty  Mr.  Delafield  called 
at  our  office,  and  handed  me  an  order  requesting  that  the 
trunk  should  be  sent  up  to  Mr.  Parish's  house  ;  that  or- 
der was  written  in  the  body  of  it  evidently  by  a  female,  in 
female  handwriting,  and  signed  "  Henry  Parish  ; "  that  sig- 
nature was  somewhat  like  Mr.  Henry  Parish's  signature, 
but  very  much  distorted  ;  it  still  had  some  resemblance  to 
his  signature." 

The  brothers,  Henry  and  William  Delafield,  would  not 
advise,  nor  did  they  seek  to  have  the  box  sent  to  their  store 
or  intrusted  to  them.  When  asked  for  a  written  order,  they 
refuse  promptly,  and  without  consulting  their  sister.  But 
of  course,  this  demand  was  told  to  her,  and  forthwith  she 
draws  the  order,  and  tries  its  efficacy.  The  body  was 
written  by  a  female  hand,  and  it  bore  a  signature  some- 
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what  resembling  that  of  Henry  Parish.  It  was  very 
much  distorted,  says  the  witness,  but  still  it  had  some  re- 
semblance. (I.  f.  1115,  1116,  1254  to  1260,  14S0.) 
Here  the  caution  of  the  brothers  and  the  resolution  of  the 
sister  are  both  very  marked.  The  whole  thing  is  devolved 
upon  her.  She  is  restrained  by  no  scruples.  She  draws 
the  order,  subscribes  it  with  her  husband's  name,  and 
sends  it.  Mr.  Folsom  thus  reveals  the  progress  of  the 
design.     Mr.  Folsom  at  (I.  f.  1116  to  1122)  proceeds: 

"  I  immediately  took  that  order  up  to  the  Phoenix  Bank, 
handed  it  to  Mr.  Ogden,  the  cashier,  and  asked  hioi  if  he 
would  deliver  the  trunk  upon  that  order  ;  he  said  '  yes,'  if 
you  will  say  it  is  his  signature ;   I  told  him  I  could  not 
say  any  thing  about  it ;  he  must  be  his  own  judge  in  the  mat- 
ter ;  he  then  said  *  Well,  I  suppose  I  will  send  it  up,  or  I 
must  send  it  up  ;'   I  told  him  he  need  not  take  any  responsi- 
bility about  it,  or  words  to  that  effect,  as  I  would  take  it  up 
myself;  I   then  took  it  up  to  Mr.   Parish's  house;  was 
admitted  to  the  presence  of  Dr.  Delafield  and  Mrs.  Parish ; 
I  put  the  trunk  down  in  one  corner  of  the  room  ;  the  imme- 
diate first  conversation  I  do  not  recollect ;  Mrs.  Parish  then 
asked  me  if  I  had  the  key  of  that  trunk ;  I  told  her  I  had  it. 
I  then  asked  to  be  admitted  to  see  Mr.  Parish.     She  asked  me 
my  motives  in  wishing  to  see  him.     I  told  her  they  were  of  a 
general  character — ^in  the  first  place  as  a  friend,  and  then  to 
judge  of  his  mind  and  health.     She  refused  me  admittancej 
on  the  ground,  or  stating,  that  any  business  matters  bronght 
before   Mr.    Parish   irritated   or   excited    him    very  mud 
She   said   he   was  fretting  very   much   about  some  papers 
in  his  trunk,  and  she  thought  it  very  hard  the  man  could  not 
have  his  own  way,  or  words  to  that  effect.     I  think  these 
were  the  exact  words.     I  told  her  if  she  would  let  mo  go  ani 
see  him  I   could  then  judge  of  his  soundness  of  mind  or 
capacity  for  business,  or  would  judge  rather  ;  and  if  I  thonght 
him  of  sound  mind,  would  then  act  as  circumstances  would 
require.     She  said,  *  I  am  placed  in  a  very  trying  situation, 
with  no  one  to  advise  with  on  the  subject,  and  not  even 
my  brothers  will  give  me  any  advice.'    I  said  to  her  that  ii 
Mr.   Parish  was  fretting  about  some  papers  in  his  trunk, 
or  business  matters,  I  should  go  to  him  in  the  character  of  a 
physician,  and  would  be  able,  no  doubt,  to  ease  his  mind  upon 
that  subject ;  and  as  to  her  being  placed  in  a  trying  position^ 
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without  advice  from  any  one^  I  thought  she  need  not  be 
placed  in  that  position^  as  she  had  abundant  means  to  secure 
the  best  legal  advice  in  the  city. 

"  I  then  said,  '  Mrs.  Parish,  I  know  what  you  want ;  you 
want  this  property  (I  meant  the  Union  Square  property)  ; 
fihe  said  ^Yes,  and  I  understand  you  (meaning  me)  have 
said  to  Mr.  Eemochan  that  Mr.  Parish  had  so  expressed 
limself  to  you.'  I  replied  to  Mrs.  Parish,  *  I  have  never  so 
said  to  Mr.  Kemochan,  and  Mr.  Parish  never  so  expressed 
himself  to  me  ;  but  I  may  have  said  to  Mr.  Eemochan, 
I  believed  he  intended  to  give  this  property  to  you, 
and  did  not  think  that  he  would  have  built  the  house,  in- 
tending, in  the  event  of  his  death,  you  should  be  turned 
out  of  it,  or  words  to  that'  eflfect.  I  then  expressed  it 
merely  as  an  opinion,  without  any  positive  knowledge  of  Mr. 
Parish's  wishes  on  the  subject." 

Dr.  Delafield  was  present  at  this  interview,  his  en- 
tire freedom  at  that  time  from  complicity  in  any  design 
upon  Mr.  Parish,  is  apparent.  Mr.  Folsom  proceeds 
at  L  f.  1121. 

"  When  Mrs.  Parish  declined  to  admit  me  to  see  Mr.  Par- 
ish, Dr.  Delafield  said,  ^  Susan,  I  see  no  good  reason  why  Mr. 
Folsom  should  not  be  admitted  ; '  she  said,  '  he  can't  go  in,' 
or  words  as  near  that  as  1  can  remember;  also,  when  speaUng 
of  Mr.  Parish's  intention  to  give  her  the  Union  Square  prop- 
erty, Mrs.  Parish  said,  *  Mr.  Parish  always  told  me  that  he 
intended  to  give  me  the  Wall  street  and  Union  Square  prop- 
erties ; '  now  in  continuation  of  the  examination  yesterday  ; 
I  then  said  to  Mrs.  Parish,  '  1  will  ask  him  the  plain  question 
as  to  his  desire  to  give  you  those  two  properties ; "  she  then, 
on  a  promise  from  me  not  to  ask  any  other  question  on  busi- 
ness— she  saying  to  me,  *  If  you  will  ask  no  other  question 
on  business,  you  can  be  admitted  ; '  and  I  replying,  '  I  would 
not,'r  or  words  to  that  effect,  she  admitted  me  into  the  room ; 
I  do  not  distinctly  recollect  what  room  it  was,  but  I  think  it 
was  a  room  adjoining  the  small  boudoir  into  which  I  had  first 
been  introduced,  and  I  think  it  was  on  the  main  or  principal 
story,  but  am  not  positive  as  to  that ;  Mrs.  Parish  went  into 
the  room  with  me,  and  no  other  person  ;  she  took  a  seat  on 
the  right  of  Mr.  Parish,  who  was  sitting  up  in  a  chair ;  she 
took  his  right  hand  in  hers,  and  said,  ^  My  dear,  Mr.  Folsom 
has  called  to  see  you ; '  he  immediately  turned  towards  me  as 
I  advanced,  turned  his  left  hand  over  upon  his  left  knee,  and 
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I  took  hold  of  it ;  my  first  remarks  to  him  were  a  Bimple  ex- 
pression of  regret  at  his  illness  ;  I  then  said,  '  Mr.  ?m\ 
should  any  thing  occur  to  you,  (meaning  therehy  his  death,  i 
do  you  wish  this  property  to  revert  to  Mrs,  Parish  ?'  he  mode 
a  negative  motion  of  the  head,  or  a  shake  of  the  head ;  I  pu: 
the  same  question  to  him  in  relation  to  the  Wall  street  pr  i- 
erty  ;  he  shook  his  head  as  before ;   Mrs.  Parish  remartwi. 
*  you  do  not  put  the  questions  in  the  right  way,'  or  words  i^ 
that  effect ;  I  immediately  altered  the  words  of  the  qaestions. 
by  saying,  ^  In  case  of  your  death  do  you  wish  to  give  ili- 
property  to  your  wife,'  or  to  ^  Mrs.  Parish,'  I  foi^et  wEl 
were  the  words  I  used  ;  he  made  a  nod  of  the  head,  and  :• 
the  same  question  put  in  relation  to  the  Wall  street  property, 
he  made  the  same  motion  of  his  head,  a  nod  ;  there  bad  pre- 
viously to  this,  during  this  interview,  been  some  conversati.n 
between  Mrs.  Parish  and  myself,  as  to  the  Barclay  street  aaC 
Chambers  street  properties;  I  then  suggested  to  her  toas^ 
him  in  relation  thereto ;  she  said  to  Mr.  Parish,  *  Did  you  nc* 
in  your  will  give  me  the  Barclay  street  property  ? '  he  m^^ 
a  negative  movement  of  the  head  ;  she  asked  the  same  ques- 
tion in  relation  to  the  Chambers  street  property,  the  sam: 
answer  followed,  the  same  negative  movement  of  the  head 
followed  ;  she  then  varied  the  form  of  the  question  ;  the  exac: 
manner  I  do  not  recollect ;  and.  his  reply  was  an  affirmalia^ 
nod  of  the  head  ;  Mrs.  Parish  and  myself  then  rose  from  tLo 
interview,  and  I  said  to  Mrs.  Parish,  in  words  as  near  as  1 
can  recollect,  ^  I  consider  Mr.  Parish  to  be  of  unsound  mind, 
and  incapable  of  transacting  business.'     I  should  have  put  in 
there,  to  make  it  a  direct  and  straightforward  narrative,  that 
from  his  contradictory  answers,  I  thought  he  could  not  under- 
stand questions  ;  or  if  they  were  understood  by  hun,  he  vas 
incapable  of  giving  direct  answers,  and  thereby  incapable  as 
above  to  transact  business. 

.  ;  I  then  made  a  motion  to  leave,  and  went  towards  tin 
trunk  for  the  purpose  of  taking  it  up,  when  Mrs.  Parish  re- 
marked, '  It  is  not  necessary  to  take  it  to  the  bank— we  shall 
want  it  again  soon.'  She  said,  *  I  will  put  it  in  our  wfe, 
where  it  will  be  as  safe  as  in  the  bank.'  My  reply  to  her,  ti- 
the best  of  my  memory,  was,  that  I  had  had  chaige  of  the 
trunk  so  long  and  during  his  illness,  and  from  the  fact  of  the 
will,  and  all  the  evidences  of  his  property  being  in  that  trunt, 
I  did  not  wish  to  leave  it  and  let  it  go  out  of  my  hands  or 
control,  until  it  was  taken  from  me  by  some  process  of  h^i 
or  till  I  was  satisfied  of  Mr.  Parish's  soundness  of  mind;  or 
until  it  was  taken  from  me  for  good,  or  entirely,  or  words  to 
that  effect.     I  then  took  the  trunk,  brought  it  back  to  the 
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Phoenix  Bank,  and  said  to  Mr.  Ogden^  the  cashier,  in  pres- 
ence of  Mr.  Tileston,  the  president,  that  I  wished  to  make  a 
deposit  of  that  trunk,  and  did  not  wish  it  delivered  to  any 
one  but  myself. 

Mr.  Folsom's  conduct  was  marked  by  a  degree  of  pru- 
dence, which  must  have  been  very  offensive.  After  his  con- 
sultation with  Mr.  Cashier  Ogden  at  the  bank,  he  determiiied 
to  take  up  the  box  himself,  and  not  permit  it  to  be  opened, 
or  the  will  touched,  or  read,  unless  he  could  be  convinced 
that  Mr.  Henry  Parish  himself  desired  it.  Then  it  was  that 
this  conversation  took  place.  And  he  did  as  he  had  intend- 
ed. He  carried  it  back.  Here  we  have  the  whole  action  of 
the  brothers  coinciding  with  the  theory  I  have  presented. 
When  Mr.  Folsom  made  appUcation  to  see  Mr.  Parish, 
Mrs.  Parish  refused  him  access.  Dr.  Delafield's  entire 
freedom  from  compUcity  in  any  improper  designs  at  this 
time,  is  here  manifest,  as  it  is  in  other  early  stages  of  this 
case.  He  said :  "  Susan,  I  see  no  good  reason  why  Mr. 
Polsom  should  not  be  admitted."  She  answers,  peremp- 
torily :  "  He  cannot  go  in."  However,  the  talk  which  en- 
sued between  herself  and  Mr.  Folsom,  led  her  to  conclude 
that  she  might  gain  some  advantage  by  admitting  him. 

In  the  interval  between  the  10th  and  25th  of  August, 
Mrs.  Parish  by  entreaties,  expostulations,  or  otherwise, 
succeeded  in  securing  the  services  of  her  brother  Wilham. 
If  slow  to  enhst,  he  was  faithful  from  the  moment  he 
entered  the  service.  O'est  le  premier  pa8  qui  coitte. 
Henceforward  he  appears  to  have  been  the  confidant,  and 
it  is  likely  that,  to  the  end  of  his  life,  he  was  the  only  con- 
fidant. It  was  not  until  his  sudden  and  unexpected  sum- 
mons to  the  tomb  deprived  her  of  his  aid  and  counsel, 
that  we  find  Henry  officiating  as  Prime  Minister.  This  vnll 
be  abundantly  shown  in  the  sequeL  The  testimony  of 
Henry  reveals  it.  To  the  hour  of  his  death,  William 
seems  to  have  had  a  part  in  every  thing  done,  or  projected. 

40 
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Until  that  event  Henry  took  little  part.  William  was 
present  when  the  instructions  for  making  all  these  cod- 
icils were  given.  He  is  found  to  be  the  active  man  in 
every  branch  of  the  aJBEair.  But  I  must  return  to  my 
narrative. 

Just  prior  to  the  20th  of  August,  1849,  William  had 
promptly,  and,  as  it  were,  indignantly  refused  to  partici- 
pate in  obtaining  from  Mr.  Parish  a  written  order. 

Between  that  time  and  the  25th,  his  enlistment  was 
completed.  By  what  arts  or  means  none  live  to  tdL 
Probably  he  went  in  step  by  step — by  almost  insensible 
degrees,  doing  Uttle  at  first,  but  at  last  becoming  a  veiy 
active  particeps. 

On  the  25th  he  bore  to  town  the  simulated  order,  pur- 
porting to  be  drawn  by  Mr.  Parish  himself.  It  must  have 
been  early  in  the  day,  for  Mr.  Folsom  took  the  box  to 
Union  Square  on  the  same  afternoon.  (Lf.  1115.)  Either 
early  that  very  morning,  or,  as  is  most  probable,  on  the 
previous  day,  William  had  written  or  sent  a  messenger  to 
Fairfield,  Connecticut,  summoning  to  his  sister's  aid  Daniel 
Lord,  Esq.,  the  counsel  of  his  firm  and  his  family.  (I. 
f.  58  to  57.) 

Promptly,  by  the  railroad  train  on  the  morning  of  the 
25th,  Mr.  Lord  obeyed  the  summons.  On  that  very  25th, 
by  high  twelve  at  ndon,  he  was  closeted  at  Union  Square. 
Twice,  during  the  day,  he  conferred  vdth  Mrs.  Parish 
and  her  brother.  He  received  from  Mr.  William  Dela- 
field,  in  the  presence  of  Mrs.  Parish,  all  his  instructions  for 
drawing  the  codicil,  drew  it,  and  enclosed  it  to  the  lady 
vrith  a  note  addressed  to  her,  explaining  his  course  in  it 
and  his  motives.  All  this  was  effected  between  12  at  noon 
and  4  o'clock.  (L  f.  57,  58,  59,  62  to  64,  72  to  74.)  At 
that  hour  he  returned  to  Connecticut  to  await  farther  or- 
ders. 

Mr.  Lord  did  not  think  it  of  the  least  importance  to 
see  or  to  consult  the  individual  who  was  to  play  the  nomi- 
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nal  part  of  testator,  The  humble  office  Mr.  Parish  was  to 
perform  seems  to  have  been  tacitly  but  thoroughly  under- 
stood, both  by  the  lawyer  and  his  employers. 

Mr.  Lord  has  but  a  poor  memory  for  words,  dates,  and 
such  minutiae ;  but  actions  speak  louder  than  words,  and 
are  neither  so  easily  forgotten,  fabricated,  or  misrepresent- 
ed.   A  written  memorial  cannot  easily  be  altered.    Here 
we  are  happily  favored  with  both  action   and  writing. 
From  such  sources  a  Ught  of  infinite  value  shines  in  upon 
these  transactions.     Mr.  Lord's  acts  and  his  writing  show 
how  much  part  he  thought  Mr.  Parish  had  in  this  codicil 
He  was  to  make  his  mark.    Mr.  Lord  did  not  think  it 
worth  his  while  even  to  see  the  gentleman  who  was  going 
to  make  that  mark  under  his  professional  superintendence, 
devising  $200,000  worth  of  real  estate,  although  he  was 
in  the  very  same  house  when  the  orders  to  prepare  it  were 
given.    Even  when  he  sent  the  codicil  to  the  house  on  the 
same  afternoon,  he  did  not  think  it  needful  to  observe  the 
courtesy  of  directing  his  letter  to  Mr.  Parish.    Not  at  all, 
he  addressed  it  to  Mrs.  Parish,  here,  as  in  all  his  acts, 
testifying  that  he  was,  to  all  intents  and  purposes,  her 
agent — ^acting  exclusively  for  her,  and  without  the  pre- 
tence of  regard  to  any  other  principal.    All  this  proves 
nothing  against  Mr.  Lord's  honor  or  integrity.    I  am  only 
showing  his  acts.     Justice  must  exult  in  his  truthfuhiess, 
for  it  reveals  the  fact.     Reason  must  delight  in  the  accu- 
racy of  his  conceptions.     He  understood  his  own  attitude 
precisely.     He  saw  the  miserable  farce  in  its  true  Ught. 
How  he  happened  to  err  so  deeply  as  to  its  prospects  of 
success,  is  incomprehensible.    Perhaps  he  had  become  in- 
doctrinated with  the  views  set  forth  in  Mr.  Yerplanck's 
celebrated  opinion.    Perhaps  some  partial  and  unhappy 
successes  in  a  similar  field  of  experiment,  had  unduly  im- 
pressed his  strong  and  cultivated  understanding  with  the 
omnipotence  of  respectability. 
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But  a  trace  to  these  reflections,  let  us  return  to  the 
narratiye.    Here  is  the  letter.  (I.  f .  511.) 


"EXHIBIT  NO.  6. 

Saturday,  Aug.  25,  '49,  i 
4  o'clock.      3 
Madam,*— I  send  the  codicil  which  you  wished  drawn.    I 
have  studied  to  make  it  brief,  that  it  may  spare  labor  in  the 
reading,  and  may  be  more  clearly  and  easily  understood. 

The  paper  is  perfectly  valid  in  form  ;  but  it  affects  so 
large  an  amount  of  property,  that  it  needs  the  d/tartU 
evidence  of  Mr.  Parish's  comprehending  it,  when  he  exe- 
cutes it. 

Should  you  wish  my  attendance,  any  messenger  leaTing  in 
the  New  Haven  train  of  half-p.  seven,  or^at  two  o'clock, 
will  reach  me,  so  that  I  can  immediately  come  to  the  city. 

Mv  address  is  at  Mr&  Skinner's,  opposite  the  church, 
Fairfield. 

Trs.  truly, 

D.  Lo&]>. 
Mas.  Parish." 

Observe  this :  it  is  the  codicil  you  wished  drawn :  it  is, 
should  ''you''  wish  my  attendance  *'I  can  immediately 
come.''  It  points  not  so  much  to  the  importance  of  en- 
abling Mr.Farish  to  comprehend  the  codicil,  as  to  the  pos- 
session of  "  evidence." 

Controversy  is  anticipated,  proof  must  be  had ;  the 
thing  must  be  made  of  the  simplest  texture,  so  that  there 
may  be  some  pretence  that  it  came  within  the  feeble  range 
of  Mr.  Parish's  capacity. 

It  is  not,  however,  by  a  criticism  on  mere  verbiage  that 
I  would  extract  aid  from  this  letter.  I  go  upon  its  whole 
tenor.  It  recognizes  Madam  as  the  employer  and  the 
principal ;  it  ignores  the  testator's  agency,  except  in  the 
^^forrn "  of  execution  and  treats  as  vital — indeed,  as  the 
essence  of  the  enterprise — ^having  some  one  who  would 
give  "  the  clearest  evidence  of  Mr.  Parish's  comprehending 
it  when  he  excutes  it."    Most  conveniently,  too,  this  trou- 
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blesome  necessity  is  limited  to  the  mere  punctum  temporis 
of  the  mark-ma^g.  Here,  too,  one  may  see  the  influence 
of  forms,  technicality  and  erroneous  judgment  sanctified  in 
the  eyes  of  a  professional  gentleman,  by  a  momentary  and 
evanescent  judicial  approbation. 

The  solemn  farce  of  the  Mason  Will  had,  up  to  this 
time,  been  approved.  I  may  refer  to  that  case  as  a  mat- 
ter of  public  history.  It  was  a  striking  proof  how  httle 
Courts  may  sometimes  require,  in  the  way  of  evidence, 
that  a  man  made  a  codicil  or  assented  to  a  Will.  There, 
a  testament  was  drawn  by  parties  in  their  own  &yor,  for  a 
dying  man  was  brought  to  his  bed-chamber,  within  from 
five  to  fifteen  minutes  of  his  death,  no  man  could  tell  which ; 
it  was  exceedingly  long ;  it  was  exceedingly  complex ;  it 
was,  in  some,  parts,  absolutely  unintelligible ;  it  was  read 
over  at  hot  speed — just  as  fast  as  the  legatee's  expert 
scrivener,  running  a  race  with  death,  could  read  it ;  some 
kind  of  a  scratch  was  obtained  bom,  the  dying  man  as  a 
signature,  and  in  that  case  three  learned  judges,  one  after 
another,  came  to  the  conclusion  that  that  testament  should 
stand.  This  was  done  upon  the  strength  of  the  doctrine 
now  urged  by  my  learned  Mends  in  this  case.  The 
respectability  of  those  who  acted  in  the  transaction  was 
so  great,  that  it  was  enough  for  the  Court  to  know  that 
they  were  satisfied.  That  doctrine,  however,  is  now  an 
exploded  fiEdlacy. 

One  of  the  ideas  ventilated  in  the  Lispenard  judg- 
ment was  happily  acted  on  and  illustrated  by  Mr.  Lord 
in  this  little  note :  "  Only  let  your  testament  be  simple, 
and  any  simpleton  may  execute  it." 

Give  all  in  one  line  to  one  person,  and  any  amount 
of  mind,  however  small,  will  suflBice  to  sustain  the  gift, 
however  large  the  amount  of  property. 

Bat  I  am  departing  from  my  point.  This  chapter 
in  our  investigation  is  appropriated  to  the  lady's  ma- 
noeuvres.    For  the  present  she  should  receive  our  un- 
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divided  attention.  It  will  be  seen  that  she  had  now 
gotten  two  allies.  Her  brother  William,  and,  as  Mr. 
Folsom  well  and  truly  expressed  it,  "the  best  legal 
advice  in  the  city."  The  mark  was  procured  to  the 
codicil  four  days  after  this.  How  procured  will  be 
shown  by  and  by. 

I  return  to  the  movements  of  the  lady,  the  spread 
of  her  faith  in  signs,  tokens  and  gestures,  the  enlistment 
of  other  allies,  and  exclusion  of  men  whose  strength 
of  mind  and  independence  might  have  made  them  dan- 
gerous. 

Let  us  watch  dates  and  events.     The  transaction  is 
progressing  to  its  consummation.     Mr.  Lord  had  gone 
away,  to  be  summoned  back  when  Mrs.  Parish  shall 
need  his  services,  not  when  Mr.  Parish  shall  require 
them.      That  was  the  25th  of  August      Mr.  Parish, 
though  he  sat  up  and  was  improving,  could  not  leave 
his  room,  and  was  very  low.    Mr.  Lord's  evidence  of 
his  condition  on  the  29  th  shows  this  abundantly.     Be- 
tween the  25th,  when  the  codicil  was  prepared,  and 
the  29th',  four  days  later,  when  it  was  executed,  the 
only  impartial  man  about  the  testator's  person  was 
suddenly  turned  oflF.     Dr.  Johnston's  attendance  was 
dispensed  with  from  the  27th.    QI.  £  407,  117.)     Was 
this  from  economy  ?    If  so,  how  shameful !     Was  this 
aged  millionnaire,  with  no  child  to  provide  for,  obliged 
to  be  economical  in  the  employment  of  medical  attend- 
ants?    Surely  not — there   was  some  other  motive. 
Let  it  be  remembered  that  Dr.  Johnston  had  been  in 
daily  attendance  from  the  day  next  after  the  fatal  19  th 
of  July,  1849,  until  the  27th  of  August.     (IL  f.  407.) 

Here  we  have  another  circumstance  showing  that 
Dr.  Edward  Delafield  came  into  his  sister's  views  very 
slowly. 

It  seems  probable  that  the  lady's  first  hint  to  dispense 
with  Dr.  Johnston's  attendance,  was  not  very  emphatic. 
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nor  was  its  motive  understood.  After  Dr.  Jolmston  had 
been  thus  relieved  from  service,  he  was  again  called  in  on 
two  several  days,  when  no  doubt  there  was  something  be- 
yond the  ordinary  illness ;  but,  as  far  as  can  be  discovered 
fix)m  the  evidence,  there  was  not,  on  either  occasion,  any 
particular  access  of  disease,  and  no  new  or  particularly  dan- 
gerous symptoms. 

These  calls  were  on  the  15th  and  21st  September,  '49. 
(11.  407.    XXL  1980.) 

Dr.  Delafield  was  as  yet  oblivious  to  the  growing 
symptoms  of  Ins  sister's  grasping  design,  as  he  seems  to 
have  been  obUvious  to  a  thousand  other  things.  He  at- 
tributed Dr.  Johnston's  dismissal  to  no  particular  object, 
and  called  in  the  aid  of  his  wisdom,  skill  and  experience 
on  these  two  comparatively  trivial  occasions.  Somebody 
at  that  stage  interposed  a  peremptory  veto,  and  Dr.  John- 
ston appears  no  more.  That  the  veto  came  from  "  our%elfl* 
the  lady  of  Union  Square  house,  can  scarcely  be  doubted. 
Ante  p.  •  Let  the  sternly  peremptory  character  of  the 
interdict  be  judged  of  by  its  eflfects.  We  find  that  during 
the  terrible  trial  of  Mr.  Parish's  constitution,  in  October, 
'49,  no  one  was  called  in  to  consult  with  or  to  aid  Dr. 
Delafield  and  his  partner.    Ante  p. 

During  all  the  anxieties  of  this  trying  period  Dr.  John- 
ston, their  early  colleague,  was  not  called  in.  No  consulta- 
tion whatever  was  had.  At  all  subsequent  periods  medi- 
cal co-operation  was  carefully  eschewed. 

Dr.  Dubois  and  Dr.  Wilkes,  intimate  friends  and  as- 
sociates of  Dr.  Delafield,  were  indeed  called  in  for  a  trifling 
matter  at  a  distant  period  from  this.  They  were  permit- 
ted to  have  a  very  few  very  short  interviews  with  Mr. 
Parish,  under  the  close  and  immediate  guardianship  and 
inspection  of  Dr.  Delafield  and  the  lady  herself.  This  was 
but  a  sUght  departure  from  the  policy  of  exclusion,  if  it 
con  be  deemed  a  deviation  at  all.     It  may  well  have  been 
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considered  a  very  expedient  measnie  in  connection  viOi 
that  policy. 

Even  when  at  a  time  long  subsequent  to  this^  an  epilep- 
tic fit  brought  Mr.  Parish  down  to  such  a  condition  that  Dr. 
Delafield's  kind  nature,  like  that  of  Quin,  the  doo^keepe^, 
was  overcome,  and  he  sent  for  Daniel  Parish  to  come  and 
have  a  final  interview  with  his  dying  brother,  so  fixed 
had  the  principle  of  exclusion  become,  that  no  other  medi- 
cal aid  was  invoked.  And  when  durins:  the  last  week  or 
two  of  life  Mr.  Parish  was  visibly  sinking,  so  that  Dr. 
Delafield  fully  expected  his  death,  no  other  medical  assist- 
ance was  called  in.  It  would  have  been  dangerous  in- 
deed. Amongst  other  misfortunes,  a  post-mortem  exami- 
nation would  probably  have  been  forced  upon  the  parties. 
These  circumstances  show  that  Dr.  Delafield  was  a  slow 
convert ;  he  did  not  exactly  see  into  his  sister  s  policy : 
and,  therefore,  he  obeyed  it  imperfectly  at  first ;  but  at 
length  he  understood  her  perfectly,  and  obeyed  her.  Xo 
physician  but  himself  and  his  partner  was  to.  have  free 
access  to  the  testator. 

We  have  an  additional  clue  to  the  cause  of  Dr.  Jolm- 
ston's  services  being  dispensed  with  on  and  ever  after  the 
27th  of  August,  '49.  Por  this  purpose  I  must  return  to 
that  eventful  month.  The  lady's  designs  were  then  in  the 
gristle. 

We  have  seen  that  Danid  Parish  and  his  family  were 
excluded  from  the  house.  James  Parish  had  never  been 
in  the  habit  of  calling ;  he  was  a  non-resident  and  blind. 
Visits  from  him  were  not  to  be  apprehended,  and  he  was 
entirely  overlooked.  The  sisters  resided  as  one  family 
with  Mr.  Sherman,  the  brother-in-law,  atNewburgh;  cir- 
cumstances gave  promises  of  old  from  this  quarter,  and  she 
determined  to  court  an  alliance. 

The  ladies,  too,  would  not  be  likely  to  give  much 
trouble  in  any  event.    They  would  rarely  call  without  an 
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express  invitation.  The  ban  of  exclusion  was  not  ex- 
tended to  this  family ;  and  Mr.  Sherman,  the  brother-in- 
law,  was  allowed  to  visit  the  house. 

She  had  seen  that  Mr.  Sherman  was  not  named  in 
the  will,  except  by  mere  reference  ss  the  husband  of 
his  wife — the  testator's  sister.  He  was  not  likely  to  be 
flattered  by  this,  or  in  any  respect  pleased  with  the  will. 
It  was  not  unlikely  that  he  would  be  so  offended  and 
displeased  with  the  will,  when  it  came  to  be  read  and 
presented  to  the  public,  that  he  would  take  part  with 
Mrs.  Parish  against  Daniel  and  James  Parish.  This 
was  a  fair  calculation  upon  the  ordinary  impulses  of 
our  poor  fallen  nature.  Her  only  present  aim  was  to 
get  the  two  houses  in  Union  Square,  and  Wall-street. 
As  the  thing  would  present  itself  to  Sherman  on  the 
will  and  the  intended  Codicils,  he  would  stand  pre- 
cuniarily  quite  indifferent^ 

If  they  did  not  go  to  her  by  the  Codicil,  they  of 
course  must  pass  under  the  residuary  devise  to  Daniel 
and  James  Parish.  That  would  be  no  advantage  to 
Mr.  Sherman  or  to  the  sisters.  Keenly  and  practically 
sensible  of  the  selfishness  of  avarice,  she  calculated 
upon  this  infirmity  of  our  nature.  Knowing ;  that  quar- 
rels between  relatives  about  property  are  often  of  the 
bitterest  kind,  she  might  well  conclude  that  it  was  not 
expedient  to  exclude  the  sisters  or  Mr.  Sherman.  It 
was  obvious  that  when  the  day  of  conflict  should  ar- 
rive, they  would  probably  feel  more  favorable  to  her 
than  to  the  brothers.  It  was  by  no  means  improbable 
that  they  would  prefer  the  triumph  of  a  stranger  to 
seeing  this  $200,000  pass  to  the  brothers.  She  there- 
fore determined  not  to  exclude  Mr.  Sherman,  and  con- 
sequently her  counsel  can  claim  for  her  the  credit  of 
having  permitted  this  branch  of  the  family  to  visit  the 
house.  You  can  see  at  once  why  she  did  so.  Events 
41 
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have  vindicated  the  accuracy  of  her  calculations,  and 
the  soundness  of  her  policy  in  this  respect 

During  the  progress  of  this  case  Mr.  Sherman  has 
not  appeared  as  our  ally.  I  do  not  complain  of  that 
but  it  shows  that  the  lady  did  not  migudge. 

We  must  now  look  in  another  direction.     Another 
person  must  have  been  subjected  to  her  scrutiny  at  the 
very  outset,  and  in  this  very  connection.      Whether 
or    not   to    exclude  him,    was    a  difficult    question. 
Joseph  Kernochan,  the  life-long  friend  and  intimate 
of   Mr.   Parish,  came    in    anxious  haste    from   New- 
burgh,  on  the  first  tidings  of  the  attack,  and  called 
at  the  house.     (I.  f.  851.)    He  was  not  then  admitted  ! 
but  he  and  Mr.  Sherman  came  soon  aftervrards,  and  | 
they  were  admitted.     (I.  f.  858.)     This  matter  had  I 
to  be  considered  by  Mrs.  Parish ;  it  is  fairly  to  be 
presumed  that  she  had  her  motives  for  admitting  Mr. 
Sherman,  and  for  admitting  the  sisters.     I  have  sut 
ficiently  explained  these  motives.     But  as  to  Mr.  Ker- 
nochan, how  was  she  to  conduct  herself?     Was  she  to 
admit  him,  or  not  ?    That  was  indeed  a  question  which 
needed  study.     If  she  was  then  apprised  that  Mr.  Ker- 
nochan's  personal  interests  were  interlocked  with  the 
property  of  Mr.  Parish,  and  with  the  liquidation  of  hi? 
estate  by  the  $90,000  of  accommodation  endorsement^:, 
she  must  have  seen' that  this  would  stimulate  him  to  in 
terfere,  and  would  justify  his  interference.     He  would 
of  course  insist  upon  seeing  Mr.  Parish,  and  would  claim 
that  Mr.  Parish's  estate  should  be  taken  care  of  bv 
himself  or  somebody  else,  so  that  its  revenues  should  be 
applied  to  the  payment  of  this  $90,000.      However 
this  might  be,  she  knew  Mr.  Kernochan  very   welL 
Who  was  he  ?    He  was  a  connection  of  her  husband — 
had  been  his  partner  in  trade,  and  had  been  his  bosom 
friend  from  boyhood;  he  was  a  man  of  wealth  and  in- 
fluence.   He  was  a  man  of  remarkable  vigor.     Though 
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retired  from  general  commerce,  he  had  not  wholly 
withdrawn  from  financial  operations.  He  possessed 
an  active  mind,  was  highly  gifted  with  conversational 
powers,  and  mingled  extensively  with  the  best  classes 
of  society.  He  was  on  'change  daily,  he  was  at  the 
clab  nightly,  he  was  acute  in  his  perceptions,  and 
prompt  and  energetic  in  the  execution  of  his  will. 

When  this  gentleman  sought  the  simple  privilege 
of  seeing  his  life-long  friend,  his  old  partner  and  his 
connection  *'  Henry,"  as  he  called  him,  would  it  do  to 
refuse  him  admission  ? 

This  was  the  question,  and  a  puzzle  it  must  have 
been.     There  were  dangers  each  way. 

It  was  difficult  to  exclude  him.  Not  being  materi- 
ally interested  he  might  be  made  a  witness.  We  have 
seen  how  much  he  differed  from  the  quiet,  taciturn, 
Daniel  Parish.  He  was  one  whom  it  was  eminently 
dangerous  to  provoke.  Perfectly  independent,  skilful 
and  fearless,  he  stood  free  and  unfettered,  to  be  the 
friend  of  one  party  and  the  foe  of  the  other ;  few  more 
valuable  in  the  one  capacity,  or  dangerous  in  the  other, 
could  be  found. 

If  not  known  at  the  fii^t  instant,  it  must  soon  have 
been  ascertained  that  he  was  pecuniarily  involved,  and 
to  a  large  amount,  in  the  settlement  of  Mr.  Parish's 
estate.  The  $90,000  of  accomniodation  endorsements 
was  not  a  subject  long  to  remain  untalked-of  under 
existing  circumstances.  This  rendered  it  clear  that  he 
must  be  admitted ;  for  he  would  insist  upon  admission, 
and  would  give  trouble  if  not  admitted. 

His  admission  was  unavoidable.  Ingenuity  could 
suggest  but  one  means  of  conciliating  or  entrapping 
him,  and  that  was  resorted  to. — ^It  is  a  maxim  of  a  cer- 
tain school  that  every  one  has  his  price.  In  the  course 
adopted  for  the  purpose  of  managing  Mr.  Kernochan, 
Mrs.  Parish  showed  much  judgment.    It  was  the  only 
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hopeful  course  for  a  struggling  operator,  circumstanced 
as  she  was.  It  failed,  but  the  attempt  and  its  failure 
are  instructive.  They  furnish  a  key  to  the  immediate 
cause  of  Dr.  Johnston's  dismissal  on  the  27th  of  August, 
'49.  This  was  her  plan :  admit  Mr.  Kernochan  as  soon  as 
Mr.  Parish  should  be  well  enough  to  be  seen.  Keep 
up  a  close  espionage^  never  leave  him  alone  with  Mr, 
Parish  an  instant.  Tell  him  that  I  have  found  out  a 
way  of  communing  with  Mr.  Parish  ;  that  he  can  say 
"  yes  "  and  "  no,"  or  at  least  he  can  indicate  his  assent  or 
his  dissent,  and  that  I  have  acquired  a  remarkable  facil- 
ity in  guessing  at  the  idea  which  he  desires  to  communi- 
cate !  After  thus  producing  an  impression  that  Mr. 
Parish  is  not  wholly  incapable,  Mr.  Kernochan  may  be 
effectually  and  irrevocably  committed.  He  can  be  told 
that  Mr.  Parish  wishes  to  appoint  him  his  general  agent 
and  representative  in  all  business  affairs.  That  will 
flatter  his  pride,  will  gratify  him  in  certain  other  re- 
spects, and  will  afford  him  immediate  relief  fi'om  any 
possible  embarrassment  about  the  $90,000  for  which 
he  is  an  accommodation  endorser.  A  more  promising 
method  of  overcoming  the  caution  of  such  a  man  cannot 
be  imagined.  And  perhaps  it  did,  for  an  instant,  take 
a  partial  effect.  Doubtless  the  very  emotions  on  which 
she  counted,  had  some  slight  momentary  influence  on 
the  mind  of  Mr.  Kernochan.  We  are  all  subject  to  be- 
ing imperceptibly, — ^I  may  say,  unconsciously  influenced 
in  this  way.  Joseph  Kernochan  was  willing  to  stand 
before  the  public  as  he  stood  in  their  private  intercourse, 
and  always  desired  to  stand — the  trusted  friend  of 
Henry  Parish.  The  suggestion  may  well  have  gratified 
his  pride — his  deep  and  abiding  love  for  Henry  Parish, 
the  companion  of  his  youth,  his  maturity,  and  his  age. 
This  was  a  very  creditable  sentiment ;  and  if  Mr,  Ker- 
nochan entertained  it,  he  needs  no  exculpation.  From 
the  evidence  it  does  seem  not  to  have  been  ungrateful 
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to  Mr.  KernochaD^s  mind.  To  that  evidence  I  will 
now  refer, 

Mr.  Kemochan  was  at  Newburgh  at  the  time  Mr, 
Parish  was  struck  down  in  Wall-street.  Immediately 
on  hearing  of  the  event,  he  hastened  to  the  city,  and, 
next  day,  or,  at  farthest,  within  two  days,  he  called  at 
Union  sqnare.  He  did  not,  however,  see  Mr.  Parish 
until  about  the  1st  of  Angust — say  from  the  1st  to  the 
10th  of  that  month.     (I.  f.  851,  857,  858.) 

I  next  read  from  Mr.  Kemochan^s  examination  the 
evidence  concerning  the  effort  to  induct  him  into  the 
office  of  general  agent,  under  a  power  of  attorney  from 
the  testator.     (I.  f.  853  to  855.) 

"  Q.  Were  you  at  any  time,  and  when,  requested  by  Mrs. 
Parish  to  do  anything  about  getting  a  power  of  attorney  from 
Mr.  Parish  ? 

''  A.  I  should  say  about  the  18th  of  August,  1849,  Mrs. 
Parish  told  tne  that  Mr.  Parish  was  desirous  that  I  should 
take  his  power  of  attorney  and  act  for  him,  until  he  should 
be  restored  ;  Mr.  Parish  was  then  sitting  up,  I  believe,  in 
his  bed-room  ;  I  was  told,  perhaps  by  Mrs.  Parish,  that  he 
was  so  desirous,  not  in  his  presence  ;  I  am  not  quite  certain 
about  .that,  but  I  asked  Mr.  Parish  if  he  wished  me  to  take 
the  power  in  question,  to  which  he  nodded  his  head,  and  I 
left  his  presence  with  the  understanding  between  Mrs. 
Parish  and  myself,  that  I  would  accept  the  power ;  on  going 
down  stairs,  I  met  Doctors  Johnston  and  Markoe  in  the 
hbrary,  and  asked  Dr.  Johnston  if  he  thought  Mr.  Parish's 
mind  was  in  such  a  state  as  to  enable  him  to  do  business  un- 
derstandingly ;  he  said  that  he  thought  that  was  very 
doubtful,  and  Dr.  Markoe  agreed  with  him,  as  I  understood 
him  ;  ^  ^  I  went  down  town  to  my  usual  Jbusiness  after- 
wards, and  thought  the  matter  over,  and  finally  came  to  the 
conclusion  that  I  would  not  accept  the  power,  which  conclu- 
sion I  communicated  to  Mrs.  Parish  the  next  morning ;  I 
think  I  gave  her  as  a  reason  the  conversation  which  had  oc- 
curred between  me  and  the  physicians  in  the  libraiy,  as  I 
have  stated  ;  I  think  it  was  in  the  same  room  where  Mr. 
Parish  was,  that  I  conmiunicated  my  determination  to  her  ; 
he  was  present  and  close  by  ;  I  perhaps  did  not  give  the 
reason  of  my  declining  in  his  hearing  or  presence,  but  I  did 
as  to  my  decision.'' 
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The  nod  of  Mr.  Parish  is  easily  accounted  for.  Mr. 
Eernochan's  address  was  mild  and  affectionate,  it  was  a 
voice  he  had  always  known,  and  found  pleasure  in  hear- 
ing. He  was  addressed  by  his  boy-name  "  Henry. "  (IL 
f.  934)  The  sound  of  that  voice  was  pleasant  to  his  ear, 
it  naturally  excited  a  response  indicating  pleasure  or  ac- 
quiescence. What  animal  so  dull  as  to  withhold  a  like 
response  under  like  circumstances.  In  what  admirable 
contrast  the  careful  scrutiny  of  Mr.  Kemochan  stands 
to  the  total,  and — but  for  his  high  character,  one  might 
think  studied-r-abstinence  from  inquiry  on  the  part  of 
the  scrivener.  He  addressed  his  inquiries,  not  in  the 
first  instance  to  Dr.  Markoe — with  him  perhaps  he  had 
no  particular  intimacy,  but  to  Dr.  Johnston,  a  gentle- 
man of  great  eminence  in  his  profession,  universally 
known  and  respected.  Dr.  Johnston's  answer  is  also 
distinguished  by  the  same  prudence  that  marks  his 
testimony  as  a  witness  in  this  case.  His  answer,  how- 
ever, is  emphatic  ;  he  employs  the  mild  superlative : 
"  It  is  very  doubtful."     (I.  f.  854) 

It  is  not  likely  that  Mr.  Kernochan  spoke  very 
pointedly  to  Dr.  Markoe,  but  some  slight  correspond- 
ence passed  between  them,  and  in  some  form  Dr.  Mar- 
koe indicated  his  acquiescence. 

It  must  have  been  about  the  18th  of  August  that 
Mr.  Kernochan  informed  Mrs.  Parish  that  he  would  not 
accept  a  power  of  Attorney  from  her  husband,  and  of 
his  reasons  for  declining.  Between  the  18th  and  25ih 
of  August,  Mrs.  Parish  had  secured  the  best  legal  ad- 
vice in  the  city,  for  the  purpose  of  preparing  a  Codicil 
to  give  her  $200,000  ;  and  on  the  25th  she  was  admon- 
ished by  her  legal  adviser  that  it  was  necessary  to  have 
evidence  of  the  perfect  capacity  and  comprehension  of 
the  testator  at  the  instant  he  should  make  his  mark. 
Under  these  circumstances  how  expedient,  nay,  how 
very  necessary  it  was.  to  dismiss  this  scrupulous  and 
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doubting  physician  before  the  Codicil  should  be  execu- 
ted Dr.  Johnston  had  been  guilty  of  a  worse  outrage 
than  Daniel  Parish  is  even  charged  with.  He  had 
threatened  by  his  indiscretion,  or  by  his  discretion,  to 
defeat  the  whole  enterprise,  and  he  had  irretrievably 
defeated  the  attempt  upon  Mr.  Kernochan.  Nay 
more  and  worse,  he  had  drawn  Dr.  Markoe,  the 
partner  of  her  brother,  upon  whose  support  she  must 
very  much  rely,  into  something  like  an  admission 
of  her  husband's  incompetencv.  If  the  Court  does  not 
see  a  handwriting  on  the  waU;  it  certainly  can  see  what 
was  the  precise  necessity  that  demanded  the  immediate 
dismissal  of  Dr.  Johnston.  The  thing  was  imperatively 
necessary,  it  was  necessary  precisely  at  this  moment,  it 
was  necessary  to  the  consummation  of  Mrs.  Parish's  then 
present  avowed  object.  It  was  'done.  Can  any  man 
doubt  what  was  the  motive,  or  who  was  the  actor  ? 

Leaving  entirely  out  of  view,  for  the  present,  the 
facts  immediately  connected  with  the  instructions  given 
to  Mr.  Lord,  and  the  actual  mark-making  at  the  end  of 
this  Codicil  of  August  29th,  1849,  to  pfoperly  forming 
a  distinct  chapter  by  themselves — I  have  now  traced  the 
progress  of  this  lady  in  admitting  to  the  house  or  pre- 
sence of  Mr.  Parish  certain  selected  individuals,  giving 
such  clue  as  the  evidence  aflforded  to  the  manner  of 
their  introduction,  and  the  motive  for  it  in  each  instance. 
Her  interdict  against  the  admission  of  others  has  been 
shown,  and  its  motive  needs  little  illustration.  But  the 
circumstances  attending  the  exclusion  of  Daniel  Parish 
should  be  more  fully  developed.  Every  falsehood 
coined  to  excuse  it  must  be  dissected  and  exposed.  I 
shall  show  the  number  of  times  that  he  obtained  access, 
and  the  circumstances  of  each  admission. 

The  motive  for  his  exclusion^  and  the  utter  falsity  of 
the  various  pretences  set  up  for  the  purpose  of  justifying 
that  exclusion,  have  already  appeared.    I  have  abeady  de- 
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monstrated  that  no  ill  feeling  ever  existed  between  these 
brothers.  Though  leading  to  some  detafl,  the  scrutiny  on 
that  point  has  not  been  unprofitable. 

We  have  seen  that  Daniel  Parish  was  refused  admit- 
tance to  the  house  by  an  order  issued  on  the  very  next  daj 
after  his  brother's  ilhiess. 

It  will  be  convenient  here  to  trace  Mrs.  Parish's  sub- 
sequent course  toward  him,  and  show  how  completely  she 
succeeded  in  cutting  him  off  from  all  access. 

During  the  serious  illness  of  Mr.  Parish  in  October, 
'49,  Daniel  was  let  in  by  Quin,  the  waiter.  On  that 
occasion  Mrs.  Parish  made  some  demonstrations  as  if  to 
oppose  his  passage  to  his  brother's  room,  but  he  hastily 
passed  her  by,  and  after  his  brief  interview  with  the  testa- 
tor quickly  left  the  house.     This  was  his  first  adnussion. 

Wounded  by  this  treatment,  and  scarcely  knowing 
how  to  deal  with  it ;  unwilling  to  make  scenes  at  his 
brother's  house,  yet  anxious  to  see  him  occasionally,  he 
made  two  attempts  to  that  end.  On  the  first  of  these 
occasions  he  failed  altogether,  and  was  peremptorily  far- 
bidden  by  Mrs.  Parish  ever  to  enter  the  house  again ;  on 
the  latter  he  saw  Mr.  Parish,  but  the  lady's  conduct  was 
so  outrageous  and  insulting,  that  he  was  compelled  to 
abandon  forever  all  idea  of  being  received  as  a  visitor  at 
Union  Square.    I  will  state  the  evidence. 

Unless  we  credit  Pisher,  it  is  not  proven  at  what  stage 
of  the  testator's  illness  Quin  admitted  Daniel  into  the 
house.  It  has  been  assumed  by  the  other  side,  that  it  was 
during  the  October  ilhiess.  (I.  f.  1808.)  I  suppose  it 
was  during  the  worst  stage  of  that  illness.  It  lasted 
six  consecutive  days,  beginning  on  the  third  and  ending 
on  the  ninth.  The  physician  who  had  staid  up  with  the 
testator  all  night,  when  going  away  in  the  morning,  said 
"  he  could  no  him  no  good,"  or  something  whidi  conveyed 
that  idea  to  Quin,  and  thereupon,  as  we  have  seen,  Quin 
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was  excited  to  admit  Mr.  Parish  in  violation  to  his  orders. 
(I.  f.  1808.).  At  whatever  date  it  occurred,  I  shall  call 
that  visit  number  one.  It  was  Daniel's  first  interview 
with  his  brother,  and  no  doubt  it  occurred  between  the 
3d  and  9th  of  October,  '49.  When  Mr.  Daniel  Parish 
was  passing  into  his  brother's  room  on  that  occasion,  Mrs. 
Parish  made  some  demonstration  in  the  way  of  resistance. 
Whether  she  actually  interposed  her  person,  forbade  his 
entrance  by  words,  or  merely  threw  her  shadow  across 
his  path,  is  not  proven ;  but  he  disregarded  the  resistance 
whatever  it  was.    He  "  pressed  by  "  her.  (I.  f.  173.) 

This  she  deemed  an  offence ;  and  doubtless  made  such 
a  display  of  temper,  that  after  seeing  his  brother,  Mr. 
Daniel  Parish  left  the  house  precipitately.  It  is  probable 
that  no  further  words  passed  at  that  time  between  him 
and  Mrs.  Parish,  except  what  may  have  taken  place  at  the 
moment  of  his  pressing  by  her  in  order  to  effect  an  en- 
trance into  his  brother's  room.  Mr.  Daniel  Parish  con- 
ceives that  he  was  harshly  received  and  treated  most  inde- 
corously. If  Mrs.  Parish  thinks  otherwise,  she  is  welcome 
to  her  opinion. 

We  now  find  Mr.  Daniel  Parish  resorting  to  a  device  in 
order  to  secure  the  privilege  of  occasionally  seeing  his 
brother.  He  seems  to  have  thought  that  the  presence  of 
a  third  person  might  have  some  tendency  to  prevent  the 
display  of  violence  on  the  part  of  Mrs.  Parish,  so  repug- 
nant to  his  sense  of  propriety,  which  had  taken  place  on 
the  occasion  of  his  first  visit,  and  he  resolved  to  make  the 
experiment. 

This  brings  us  to  his  second  visit.  We  have  the  pre- 
cise date  of  it. 

Mr.  Polsom  says : 

'^  I  think  it  was  on  the  ninth  of  October,  I  went  up  to  Mr. 
Parish's  house  in  company  with  Mr.  Daniel  Parish  ;  we  were 
admitted  to  the  library  on  the  right  of  the  entrance ;  Mr. 
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Daniel  Parish  sent  up  his  name  and  mine^  with  a  leqnest  tc 
see  Mr.  Henry  Parish  ;  the  answer  came  back  that  M: 
Daniel  Parish  could  come  up;  he  then  sent  <w^ord  backh 
the  messenger,  that  he  wished  me  to  come  np  with  him,  or  f 
up  with  him ;  the  answer  came  back  that  only  Mr.  Dacii 
Parish  could  come  up  ;  Mr.  Daniel  Parish  went  up  stain  til 
I  remained  in  the  library ;  soon  after  Mr.  Daniel  Parish  car^ 
down  and  we  retired  from  the  house  together."     (I.  f.  llTi.) 

On  cross-examination  at/o.  1323,  he  corrected  himse?:' 
as  to  the  date  of  this  occurrence,  and  stated  it  to  he  t> 
16th  of  October,  1849.  He  further  stated  that  he  wen; 
from  the  store  in  Pearl-street,  and  could  not  positirdr 
remember  that  Mr.  Daniel  Parish  did  make  a  request,  c: 
how  it  happened  that  he  (Folsom)  went  with  him.  Pni- 
ther  cross-examination  on  this  head  was  as  follows : 

"  Q.  When  was  this  request  of  Daniel  Parish  made  ti 
you? 

A.  If  there  was  such  a  request  from  him^  I  think  it  mi^ 
hare  been  immediately  prior  to  our  going  up. 

Q.  What  makes  you  think  so  ? 

A.  Because  the  whole  results  from  the  interview,  or  from 
the  yisiting  at  Mr.  Parish's,  were  not  much,  and  my  idea  was 
at  the  time,  and  since,  that  Mr.  Parish  asked  me  to  go  up  ^^ 
witness  any  interview,  to  prevent  any  misconstructioii  of  ^ 
acts  and  sayings. 

Q.  Do  you  mean  by  '  misconstruction/  misundeiBtaDdin; 
or  misrepresentation  ? 

A.  I  mean  either  misunderstanding,  misrepiesentatioD, 
or  both. 

Q.  Did  Mr.  Daniel  Parish  so  say  to  you  ? 

A.  He  did  not,  to  the  best  of  my  knowledge. 

Q.  From  what  did  you  get  this  idea  that  you  have  ex- 
pressed ? 

A.  I  do  not  now  remember  exactly. 

Q.  State  as  nearly  as  you  can  ? 

A.  Because  I  had  believed  for  years  before  that  M^ 
Parish's  feelings  towards    Mr.    Daniel  Parish    and  ftmil 
were  not  of  the  most  affectionate  character,  and  thafc  b 
would  naturally  wish  to  be  fortified  against  any  misiinderi 
standing. 

Q.  Upon  what  and  how,  was  this  prior  belief  formed  ? 

A.  For  a  great  many  yean,  various  anecdotes  or  relatioip 
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of  fiicts^  in  regard  to  Mrs.  Parish's  coarse  towards  Mr.  Daniel 
Parish's  family. 

Q.  Had  you  yourself  observed  any  conduct  of  Mrs.  Henry 
Parish,  on  which  observation  this  belief  rested  ? 

A.  I  had  not." 

(L.  t  1324  to  1327.    See  also  I.  1327  to  1333.) 

Mr.  Parish  remained  up  stairs  '*  a  very  short  period, 
not  over  15  or  20  minutes.*'    (I.  f.  1832.) 

How  they  got  in  at  the  front  door,  does  not  distinctly 
appear.  Quin  may  have  been  absent  from  his  post  at 
the  moment.  At  any  rate  they  got  in,  and  it  was  veiy 
soon  demonstrated  that  at  a  game,  such  as  he  had  under- 
taken to  play,  Mrs.  Parish  was  the  superior  of  Mr.  Daniel 
Parish.  He  had  come  with  a  friend,  to  have  a  sort  of 
combat  with  this  lady,  under  a  circumstance  of  advantage 
to  his  party.  They  were  two  to  one ;  but  the  lady  out- 
witted him.  Their  names  are  called  for,  and  taken  up 
stairs ;  the  servant  is  sent  down  to  say  that  Mr.  Daniel 
Parish  may  come  up.  Mr.  Daniel  Parish  says  he  wishes 
Mr.  Folsom  to  come  with  him :  the  answer  is,  that  Mr. 
Folsom  cannot  come  up,  but  Mr.  Daniel  Parish  may. 
He  could  not  decline  the  privilege  of  going  up  to  the 
room  of  his  sick  brother,  who  had  recently  been  reported 
as  at  the  point  of  death.  So  up  he  went,  and  probably 
did  not  see  his  brother ;  but  he  saw  the  sister-in-law,  who 
told  him :  "  Sir,  leave  my  house.*'  It  is  not  directly 
proven  that  this  occurred  at  this  very  visit,  but  I  think  we 
can  fix  its  location  with  reasonable  certamty.  I  shall  refer 
to  the  testimony  in  a  moment. 

''  Leave  my  house,"  she  says,  and  he  seems  to  have 
obeyed  with  commendable  promptitude.  He  got 
down  stairs,  where  Folsom  was  waiting,  within  ten  or 
fifteen  minutes  after  his  first  going  up  stairs ;  and  there 
is  an  end  of  that  visit.     I  call  it  visit  number  two. 

Mr.  Lord  aids  in  throwing  light  upon  these  two 
visits  of  Mr.  Daniel  Parish,  i.  e.  the  one,  no  doubt,  men- 
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tioned  by  Quin  early  in  October,  and  the  one  on  U£ 
16th  of  that  month  mentioned  by  Folsom. 

He  says,  he  learned  from  Mrs.  Parish  that  sczr 
difficulties  had  occurred  between  her  and  Mr.  Danit! 
Parish.  He  says,  she  told  him  Mr.  Daniel  Parish  **  b  1 
on  one  occasion  pressed  by  Mrs.  Parish  into  her  li:2i- 
band's  room,  against  her  entreaties,  and  when  she  sa  : 
he  was  in  a  condition  not  to  be  seen."  (I.  f.  173.)  E 
could  not  recollect  her  saying  that  any  other  person  ^^:,' 
present  at  that  occurrence.  (I.  f.  176.)  Nor  could  L-: 
recollect  that  Daniel  Parish  had  ever  been  excludc'l 
on  the  ground  that  his  brother  was  too  n^L  to  be  seen. 
(I.  f.  272.) 

I  have  said  that  Mn  Lord  throws  light  on  this  sub- 
ject; but  his  light  is  surrounded  with  a  good  deal  o: 
fog.  I  dare  not  attempt  to  abstract  its  substance.  I 
must  give  it  verbatim.     He  says : 

^^  I  learnt  from  her  that  the  families  did  not  visit. 

Q.  Did  she  inform  you  that  Daniel  Parish  and  his  famDj 
did  not  visit  at  Mr.  Henry  Parish's  house  ? 

A.  Yes. 

Q.  According  to  your  best  recollection^  at  how  early  a 
period  did  she  first  mi^e  that  statement  to  you  ? 

A.  I  am  unable  to  say^  nor  the  time  when  she  made  it. 

Q.  Did  she  ever  tell  you  the  reason  or  cause,  or  state  any 
known  or  supposed  cause,  for  the  omission  of  Mr.  Daniel 
Parish,  or  any  one  of  his  &mily,  to  visit  at  that  house  ? 

A.  I  recollect  no  mention  of  a  cause,  uuless  it  was  the 
transaction  at  the  time  when  she  thought  he  had  treated  her 
rudely  on  the  occasion  above  referred  to.  I  have  the  impres- 
sion she  mentioned  on  that  occasion  she  was  obliged  to  ask 
him  to  leave  the  house,  or  some  such  thing. 

Q.  Did  she  tell  you  whether  or  not  any  one  was  with  Mr. 
Daniel  Parish,  on  that  occasion,  at  her  house  ? 

A.  I  think  she  mentioned  a  person  named  Folsom,  if  my 
memory  is  right,  but  I  am  not  sure  whether  she  mentioned 
another  occasion  or  not ;  I  have  the  impression  of  the  name 
of  Mr.  Folsom  connected  with  it. 

Q.  Do  you  mean  to  say  that,  according  to  your  present 
best  recollection,  she  did  say,  that  on  one  occasion  of  a  press- 
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ing  by,  by  Daniel  Parish,  or  a  simOar  occurrence,  a  Mr.  Fol- 
som  was  present  ? 

A.  I  do  mean  to  say  that  she  so  expressed  it. 

Q.  Have  you  any  recollection  of  her  having  mentioned  that 
any  event  of  that  kind  occurred  more  than  once  ? 

A«  She  mentioned  such  an  event  in  connection  with  the 
name  of  Mr.  Folsom  ;  she  mentioned  such  an  event,  without 
his  name,  in  the  narration  of  it ;  whether  it  referred  to  two 
instances  or  to  one,  I  cannot  positively  say.''  (I.  f.  268  to 
271.) 

The  true  explication  of  all  this  is  as  follows :  At 
the  first  visit  proven  by  Quin,  Mr.  Daniel  Parish  passed 
her  by,  disregarding  her  attempts  to  prevent  him. 
She  evinced  so  much  temper,  that  after  seeing  his 
brother  he  left  the  house  precipitately,  without  speak- 
ing to  her,  or  being  spoken  to  by  her  during  his  exit. 
He  then  visited  the  house  a  few  days  afterwards,  in 
company  with  Mr.  Folsom,  and  with  the  view  before 
mentioned.  She  separated  him  from  his  companion, 
refused  him  permission  to  visit  his  brother's  chamber, 
and  desired,  or,  as  she  more  gently  expressed  it  to  Mr. 
Lord,  asked  him  to  leave  the  house. 

This  is  the  clear  result  of  Quin's  testimony,  taken 
in  connection  with  that  of  Mr.  Folsom  and  Mr.  Lord. 
See  Mr.  Kernochan's  confirmation  of  it.     (I.  f.  874.) 

Thus  ends  visit  number  two.  The  third  visit  is 
important,  and  its  date  will  be  shown  with  the  attend- 
ing circumstances. 

The  families  do  not  visit ;  Mr.  Daniel  Parish  is  ex- 
pelled from  the  house ;  not  being  in  very  good  health, 
he  takes  a  year's  trip  to  Europe  with  a  daughter,  also 
in  ill  health.  Mr.  Kernochan  informed  Mrs.  Parish 
that  he  was  going  abroad.  This  suited  her  precisely. 
"  She  said  she  was  glad  of  it.''     (I.  f.  881.) 

When  Daniel  Parish  returned  from  Europe,  his 
brother's  bodily  health  was  considerably  improved.  He 
had  been  informed  of  the  first  codicil ;  but  he  knew 
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nothing  of  any  design  to  obtain  others,  and  he  knew 
nothing  of  the  daily  absorption  of  his  brother's  estate 
which  had  commenced,  and  was  progressing  by  die 
lady  8  system  of  pretended  gifts  irUer  vivos^  and  invest- 
ments in  her  own  name.  He  seems  to  have  entertained 
at  this  time  a  hope,  that,  satisfied  with  her  gains  by  the 
first  codicil,  time  might  have  softened  the  lady^s  rigor. 

He  now  resolved  to  make  another  visit  to  XJnion 
Square.  The  policy  which  dictated  his  bringing  Mr. 
Folsom  along  with  him  on  the  visit  of  the  16th  Octo- 
ber, '49,  is  now  more  distinctly  shadowed  forth.  He 
then  took  the  person  nearest  at  hand,  Mr.  Folsom ; 
but,  as  we  have  seen,  his  object  entirely  failed.  A 
military  manoeuvre  was  performed  by  the  lady.  She 
separated  the  army  of  assault,  cut  it  into  two  parts, 
and  defeated  the  enterprise.  Daniel  Parish  was  sent 
off,  with  an  admonition  never  to  return. 

His  third  visit,  to  which  I  now  call  attention,  was 
during  the  Christmas  holidays  of  1850.     (I.  f.   1495, 
1636,  1637,  1643.)     On  this  occasion  he  certainly  re- 
sorted to  the  best  method  that  could  have  suggested 
itself  to  any  ordinary  mind.     Having  failed  with  a 
male  backer,  he  now  resorted  to  female  influence.     He 
brought  with  him  two  young  ladies — ^his  daughters,  the 
nieces,  by  marriage,  of  Mrs.  Parish — ^the  same  persons 
for  whom,  in  her  letters  written  to  Mrs.  Daniel  Parish 
during  the  European  tour,  she  had  professed  extreme 
friendship,  and,  indeed,  love.    (I.  f.  1536,  1542.   HI.  f. 
1170.)     He  had  been  forbidden  the  house;  probably 
no  visit  from  him  was  then  expected,  and  consequently 
no  particular  means  were  employed  to  prevent  his  en- 
trance.    Mrs.  Parish  happened  to  be  up  stairs ;  so  he 
and  his  daughters  got  in,  and  he  saw  his  brother. 

In  Thomas  Wingrove's  testimony,  your  Honor  will 
find  a  full  statement  of  this  occurrence.  (L  f.  1536  to 
1543.) 
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Exception  is  taken  to  the  conduct  of  Mr.  Daniel 
Parish  on  this  occasion.  I  see  no  ground  for  it.  I 
submit  there  is  none.  It  is  said  that  he  used  some  ex- 
pressions which  indicated  that  his  thoughts  ran  rather 
on  the  property  than  the  person  of  his  brother.  I  shall 
not  dwell  upon  this  criticism.  If  Mr.  Daniel  Parish  is 
more  fond  of  property  than  the  person  with  whom 
he  is  now  contending,  let  him  be  so  far  in  disfavor  with 
your  Honor. 

Let  us  look  a  little  at  the  statement  of  Wingrove. 

"  Daniel  Parish  expressed  a  desire  to  look  at  the 
place."  The  voice  was,  no  doubt,  familiar  to  his  brother's 
ear ;  the  words,  or  some  gesture  of  the  parties,  con- 
veyed the  idea  of  a  wish  to  go  up  stairs,  and,  with  the 
civility  which  had  long  been  mechanical,  the  testator 
essayed  an  acquiescence.  The  man-servant  lent  his  aid, 
and  the  party  had  reached  the  principal  story  when 
Mrs.  Parish  made  her  appearance. 

""  She  entered  the  same  room  where  Mr.  Daniel  Parish 
and  Heniy  Parish,  and  the  two  ladies  were/'  but  extended 
no  civility.  She  uttered  not  one  word.  "  Mr.  Daniel 
walked  around  admiring  the  rooms ;  said  they  were  very 
handsome  indeed,  and  that  he  did  not  see  any  thing  in 
Europe  to  go  ahead  of  them,  or  some  words  to  that  effect.'' 
This  was  her  opportunity,  and  now,  for  the  first  time  Mrs. 
Parish  takes  notice  of  the  party.  She  hails  her  husband's 
brother  and  nieces  with  *'  a  derisive  laugh."  "  She  said 
to  Mr.  Daniel  Parish,  it  showed  how  little  he  must  have 
seen  in  Europe ;  and  from  that  time  the  words  became 
louder  and  louder  still,"  says  the  witness,  "  and  I  heard 
Mrs.  Parish  order  Mr.  Parish  to  leave  Aer  house."  This 
humble  man  did  not  deem  himself  adequate  to  be  the  re- 
porter of  their  conversation,  and  he  was  unable  to  give  us 
any  further  details  of  it.  At  least  he  did  not  go  into  it, 
and  he  was  not  pressed  by  either  party  t|gfemember  and 
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state  every  word.    But  we  have  enougli  to  characterize 
the  interview,  and  to  display  the  conduct  of  the  parties. 

It  is  said  that  Mr.  Daniel's  remark  on  this  occcasbL 
was  ironical  and  offensive.  I  submit  that  it  was  neither. 
Indeed  the  lady's  remark  proves  the  reverse.  Donbtkss 
it  was  true^  that  he  had  not  seen  much  in  Europe.  Ai 
American  merchant,  who  had  been  constantly  engaged  z: 
trade  all  his  life,  who  never  went  much  into  societ?  r 
home ;  and  went  abroad  only  for  health,  would  be  verr 
likely  not  to  see  a  great  number  of  private  gentlemen  5 
houses.  It  is  most  probable,  that  whilst  abroad,  he  n^iif 
chiefly  at  watering-places,  and  similar  pubhc  rescxts. 

It  was  with  '^  a  derisive  laugh,"  that  she  broke  is 
upon  his  simple  expressions  of  admiration.  She  sneeitd 
at  his  rustic  ignorance — ^telling  him  how  Uttle  he  mus: 
have  seen  in  Europe.  This  shows  unmistakably  who 
was  the  assailant.  If  Ins  remark  had  been  in  irony,  or 
if  she  had  so  understood  it,  she  would  have  said  so.  She 
would  have  said :  '^  Mr.  Parish,  I  hope  you  did  not  come 
here  to  insult  us."  But  she  took  no  such  ground.  She 
recognized  his  words  as  an  intended  compliment^  and 
scornfully  rejected  it.  She  turned  upon  him,  and  de- 
nounced him  as  one  incapable  of  comprehending  the 
magnificence  of  high  life  in  Europe  or  here.  How  inso- 
lent and  contemptuous  1  Mr.  Daniel  Parish  is  insulted  in 
his  daughters'  presence ;  he  is  compeDed  to  retire. 

Need  I  apologize  for  his  single  slight  offence  to  ma- 
jesty !  Yielding  a  little  for  a  moment  to  human  weak- 
ness, he  says :  "  Madam,  pray  who  gave  you  a  house  P  It 
is  my  brother's  house." 

The  dispute,  or  noise,  seems  to  have  excited  disagree- 
able sensations  on  the  part  of  Mr.  Henry  Parish.  He 
heard  violence.  He  heard  his  wife  abusing  Us  brother. 
Whether  he  understood  it  or  not,  there  seemed,  to  his 
broken  concefiiDns,  to  be  something  wrong  gping  on ; 
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and  he  made  an  attempt  to  strike  at  Mrs.  Parish  with  his 
crutch.  C^i^ainly,  that  will  not  be  considered  evidence 
of  his  good  sense,  or  of  affection  for  his  wife.  We  do 
not  offer  it  as  evidence  of  any  thing.  As  soon  as  Mr. 
Daniel  Parish  was  driven  out  of  the  house,  she  went  into  the 
library,  threw  herself  on  the  couch  in  a  fit  of  fine-lady's 
hysterics,  and  screamed  out  at  the  top  of  her  voice,  until 
two  or  three  of  the  servants  came  to  her  assistance.  Mr. 
Henry  Delafield,  who  was  always  there,  and  is  spoken  of 
in  this  instance,  soon  came  in,  and  then  I  suppose  this 
paroxysm  passed  off.  (I.  f.  1540, 1541.) 

This  was  Mr.  Daniel  Parish's  last  visit  to  the  house  in 
Union  Square.  He  now  fiilly  ascertamed  that  it  was  im- 
possible for  him  ever  to  go  into  the  house  without  being 
exposed  to  insult,  and  encountering  scenes  of  an  unpleas- 
ant description.  Whatever  devices  for  his  protection 
against  violations  of  decorum  he  might  resort  to,  he  saw 
that  the  result  would  be  the  same.  She  had  determined  to 
keep  him  out  of  her  way. 

The  visits  of  Mr.  Daniel  Parish  to  the  house  of  his 
brother  after  the  apoplectic  attack  in  July,  1849,  were  four 
in  number.  I  have  stated  three  of  them.  These  three 
may  be  said  to  constitute  a  class.  The  fourth  has  a  dis- 
tinctive character.  It  was  permitted  through  the  good- 
natured  simpUcity  of  Dr.  Delafield.  It  presents  another 
instance  of  that  gentleman's  slowness  in  appreciating  his 
sister's  designs  and  motives.  Down  to  the  very  end  of 
this  case  he  gives  us  pretty  nearly  all  his  facts,  while  to 
his  sister  he  gives  Uttle  beyond  his  opinions.  What  less 
can  a  brother  give  his  sister  than  his  opinions,  par- 
ticularly if  they  are  good  for  nothing?  The  Doc- 
tor constantly  informs  us  how  slight  a  value  should  be 
set  upon  his  opinions.  Eirst,  he  has  not  studied  the 
points  (I.  f.  8167  to  8169) ;  secondly,  he  has  not  made 
them  matters  of  special  consideration,  or  has  not  had  oc- 
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casion  to  make  them  so  (I.  f.  3170,  3297);  and  lastly,  be 
never  deliberated  on  them  in  any  way  whatever.  (I.  f.  3301 

But  I  return  to  visit  number  four.  It  appears  tk*. 
on  one  occasion,  Mr.  Parish  was  taken  with  a  violent  at- 
tack of  epileptic  fits  in  Broadway,  while  riding  out.  He 
was  taken  home.  The  fit  lasted  much  longer  than  cy 
other  of  these  fits  appears  to  have  lasted.  Dr.  Ddafi^ 
became  alarmed,  and  thought  he  would  die— -that  h 
"  would  not  come  out  of  it." 

He  says :  '^  I  found  his  condition  so  alarming,  and  b 
recovery  so  nearly  hopeless,  that  I  immediately  despatcbec 
a  messenger  for  his  brother,  Mr.  Daniel  Parish,  and  be 
obeyed  the  summons."  (I.  f.  3053.) 

The  kind  act  of  this  good-natured  gentleman  was  nc^ 
the  result  of  any  consultation.  It  was  spontaneous;  aD*: 
doubtleiss,  it  involved  a  breach  of  his  instructions. 

Mr.  Cutting  (interrupting).  What  was  a  breach  (^in- 
structions P 

Mr.  O'Conor.  His  immediately  despatching  a  messen- 
ger for  Daniel  Parish.  If  the  gentleman  wishes  to  knofw 
whence  I  infer  that  it  was  a  breach  of  instructions^  I  wiL 
tell  him :  I  have  already  argued  that  he  had  had  intima- 
tions of  his  sister's  poUcy.  And  it  appears  that  he  never 
did  such  a  thing  again,  although  there  were  ample  occa- 
sions for  a  like  course  of  action.  He  had  been  better 
trained  to  his  duty  when  the  testator's  last  illness  came  ol 
in  1866.  He  was  sinking  for  several  weeks ;  and  during 
all  that  time,  though  his  death  was  deemed  inevitable,  nc 
warning  was  sent  to  Daniel  Parish,  nor  was  permission 
extended  to  him  to  pay  a  final  visit.  Even  his  sisten 
who  were  temporarily  staying  within  four  or  five  doors^  at 
the  Everett  House,  were  not  apprised  of  Ins  approaching 
dissolution.  (I.  f.  3318.) 

Dr.  Delafield  could  not  fix  the  time  of  that  visit.  (L  f. 
3224,  3225.)     But  its  date  is  reasonably  well  established 
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by  circumstances.  We  have  designated  it  visit  number 
four  for  a  reason ;  in  chronological  order  it  was  the  third 
visit.  It  was  either  the  24th  or  25th  of  February,  1850. 
I  proceed  to  prove  this.  Henry  Delafield  thus  testi- 
fies. (III.  f.  127.) 

'^  Q.  Have  you  ever  seen  Mr.  Daniel  Parish  in  the  house 
since  the  attack  ? 

A.  I  only  recoUect  having  seen  him  once ;  that  was  when 
l^r.  Henry  Parish  had  a  very  violent  attack  of  convulsions^ 
which  was  about  the  dusk  of  the  evening. 

Q.  Do  you  know  how  he  came  to  be  there  that  time  ? 

A.  I  was  informed  by  Mrs.  Parish  immediately  afterwards^ 
probably  the  next  mornings  that  Dr.  Delafield  had  sent  to  Mr. 
Daniel  Parish,  stating  that  his  brother  Henry  was  very  SI" 

For  the  purpose  of  fixing  this  date,  I  refer  to  the  tes- 
timony of  Simmons.  He  was  nurse  during  a  period  of 
eleven  months.  He  swears  that  he  saw  Daniel  Parish 
at  the  house.  (I.  f.  1722.)  His  term  of  eleven  months 
covers  the  date  I  have  named.  Dr.  Delafield's  bill 
for  services  shows  repeated  medical  visits  on  the  25th 
of  Februarv,  1850.  One  of  them  is  stated  to  be  two 
lom^  long.  There  were  consultations,  both  Dr.  Delafield 
and  his  partner  being  present  during  the  day.  and  sitting 
up  all  night.  These  are  the  circumstances  on  which  we 
xely  to  show  the  date  of  that  visit. 

Nurse  Brown  never  saw  Daniel  Parish  at  Union 
Square  during  his  three  years*  service.  (II.  f.  1395.)  Win- 
grove  saw  him  there  biit  once.  Nurse  Clark  never  saw 
him  there  at  all.  I  therefore  consider  it  as  well  estab- 
lished, that  the  single  visit  proven  by  Dr.  Delafield  and 
Henry  Delafield  is  the  same  spoken  of  by  Simmons,  and 
that  it  occurred  on  the  24th  or  25th  of  February,  1850. 
If  I  am  right,  the  order  of  the  visits  was  this :  visit  proved 
by  Quin  in  the  sunmaer  or  fall  of  1840,  probably  between 
the  3d  and  9th  (rf  October ;  visit  proved  by  Messrs.  Fol- 
som  and  Lord,  oti  the  16th  of  October,  1849 ;  third  visit. 
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proved  by  Dr.  Delafield  and  Henry  Delafield  and  Sim- 
mons, on  the  25th  of  February,  1850, ;  and  the  final  visit, 
proven  by  Wingrove,  on  the  Christmas  hoUdays  of  1850. 
About  these  hoUdays  of  1850,  Mr.  Daniel  Parish's  kst  de- 
vice for  procuring  peaceful  admission  to  Ids  brother's 
presence  was  exhausted ;  and  now  another  harmony  in 
dates  presents  itsel£  In  despair  of  ever  bang  permitted 
again  to  enjoy  the  sad  satisfaction  of  beholding  his  brotb- 
er's  face,  Daniel  Parish  abandoned  for  ever  the  design  of 
building  on  Union  Square.  The  sale  of  his  lots  was  evi- 
dently eonnected  with  his  final  and  violent  expulsion  fiom 
the  house.  It  follows  that  eventwithsinguhiqnickn^s; 
it  may  be  deemed  an  instantaneous  result.  The  lots  were 
actually  conveyed  on  the  3d  of  January,  1851.  (I.  f.  914.) 

In  giving  this  review  of  the  testimony  I  have  en- 
tirely overlooked  the  testimony  of  Fisher.  He  does 
speak  of  a  visit  or  two  which  I  have  not  included,  for 
the  reason  that  he  is  obviously  unworthy  of  credit. 

Some  interviews  between  the  brothers  at  the  store 
have  been  alluded  to.  The  testator  was  taken  down 
in  his  carriage  through  Wall-street  and  Pine-street,  and 
Pearl-street,  almost  daily.  Nothing  else  would  have 
satisfied  him  or  kept  him  quiet.  On  some  occasions  he 
was  in  the  store,  and  there  saw  his  brother.  There  is 
a  degree  of  discrepancy  in  the  proofs  as  to  whether  he 
was  in  the  store  altogether  four  times  or  only  twice, 
(I.  f.  1150,  1368,  1409.)  I  shall  not  dwell  on  that 
question.  He  was  in  front  of  the  store  times  without 
number.  (I.  f.  1036,  1689.)  But,  except  on  these 
two  occasions,  or  four  at  most,  and  the  latest  not  later 
than  February  1850,  he  never  went  into  the  store. 
Messages  were  sent  in  or  sent  up  stairs,  either  for  Mr. 
Folsom  or  Mr.  Kemochan  (I.  f.  1646 ;  II.  f.  1639) ; 
and  when  word  was  brought  down  by  the  waiter  on 
one  occasion,  that  Mr.  Daniel  Parish  was  there,  the  lady 
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said  ''  hush ''  to  him.  (I.  f.  1731, 1742.)  She  wished 
to  banish  even  the  name  of  Daniel  Parish,  lest  her 
husband's  ear  should  be  affected  by  it  and  some  mem- 
ory  aroused. 

Thus  the  exclusion  of  Daniel '' Parish  from  the 
testator's  presence  is  most  conclusively  proven.  It 
is  so  well  proven  that  the  learned  counsel  have  acted 
on  the  principle  of  accounting  for  it.  They  have  de- 
liberately  undertaken  the  task  of  showing  by  proof 
that  there  were  proper  reasons  for  it.  They  seem 
also  to  have  considered  that  it  was  incumbent  on  them 
to  show  that  his  exclusion  did  not  result  from  the 
malice  or  the  design  of  Mrs.  Parish,  but  that  it  had  its 
origin  in  some  ill-will,  prejudice,  or  dislike  conceived  by 
Henry  Parish  against  his  brother.  And,  of  course,  it 
was  very  desirable  to  show  that  there  was  either  some 
reasonable  ground  for  that .  ill-will,  or  such  a  ground 
as  some  description  of  men  in  the  possession  of  their 
understandings  might  deem  sufficient,  and  might  be  in- 
fluenced by.  I  have  already  reviewed  the  efforts  in 
this  direction,  and  demonstrated  their  total  failure. 

I  have  done  with  this  subject  Daniel  Parish  was 
excluded  from  his  brother's  presence.  The  motives  for 
that  exclusion,  and  the  principles  which  governed  it, 
admit  of  no  possible  doubt  or  question.  It  was  a  lead- 
ing feature  in  a  general  course  of  policy  adopted  by 
the  proponent 

I  return  to  the  very  few  days  in  August  184&,  after 
Mr.  Parish  sat  up,  and  which  preceded  the  making  of 
the  first  codicil.  Early  in  that  month,  and  before  the 
10th,  Mr.  Sherman  was  at  the  house,  and  had  an  inter* 
view  with  Mrs.  Parish.  (I.  f.  1136.)  What  the  subject 
of  the  conversation  was,  Mr.  Sherman  cannot  tell  you, 
because  he  is  not  a  competent  witness.  Soon  after  this, 
however,  Mrs.  Parish  told  Mr.  Folsom,  that  she  and  Mr. 
Sherman  had  been  consulting  about  the  disposition  of 
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Mr.  Parish's  property.  (I.  f.  1136.)  She  said  to  Mr. 
Folsom,  "  I  am  sorry  there  is  so  much  contention  about 
his  property  before  the  man  is  dead."  (I.  £  1136.)  Mr. 
Folsom  denied  that  he  knew  of  any  such  contention. 
*'  You  must  know,"  said  she,  "  for  Judge  Sherman  told 
me  that  he  told  you  all  about  it."  Thus  we  see  that 
she  and  Mr.  Sherman  were  at  this  early  period  confer- 
ring about  the  disposition  of  the  property.  Daniel 
Parish  is  forbidden  to  enter  the  house,  but  relations  of 
amity  are  sought  with  Sherman,  and  the  sisters  are  ad- 
dressed with  much  kindness  of  tone. 

Her  letter  of  August  the  14th  to  the  sisters  of  Mr. 
Parish,  reveals  her  whole  scheme :  it  shadows  forth  her 
precise  plan  of  operations. 

(HI.  f.  1526.)    Exhibit  No.  238. 

".New  York,  August  14th,  '49. 
My  Dear  Martha  &  Nancy, 

I  know  you  will  scarcely  expect  to 
hear  from  me,  at  this  grievous  time,  but  you  have  hearts  to 
feel  for  us  both  under  our  afflictions,  and  I  know  too,  that 
to  learn  something  from  me  about  your  brother  Henry,  that 
brother  of  whom  you  were  both  so  proud  I  would  at  least  be 
a  satisfaction. 

This  has  been  our  most  comfortable  day  ;  yesterday  he 
having  had  decidedly,  a  regular  chill  and  fever  I  flJas !  what  an 
addition  to  his  already  great  load  of  inficmities  1  He  has  how- 
ever sat  up  the  greater  part  of  this  day :  enjoyed  his  dinner ; 
and  has  been  sitting  this  eve'g  looking  out  of  the  window  for 
about  half  an  hour.  To  those  always  with  him,  his  mind  is 
clear — and  I  can  generally  understand  him — ^but  to  you  or  any 
one  not  accustom^  to  him,  since  this  awful  dispensation,  per- 
haps it  might  be  thoi^ht  it  was  my  mind  at  fault !  So  £ffi- 
cult  is  it  to  comprehend  his  language — at  first  of  course,  just 
as  unintelligible  to  me,  but  now  thank  God,  1  seem  inspired  ! 
with  understanding  and  really  do  comprehend  him.  He  en- 
joys fruit  very  much — and  one  great  object  of  now  writing  to 
you,  is  to  say  that  should  the  strawberries  be  still  in  bearing 
(tho'  I  have  great  fears  from  the  drought)  you  would  really 
do  him  a  kindness,  if  you  could  send  us  down  only  a  tea  cup 
full :  I  know  it  wUl  be  a  satisfaction  to  you  to  do  something 


548 

toward's  lelieTing  your  brother^s  wretchedneBS,  but  I  much  fear 
you  will  not  be  able  to  gather  even  so  few. 

The  cholera  is  now  abating  much — and  when  Mr  Sherman 
comes  to  the  City  again  I  shall  certainly  be  able  to  see  him 
and  I  hope  and  trust  my  unhappy  husband  likewise,  most  de- 
cidedly if  it  is  at  all  possible  or  prudent :  it  will  at  all  events 
be  most  agreeable  to  me,  to  see  him,  for  I  have  always  much 
confidence  in  his  opinions  and  judgment. 

Yours  &c  &o  as  ever 

Susan  M.Pabish." 

After  describing  the  terrible  condition  of  her  hus- 
band, she  thus  speaks  of  his  mind :  ^^  To  those  always 
with  him  his  mind  is  clear  and  I  can  generally  under- 
stand him.  But  by  you  or  anybody  elee  not  accustomed 
to  him  since  this  awful  dispensation  it  might  be  thought 
that  his  mind  was  at  fault — ^so  difficult  is  it  to  compre- 
hend his  language.  At  first,  of  course,  it  was  just  as 
unintelligible  to  me,  but  now — ^thank  God,  I  seem  tnr 
epired  I  with  understanding  and  reoUy  do  comprehend 
him." 

How  earnest  the  argument  I  She  speaks  as  if  ex- 
pecting the  story  to  be  disbelieved,  or  at  least  ques- 
tioned. 

The  lady  hei'self  put  after  the  word  "  inspired  "  a 
note  of  admiration  (!).  I  have  shown  to  you  her  rea- 
sons for  dealing  in  a  friendly  way  with  this  branch  of 
the  family.  She  says  that  when  Mr.  Sherman  comes 
to  the  City  again^  she  will  certainly  be  able  to  see  him, 
^^  and  I  hope  and  trust  my  unhappy  husband  likewise." 
"  Most  decidedly,"  she  says,  "  if  it  is  at  all  possible  or 
prudent :  it  will  at  all  events  be  most  agreeable  to  me 
to  see  him ;  for  I  have  always  much  confidence  in  his 
opinions  and  judgmentP 

But  it  seems  that  when  Mr.  Sherman,  some  little 
time  afterwards,  had  such  an  unreasonable  opinion  and 
judgment  as  to  think  that  some  test  ought  to  be  ap- 
plied, and  that  it  would  be  a  good  thing  to  get  his 
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friend  Dr.  Hall  to  have  a  little  conversation  with  the 
testator,  which  might  have  tested  the  question  whether 
he  had  any  understanding,  a  total  loss  of  that  confi- 
dence immediately  ensued.  His  opinion  and  judg- 
ment were  no  longer  respected.  From  that  hour  Mr. 
Sherman  fell  under  the  ban  of  exclusion  from  Union 

Square.     (L  f.  179,  1138.) 

This  letter  was  written  on  the  14th  of  August ;  the 
next  step  is  the  attempt  to  persuade  Dr.  Delafield  that 
the  testator  had  written,  or  attempted  to  write,  the 
word  "wills.'*  This  must  have  been  after  the  15th 
August,  and  very  soon  after.  Dr.  Delafield  appears  to 
have  returned  to  the  city,  from  his  short  summer  trip, 
about  the  15  th  of  August  (L  f.  3049.)  Very  soon 
after  his  return,  somehow  or  other — ^he  is  not  able  to 
remember  how — ^it  appeared  that  Mr.  Parish  had  an 
anxiety  to  know  something  You  will  observe  that 
the  lady  was  now  inspired.  She  had  found  out  that 
Mr.  Parish  had  two  habits — habits  which,  I  have  be- 
fore observed,  are  common  to  all  living  animals.  He 
could  show  uneasiness;  he  could  nod  ^'assent;  "he 
could  shake  "dissent."  Only  give  him  an  inspired 
interpreter,  and  the  pantomime,  scanty  and  restricted 
as  it  was,  would  serve  every  purpose  as  well  as  the 
most  perfect  powers  of  speech,  and  the  amplest  vocab- 
ulary. Indeed,  it  would  serve  far  better  the  purposes 
of  the  interpreter.  Of  course  he  was  constantly  unea- 
sy, especially  during  these  early  stages  of  his  new  con- 
dition. And  whenever  he  was  uneasy,  the  inspired 
interpreter  had  but  to  call  his  uneasiness  anxiety,  and, 
as  it  was  anxiety  about  something,  she  had  only  to 
interpret  his  motions  according  to  her  pleasure,  and 
the  point  was  gained,  if  her  hearers  chose  to  believe 
her. 

We  have  seen  by  her  own  writing  that  at  this  very 
time  she  is  anxious  about  the  property,  and  in  consul- 
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tation  with  others  on  the  subject.  We  have  shown 
that  she  is  busy  in  trying  to  persuade  others  into  the 
belief  that  she  could  understand  the  testator,  though 
tJiey  could  not.  Doubtless  she  had  tried  so  to  impress 
Dr.  Delafield,  and  that  gentleman,  of  his  own  accord, 
most  naturally  went  to  work  to  try  to  get  him  to  write 
his  wishes,  as  he  was  unable  to  speak.  (I.  f.  3250.) 
I  will  read  his  testimony  (I.  f.  3044,  3045). 

^'  Q.  Do  you  know  of  any  attempts  at  writing  on  his  part  ? 

A.  There  were  frequent  attempts  ;  the  first  that  he  made 
was  under  my  own  direction  i  he  seemed,  shortly  after  recov- 
ering his  senses  after  the  first  attack,  to  be  anxious  to  com- 
municate something,  and  this  was  repeated  from  day  to  day  ; 
not  being  able  to  understand  it,  not  then  having  become  so 
familiar  with  his  modes  of  communication,  I  tried  the  experi- 
ment whether  he  could  write  ;  I  presented  to  him — I  am  not 
quite  sure  as  to  the  real  object,  but  my  impression  is  it  was 
a  book  to  write  on  fhe  fly-Uaf ;  he  was  lying  in  his  bed  at  the 
time,  with  very  little  strength,  and  as  I  or  some  other  person 
held  the  book — I  am  not  certain — at  all  events,  the  book  was 
held  before  him  under  my  direction— he  began  to  write  with 
his  left  hand,  with  a  pencil,  and  Ae  made  characters;  this  exper- 
iment was  tried  several  times  ;  certainly  on  paper  more  than 
once,  and  my  strong  impression  is,  on  a  slate  several  times ;  the 
characters  were  always  the  same^  and  were  construed  to  mean 
the  word  '^  wills,"  sometimes  commenced  and  the  word  partly 
finished,  and  then  beginning  again ;  that  is  all  as  to  that  pe- 
riod/' 

Dr.  Delafield  does  not  say  anywhere  that  he  himself 
ever  construed  these  marks  to  mean  "  wills,"  and  he 
does  not  say  positively  that  they  were  construed  by 
any  one  else  to  mean  "  wills,"  otherwise  than  by  a  cer- 
tain exclamation  to  which  he  refers  at  (f.  3046  to  3049.) 

'^  Q.  Who  was  present  on  this  occasion  that  you  have  re- 
ferred to  ? 

A.  I  know  that  Mrs.  Parish  was,  and  presume  the  nurse 
or  attendant  was  ;  but  that  I  merely  presume,  because  he  never 
was  without  these  persons  about  him. 

Q.  Was  anything  said  to  Mr.  Parish  or  in  his  presence  at 
the  time  of  tlra  occurrence  in  relation  to  it  ? 

44 
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A.  I  have  no  recollection  as  to  the  conversation,  if  any, 
which  took  place. 

Q.  Before  this  attempt  and  action  of  Mr.  Parish,  had  any 
thing  been  said  on  the  snbject  of  wills  in  his  presence  ? 

A.  I  remember  no  conversation  on  that  subject  at  all ;  I 
have  no  knowledge  of  any. 

Q.  While  these  efforts  and  this  action  in  respect  to  these 
characters  were  being  made  by  Mr.  Parish,  or  at  their  end, 
was  anything  said  or  done  by  yon  or  Mrs.  Parish  in  his 
presence  ? 

A.  I  have  an  impression,  not  however  a  positive  one,  that 
upon  seeing  these  characters  Mrs.  Parish  somewhat  suddenly 
exclaimed  ^^  Wills,''  with  a  good  deal  of  emotion,  as  if  it  were 
an  unexpected,  startling  thing  tp  her. 

Q.  How,  before  making  these  efforts  at  writing,  had  Mr. 
Parish  indicated  his  anxiety  to  communicate  something  ? 

A.  I  doubt  whether  I  can  give  anything  clear  on  that  snb- 
ject ;  my  mind  was  more  engaged  with  his  sufferings  and  with 
his  case,  than  with  matters  of  this  description. 

Q.  State  his  manner,  and  what  took  place  on  Ids  part  to 
your  best  recollection  ? 

A.  My  answer  has  already  been  given ;  my  impression  is  dis- 
tinct and  clear  that  he  had  such  anxiety,  but  the  distance  of 
time  is  too  long  for  me  to  remember  at  this  distance  of  time 
how  to  express  it. 

Q.  After  these  efforts  at  writing,  on  this  occasion,  had 
ceased,  what  was  Mr.  Parish's  manner  ? 

A.  My  memory  does  not  help  me  any  further  in  the 
matter. 

Q.  About  what  time  was  this  occurrence  ? 

A.  I  presume  it  must  have  occurred  after  I  returned  from 
the  country,  about  the  15  th  of  August.'' 

He  did  not  venture  to  say  for  himself  that  the  marks 
were  like  "  wiDs,"  or  that  they  meant  "  wills."  When  ex- 
amined he  was  fresh  from  a  re-perusal  of  two  of  them,  i.  e. 
the  book  and  sheet  of  paper.  He  had  seen  them  in  the 
possession  of  Mrs.  Parish  within  ten  days  prior  to  his  ex- 
amination. (I.  f.  8258.)  But  says  he, ''  I  cannot  identify 
them."  (I.  f.  3256.)  The  exclamation  "  wills"  is  alleged  to 
be  a  co-temporaneous  interpretation.  Dr.  Delafield  was 
cross-examined  as  to  that  exclamation ''  wills.'^  (I.  f.  3259^ 
8260)    He  staggered  about  it,  as  all  three  of  the  propo- 
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nents'  brother-witnesses  always  do  to  a  striking  extent- 
They  have  to  be  chased  a  long  titne  before  we  can  get  at 
even  the  shadow  of  a  fact- 

^'  Q.  Was  it  on  the  day  of  the  first  trial  or  of  the  last  that 
Mrs.  Parish  made  the  remark,  using  the  words  ^'  wills  ?" 

A.  Probably  the  first. 

Q.  Have  you  any  recollection  how  the  fact  was  ? 

A.  That  recollection  is  not  distinct.  It  is  merely  the  im- 
pression of  an  exclamation  to  the  effect  stated. 

Q.  Have  you  a  distinct  recollection  that  she  made  that 
exclamation  at  all  ? 

A.  No  ;  not  distinct.    It  is  but  an  impression." 

So  that  even  the  exAanmtion  is  not  proven.  You  wiU 
note  that  Dr.  Delafield  was  asked  (I.  f.  3046). 

^^  Q.  Was  any  thing  said  to  Mr.  Parish,  or  in  his  presence  at 
the  time  of  this  occurrence  in  relation  to  it  ? 

A.  I  have  no  recollection  as  to  the  conversation,  if  any, 
which  took  place." 


As  far  as  we  can  ascertain  from  the  evidence,  neither 

Dr.  Delafield  nor  Mrs.  Parish  asked  him,  whether  his 

marks  meant "  wills,"  or  whether  he  wanted  his  will  or  his 

wills.     AU  that  we  have  is  '^  the  impression  of  an  ex* 

clamation.''    Dr.  Delafield  never  thought  or  said  that  it 

meant  wills.     No  conception  of  that  sort  affected  him  at 

the  time,  sufficiently  to  induce  a  question  to  the  testator, 

seeking  for  a  nod  or  a  shake  of  the  head.    He  did  not 

venture  to  ask  Mr.  Parish  whether  it  was  wills — and  Mrs. 

Parish,  with  all  her  inspiration,  did  not  venture  to  ask 

him  such  a  question.    Very  little  could  have  been  seen  or 

heard  at  the  time  calculated  to  produce  an  impression  that 

Mr.  Parish  was  in  search  of  a  will  or  wills.    Dr.  Dela- 

field's  incredulity  is  manifest  I 

Dr.  Delafield's  whole  cross-examination  on  this  point 
is  of  interest.   (I.  f.  3250  to  3260.) 

He  then  swore  expressly,  that  "  the  marks  or  charac- 
ters made  on  each  experiment,"  appeared  to  him,  the 
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witness,  to  be  the  same;  his  impiession  was  that  they 
were  made  "  on  a  book,  a  piece  of  paper,  and  afterwards 
a  slate/'  He  could  not  recollect,  but  thought  the  slate 
and  pencil  experiments  were  made  the  next  day  after  the 
le^ad  pencil  trials.  The  attempts  with  paper  and  lead 
pencils  were  "  two,  three,  or  four,'*  and  with  the  slate  and 
pencil  more  than  one* 

On  our  call  the  proponent  produced  two  of  these 
papers.  (HI.  page  701.)  But  whether  the  papers  they 
produced  are  the  same  or  not,  is  a  question  open  to  veiy 
great  doubt.  In  the  first  place  these  papers  are  totally 
imlike — as  it  appears  upon  a  coniparison — yet  Dr.  Dela- 
field  swears  that  the  characters  on  the  papers  which  he 
saw  in  '49,  and  again  but  ten  days  before  his  examination, 
were  alike. 

Slowly,  reluctantly,  and  on  our  call,  the  proponent  pro- 
duced two  of  these  marked  papers,  but  nobody  can  identify 
them,  and  they  are  very  much  unlike.  One  set  of  them  is, 
indeed,  supposed  by  the  counsel  to  bear  some  possible  re- 
semblance to  the  word  "  wills."     (III.  page  264.) 

Assuming  that  Mrs.  Parish  has  faillifully  kept  the 
papers  now  exhibited,  let  us  see  what  they  prove. 

In  the  first  place  there  is  not  the  remotest  perceptible 
resemblance  to  the  word  "  wills."  In  the  next  place  Dr. 
Delafield's  impressions  as  to  the  uniformity  in  shape  of  the 
several  sets  of  marks  appear  to  be  erroneous.  No  one  but 
a  most  exquisite  penman  could  have  made  in  the  short 
period  devoted  to  the  work  two  copies  of  these  marks ; 
or,  in  other  words,  one  resemblance  of  the  first  set. 

But  the  proponent's  counsel  rely  greatly  on  these 
papers.  They  say  this  was  the  first  movement  toward  a 
codicil,  and  by  force  of  their  client's  supposed  exclamation 
and  a  resemblance  to  the  word  "  wills,"  now  supposed  to 
exist  in  these  marks,  they  insist  that  this  first  movement 
originated  with  the  testator ;  so  here  is  "  spontaneity  and 
volition." 
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As  to  the  resemblance,  Dr.  Delafield  never  saw  it; 
no  expert  has  been  produced  to  trace  or  develop  it ;  no- 
body entitled  to  the  least  credit  has  yet  ventured  to  attest 
it.  I  can  see  none ;  but  your  Honor,  and  every  judge 
has  a  right  to  look  at  the  marks  and  judge  of  them. 
Without  actually  asserting  a  resemblance,  the  learned  coun- 
sel for  the  proponent  has  argued  that  it  may  exist ;  but 
in  a  way  that,  with  great  respect,  I  mustj  say  appears  to 
be  equally  ingenious  and  useless  to  his  client. 

He  says  that  "  wills ''  is  a  very  peculiar  word ;  that  all 
the  letters  in  it,  and  all  portions  of  each  letter,  are  alike. 
He  says: 

"  w  *'  is  a  mere  up-and-down  stroke, 

"  i  "  is  a  mere  up-and-dowu  stroke ;  the 

"  1 "  s  are  mere  up-and-down  strokes. 

One  stroke  surpasseth  another  in  length,  and  that  is 
all  the  dijSerence. 

My  friend's  reasoning  and  Dr.  Delafield's  testimony 
agree.  These  several  characters  in  the  book,  and  those 
on  the  sheet  of  paper,  made  by  the  testator  in  August 
*49,  were  all  alike.  This  was  not,  and  could  not  be  the 
fact,  except  upon  one  construction.  They  were  all  of  them 
things  "  without  form  and  void,"  and  were  indeed  similar  in 
that  characteristic.  In  that  sense  alone  could  they  be  said 
to  be  alike.  Any  two  things,  however  unlike  in  shape,  pro- 
vided they  resemble  nothing  "  in  heaven  above,  or  in  the 
earth  beneath,  or  in  the  waters  under  the  earth,*'  may  be 
deemed  like  each  unto  the  other  in  the  particular  of  their 
non-resemblance  to  any  thing  else. 

In  his  reference  to  the  uniformity  of  the  up  and  down 
strokes,  my  friend  took  no  notice  of  the  letter  s  in  this  con- 
nection. Let  that  pass :  there  is  certainly  not  even  the 
pretence  of  an  <9  among  the  marks. 

What  does  this  argument  amount  to  ?  Simply,  that 
any  up-and-down  strokes  of  a  pen,  or  pencil,  that  anybody 
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might  make,  would  pass  very  well  for  will  or  wills.  It 
brings  his  writing  to  the  same  standard  as  the  testator's 
inarticulate  sounds,  his  nods,  shakes  of  the  head,  and  the 
uneasy  movements  of  his  arm  and  hand.  Nothing  is  need* 
ed  but  an  inspired  interpreter,  and  the  interpreter's  pur- 
pose will  be  answered.  Any  of  them  will  signify  any 
thing — ^and  one  thing  just  as  well  as  another. 

The  wit  of  the  lady,  and  that  this  thing  originated 
with  herself,  is  clearly  exhibited  by  the  plural  form  adopted 
in  her  exclamation.  She  alleges  that  she  made  one,  and 
at  some  time  or  other,  she  no  doubt  spoke  to  that  effect 
in  Dr.  Delafield's  hearing. 

How  could  she  have  conceived  the  thought  of  wiDs,  in 
the  plural,  merely  from  the  marks  P  How  could  the  tes- 
tator have  thought  of  them  in  the  plural  ?  What  inquiry 
could  have  been  going  on  at  that  time  in  any  mind,  ex- 
cept  the  mind  of  Susan  M.  Parish,  concerning  more  wills 
than  one  ?     Can  the  proponent  answer  these  questions. 

Mrs.  Parish  was,  at  this  time,  as  we  have  shown,  in- 
volved in  great  perplexity  in  consequejice  of  her  ignorance 
of  her  husband's  affairs,  and  not  having  possession  of  his 
papers.  She  desired  very  much  to  know  whether  there 
were  more  wiUs  than  the  one  in  existence.  Wills, 
in  the  plural,  as  a  subject  of  much  doubt  and  anxiety, 
was  a  prominent  idea  in  her  mind.  Thus  intrinsic  evi- 
dence reveals  the  author  of  tins  plural  conception.  All 
her  anxiety  at  that  time,  related  to  this  very  plural  wills. 
There  were  spontaneity  and  volition  enough;  but  they 
were  only  in  the  mind  of  Mrs.  Parish. 

Attempts  to  get  the  tin  box,  so  as  to  ascertain  whether 
there  was  a  later  will  in  existence  than  the  duplicate  in  her 
possession,  were  in  full  progress  between  the  10th  and  25th 
of  August.  The  order  affair  and  other  circumstances, 
prove  this.     (I.  f.  1113,  1115.) 

We  have  seen  that  these  marks  which  the  lady  is  said 
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to  have  interpreted  "  wills/*  must  have  been  made  after 
the  1 5th  of  August,  and  the  proponent's  pretence  is,  that 
these  marks  first  put  her  on  the  scent  of  attending  to  her 
husband's  testamentaiy  affairs.  As  she  employed  Mr. 
Lord  to  dra^  the  codicil  on  the  25th,  these  marks  and 
this  exclamation,  are  plainly  located  between  the  1 5th  and 
the  25th  of  August.  This  was  the  very  time  she  was  in 
full  pursuit  of  the  tin  box ;  and  it  was  after  she  had  been 
consulting  with  Mr.  Sherman  about  the  disposition  of  the 
property.     Ante,  p.  541. 

This  plural  "  wills  "  is  an  expression  the  most  unlikely 
in  the  world  to  have  come  fix)m  the  testator.  That  a 
man  should  ask  for  his  wills,  even  though  he  had  a  will  in 
duplicate,  or  say,  "  I  want  to  make  wills,"  or  should  call 
for  wills  in  case  he  desired  to  peruse  his  testamentary  dis- 
positions, is  among  the  most  unhkely  of  all  unlikely  things. 
If  he  wished  to  look  at  his  dispositions,  one  of  the  dupli- 
cates would  answer  every  purpose;  he  could  not  have  a 
desire  for  both. 

Instead  of  this  being,  as  the  Counsel  calls  it,  the  first 
movement  of  Mr.  Parish  toward  a  Codicil ;  it  was  the 
first  attempt  of  Mrs.  Parish  to  beguile,  mislead,  and  de- 
ceive the  good-natured  simplicity  and  fraternal  kind- 
ness of  Dr.  Edward  Delafield.  I  have  done  with  that 
twin-conception,  the  "  Wills." 

She  was  busily  employed  trying  to  get  a  full  ex- 
amination of  her  husband^s  property  the  whole  of  that 
year.  (L  f.  1129  to  1182,  1481,  2028.)  In  Septem- 
ber,  1849,  through  the  agency  of  young  Mr.  Lord  and 
Dr.  Markoe,  Mrs.  Parish  at  last  got  the  box  containing 
the  papers.  It  was  brought  to  Union  Square,  and  she 
had  a  prospect  at  that  time  of  getting  sight  of  the  long- 
desired  papers ;  but  she  was  disappointed.  Mr.  Parish 
exhibited  a  good  deal  of  excitement ;  the  key  was  not 
at  hand,  and  the  box  was  sent  back  by  Dr.  Markoe 
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without  her  getting  a  sight  of  the  papers.  This  must 
have  been  most  vexatious.  She  was  anxious  to  see 
them  for  two  purposes — ^first,  to  see  whether  there  was 
not  a  later  will ;  and  secondly,  to  ascertain  all  about 
the  estate  and  property  of  Mr.  Parish. 

On  the  13th  of  November,  1849,  you  find  the  box 
was  yet  in  the  Phoenix  Bank,  in  the  immediate  custody 
of  Mr.  Folsom — he  holding  the  key — and  the  box  be- 
ing as  yet  unopened.    He  then  adopted  the  precaution 
of  taking  an  inventory  of  its  contents — ^and  that  is  the 
way  we  come  to  have  that  date.     (I.  f.  1157  to  1159.) 
The  duplicate  which  had  been  kept  in  the  tin  box  at 
the  bank,  was  in  her  possession  early  in  January,  1850. 
At  what  time  between  these  two  dates  she  first  obtain- 
ed possession  of  it  is  in  doubt.     I  suppose,  there  is  a  cir- 
cumstance in  proof,  which  proves  unerringly  that  she 
obtained  possession  of  it  at  a  later  period  than  Decem- 
ber lYth,  1849.    The  first  Codicil  was  re-executed  on 
that  day.     On  that  occasion  she  told  Mr.  Lord  that 
Mr.  Parish  wished  to  revoke  the  gifts  to  the  children 
of  his  brothers.  (I.  f.  166.)   The  alleged  ground  of  that 
desire  is  ill-will  for  some  unknown  offence  committed 
by  Daniel  Parish.     If  Mrs.  Parish  had  then  known  tlie 
condition  of  the  estate,  she  would  not  have  desired 
such  a  revocation  :  it  could  do  her  no  good,  and  would 
merely  swell  the  residuary  gift  to  James  and  Daniel 
Parish.    Antej  p. 

The  last  balance  sheet  made  up  in  July,  1849,  would 
have  informed  her  of  this,  but  she  had  not  yet  seen  it. 
Ante^  p. 

If  Henry  Parish  had  capacity  to  communicate  his 
wishes,  and  if,  under  the  influence  of  anger  against 
Daniel  Parish,  he  did  declare  an  intention  to  revoke 
those  legacies,  it  would  have  been  extreme  folly.  These 
circumstances  do  not  prove  madness  on  the  part  of 
Henry  Parish ;  but  they  prove  ignorance  on  the  part 
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of  Mrs.  Parish,   and  show  that  she,  not  he,  was  the 
actor  on  that  occasion. 

The  fact  that  there  existed  in  some  mind  at  that 
time  a  desire  to  recall  the  legacies  to  the  nephews  and 
nieces,  coupled  with  the  proponent's  theory  of  ill-will 
to  Daniel  Parish,  as  a  moving  cause,  shows  that  some- 
body was  in  a  state  of  utter  ignorance  as  to  the  con- 
dition of  the  estate. 

It  was  either  Henry  Parish,  or  it  was  Mr.  Lord,  or 
it  was  Mrs.  Parish.  It  was  not  Mr.  Lord,  for  he  did 
not  advise  the  revocation ;  it  was  not  Mr.  Parish,  for  if 
he  had  any  understanding,  his  knowledge  was  ample ; 
but  it  was  Mrs.  Parish ;  she  was  the  testator's  keeper, 
and  she  alone  was  moving  in  this  matter.  While  she 
was  endeavoring  to  have  the  legacy  to  A  recalled  for 
the  sin  of  B,  she  was  wholly  unaware  that  the  act  of 
revocation  would  have  been  beneficial  to  B.  We  see 
here  exemplified  a  remark  of  Junius;  he  says:  "We 
owe  it  to  the  bounty  of  Providence,  that  the  greatest 
depravity  of  heart  is  often  mysteriously  united  with  a 
confusion  of  intellect,  that  renders  the  same  individual 
treacherous  without  art  and  a  hypocrite  without  de- 
ceiving." 

She  had  not  yet  seen  the  balance  sheet  of  July, 
1849. 

By  about  the  first  of  January,  1850,  Mrs.  Parish  had 
possessed  herself  of  the  tin  box  and  papers — ^by  what 
agency  is  not  known.  By  the  7th  of  January  she  had 
obtained  the  will,  (I.  £  863,)  and  become  satisfied 
that  the  will  thus  obtained  was  like  the  duplicate 
in  her  possession,  and  that  there  was  no  will  later 
than  that  of  '42.  She  also  learned  from  the  papers 
in  the  tin  box,  and  from  the  balance  sheet  made  by 
Mr.  Folsom  (I.  f.  1150,  1991  to  2004,)  what  were  the 
items  of  the  personal  estate,  and  that  a  considerable 
amount  of  property  was  likely  to  pass  by  the  residuary 
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clause  of  the  will.  To  prevent  this  calamity,  she  re- 
solved upon  the  absorption  of  it  by  a  system  of  gifts, 
inter  vivos. 

This  she  set  on  foot  the  instant  the  $90,000  accom- 
modation notes  were  paid  off,  and  faithfully  prosecuted 
to  the  end  of  her  husband's  life. 

Her  first  important  receipt  of  funds  after  this  event 
was  on  the  1st  of  June,  in  that  year,  by  the  maturity 
of  Bonds  issued  by  the  Utica  and  Schenectady  Railroad, 
$16,050;  and  on  the  3d  of  June,  she  bought  with  the 
proceeds,  $20,000  Hudson  River  Railroad  Bonds  in 
her  own  name.     (III.  f.  560,  1792.) 

The  whole  scheme  of  operations  is  now  perfect 
The  lady  is  "  inspired."  She  can  understand  her  hus- 
band exactly,  or,  at  least,  as  she  says  in  the  Letter  to 
the  sisters,  she  can  ''  generally  ^'  do  so.  As  she  was  in- 
spired, one  might  suppose  that  she  would  have  under- 
stood him  always.  She  has  her  brothers  Henry  and 
William  living  in  the  house.  William  has  become  her 
abettor  and  general  agent.  Dr.  Delafield  has  got 
pretty  well  impressed  with  the  idea  that  he  must  not 
call  in  any  strange  doctors,  and  that  he  must-  not  call 
in  Daniel  or  any  of  the  family.  His  mistakes  on  these 
heads  were  all  committed  prior  to  that  date.  He  never 
committed  such  an  offence  afterwards.  Henceforth  we 
find  that  he  conforms  to  his  siister's  policy.  When  he 
thought  it  necessary  to  have  an  adviser  as  to  the  tes- 
tator's eyes,  he  took  care  to  bring  in  his  junior  asso- 
ciates in  the  same  establishment, who  were  almost  bound 
to  defer  to  him.  He  gave  them  all  their  information, 
and  he  kept  a  close  and  steady  supervision  over  them 
during  the  whole  of  their  few  and  brief  interviews, 
thus  furnishing  his  sister  with  a  chance  of  materials 
to  eke  out  the  inference  of  capacity,  and  expos- 
ing her  to  little  risk  from  prying  inquisitiveness. 
For  all  the  authorities  on  this  subject— rmedical  and 
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legal— show  that  there  never  was  an  idiot  who  could 
not,  in  some  form  or  other,  respond  to  the  care  and 
attention  of  medical  persons,  and  nurses.  They  are 
almost  always  able  to  satisfy  the  inquiries  of  their  med- 
ical attendants. 

From  the  Spring  of  1850,  the  course  of  the  lady 
and  her  brothers  is  quite  uniform.  Yet  it  can  hardly  be 
called  a  conspiracy.  The  design  was  not  originally  ap- 
preciated by  those  of  her  brothers  who,  in  fact,  have  co- 
operated with  her.  One  by  one  they  have  been  drawn 
in,  by  one  device  or  another ;  so  that  they  probably 
never  knew  or  felt  how  deeply  they  were  implicated, 
until  they  found  themselves  running  a  race  before  your 
Honor  under  Cross-examination,  in  the  vain  effort  to 
reconcile  their  facts  and  their  opinions.  Unfortunately 
for  truth,  the  empire  of  opinion  stretches  itself  so  far 
beyond  its  just  limits,  that  half  the  facts  testified  to  in 
Courts  of  Justice  are  fruits  cultivated  to  maturity  in 
the  field  of  opinion  by  one  Mr.  Inference. 

This  lady  has  been  so  happy  in  dealing  with  very 
respectable  people — her  own  highly  respectable  rela- 
tives— that  she  has  drawn  to  her  aid  in  this  unhallowed 
proceeding,  the  best  and  most  honorable  impulses  of 
the  human  heart.  The  very  virtues  of  those  about 
her  have  made  them  her  instruments.  Who  will  say 
a  wotd  against  his  sister  if  he  can  avoid  it  ?  The  de- 
sire to  save  one's  dear  and  only  sister  from  loss  or  dis- 
credit— to  save  the  honor  and  reputation  of  one's  own 
family — ^is  a  highly  honorable  sentiment.  It  may  not 
excuse  crime,  but  it  will  ever  extort  sympathy,  even 
for  those  who  are  criminal. 

There  are  some  cases  in  which  one  is  more  likely 
to  secure  the  good  will  of  his  fellow-creatures  in  this 
world  by  doing  wrong  than  by  strictly  adhering  to  the 
right.  It'  is  easy  to  say,  "  I  would,  under  all  circum- 
stancesi  vindicate  my  integrity.     Though  the  words 
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which  I  must  utter  should  come  forth  from  my  lips  like 
a  flaming  sword,  slaying  and  destroying  all  that  are 
nearest  and  dearest  to  me,  still  I  would  listen  to  the 
demands  of  duty,  and  silence  the  voice  of  sympathy." 
But  such  virtue,  however  abundant  in  profession,  is 
rare  in  practice.  The  simple,  direct,  stoical,  ice-like 
purity  that  can  never  be  seduced  from  duty  by  the 
softer  impulses  of  affection,  and  adopts  for  its  inflex- 
ible maxim,  fiat  jvstttta  mat  codum^  never  can  know 
pleasure  in  this  life,  or  have  the  Christian's  claim  to 
happiness  in  the  next  It  is  through  the  gate  of  mercy, 
not  the  portal  of  justice,  that  weak  man  is  to  enter 
paradise. 

No  one  can  be  insensible-  to  the  terrible  position 
in  which  a  man  is  placed,  when  the  exact  behests  of 
duty  require  him  to  tread  on  the  dearest  interests  of  a 
sister.  It  is  said  the  first  Brutus,  to  vindicate  his 
integrity  and  the  justice  of  his  country,  doomed  his 
own  children  to  death.  Who,  among  his  admirers, 
would  imitate  him  ?  The  fable  of  Jennie  Deans  would 
excite  horror  and  disgust  if  it  closed  with  an  execution  in 
accordance  with  the  sister's  testimony.  I  have  not  a  word 
to  say  against  these  brothers.  I  am  not  sure  that  I  know 
any  one  who  could  act  much  better  than  they  did, 
even  when  their  acts  were  most  exceptionable. 

Instead  of  professing  ability  to  endure  such  a  trial 
unscathed,  let  each  of  us  apply  to  the  occasion  the 
best  of  all  prayers : 

Let  me  neyer  be  led  into  such  temptation. 

Thus  we  see,  that  from  the  spring  of  1850  the  pol- 
icy of  this  lady  in  conducting  her  enterprise,  is  well 
defined. 

She  does  not  go  into  general  society,  (L  f.  3017,)  and 
she  visits  rarely  out  of  her  own  family  circle.  Of 
course,  visits  to  her  house  are  limited  almost  withici 
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this  same  circle.  She  keeps  her  husband  under  an  in- 
tensely close  surveillance.  She  keeps  all  accounts  in 
her  own  name,  and,  as  far  as  practicable,  has  all  busi- 
ness done  in  her  own  name.  She  devotes  herself  to 
making  favorable  witnesses,  and  avoiding  the  intrusion 
of  those  who  might  become  unfavorable  witnesses* 
(I.  f.  1156.) 

Some  review  of  the  testimony,  and  some  comment, 
will  be  necessary,  in  order  to  exhibit  her  method  of 
accomplishing  these  latter  objects.  This  will  be  a 
.somewhat  extensive  and  instructive  chapter. 

It  has  been  asserted  by  the  counsel  that  we  had 
ample  and  ready  means  of  obtaining  testimony ;  that 
the  house  was  at  all  times  fall  of  servants.  It  was 
said  that  there  was  an  open  page  to  which  we  might 
have  resorted;  that  servants  are  prone  to  criticize 
their  superiors,  and  that  they  have  as  much  independ- 
ence of  character,  and  are  as  accessible  as  any  other 
class  of  persons.  We  have  resorted  to  it,  and  have 
produced  all  the  servants  that  we  could  find.  It  can- 
not be  shown  that  one  within  our  knowledge  was 
omitted,  except  those  in  the  employ  of  the  Delafield 
family.  How  were  we  to  find  out  the  servants? 
When  one  has  a  controversy  in  a  court  of  justice  in 
regard  to  matters  specially  known  to  the  servants  of 
his  adversary,  the  former  cannot  reasonably  be  re- 
quired to  call  those  servants,  and  make  them  his  wit- 
nesses. Their  employers  should  produce  them.  And 
it  is  a  remarkable  circumstance  in  this  case,  that  Mrs. 
Parish  has  not  produced  as  a  witness  one  single  servant, 
except  Edward  Clark,  her  coachman,  who  has  long 
been  and  still  is  in  her  employment,  and  the  two  male 
nurses,  Fisher  and  Brown.  The  former  evidently  tam- 
pered with  and  wholly  discredited ;  the  latter  elevated, 
at  the  moment  of  Mr.  Parish's  death,  when  his  testi- 
mony was  needed,  from  a  servile  condition  to  the  su- 
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perintendency  of  a  public  institution,  controlled  by 
the  Delafield  influence.  Not  one  of  her  numerous  do- 
mestic servants  has  been  produced.  This  will  entitle 
us  to  claim  implicit  credit  for  all  testimony  given  on 
our  part,  in  regard  to  any  fact  occurring  in  the  house 
in  the  presence  of  a  servant  or  servants 
I  h  The  fact  that  she  had  servants,  and  the  supposition 
that  we  might  have  offered  them  as  witnesses,  is  adduced 
to  show  that  there  was  no  general  exclusion  from  the 
house,  no  undue  ev/rveiUance^  and  no  attempt  to  conceal 
the  testator's  person  and  habits  from  the  view  of  others. 

I  must,  in  this  connection,  call  attention  to  some 
special  circumstances. 

It  is  a  little  singular  that  any  door  was  left  open  to 
proof  on  our  part  from  servants  during  the  apoplectic 
period.  It  looks  like  a  deviation  from  her  policy.  But 
she  could  not  do  without  servants ;  and  how  was  she 
to  curry  favor  with  all  her  servants,  as  she  did  with 
respectable  applicants  for  public  charities?  She  might 
have  stimulated  them  by  gratifications  from  time  to 
time ;  she  might  have  made  them  little  presents  every 
now  and  then  ;  but  that  would  have  been  intolerable ; 
she  utterly  abhorred  giving  away  money.  Her  parsi- 
mony is  superabundantly  proven.  (I.  f.  1909,  1910. 
HI.  f.  1614, 1618.  I  f.  1874.)  Probably  she  intended 
to  puraue  a  course  in  respect  to  servants  approximating 
very  qlosely  to  the  policy  of  exclusion  practised  to- 
ward others.  She  confined  the  access  of  servants 
within  the  narrowest  practicable  limits,  and  subjected 
that  access  to  her  own  close  and  continual  supervision. 
The  testator  could  not  be  taken  care  of  without  a 
nurse ;  it  was  impossible  to  avoid  the  constant  presence 
of  one  man-servant ;  so  she  kept  one.  What  other 
servant  was  allowed  greater  access  to  the  testator  than 
was  allowed  to  strangers  ? 

Edward  Clark,  the  long-time  coachiman,  was  allow- 
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ed  to  see  him  once  a  day — ^his  fidelity  seems  to  have 
been  relied  upon,  and  he  is  produced  as  a  witness. 
Occasionally,  when  they  had  company^  it  was  necessary 
to  have  a  waiter  at  dinner.  Eating  and  drinking  put 
Mr.  Parish  in  good  humor,  and  there  was  not  generally 
much  danger  at  that  point.  Now  and  then,  when  some 
special  excitement  occurred  on  Mr.  Parish's  part,  as  it 
occasionally,  though  rare\y,  did  happen,  other  domestics 
might  indeed,  get  a  view  of  him  for  a  short  time. 

Mary  Ann  Green,  as  well  as  Mrs.  Parish  herself, 
was  his  co-communicant  at  the  oft-repeated  ministra- 
tion of  the  Lord's  Supper. 

No  servant  but  the  nurse  was  permitted  to  be  with 
him  in  the  dining-room  or  in  the  library,  or  to  stop  and 
talk  with  him  anywhere. 

I  apprehend,  therefore,  that  no  servants,  except  the 
nurses,  had  any  very  great  opportunities  of  seeing  Mr. 
Parish  or  his  doings.  Were  even  these  nurses  allowed 
to  be  alone  with  him  ?  Their  testimony  is,  that  Mrs. 
Parish  was  almost  always  with  him — always  with  him  in 
the  house-always  wiA  him  in  his  rides  abroad,  except 
on  the  Sunday  rides.  Then  her  brother  Henry  took  her 
place,  or  the  testator  was  sent  out  alone.  (III.  f.  84.  II. 
f.  1418, 1559.)  It  is  testified,  on  all  hands,  that  she  was 
always  with  him,  or,  at  least,  generally  so.  There  is, 
indeed,  a  slight  effort  to  prove  that,  on  some  few  occa- 
sions, she  was  a  little  while  absent.  But  the  evidence 
is  very  Ml  that  she  rarely,  if  ever,  allowed  even  these 
male  nurses  to  have  such  free  access  to  Mr.  Parish  as 
would  have  enabled  them  to  sift  the  condition  of  his 
mind.  It  is  an  extraordinary  circumstance,  too,  that 
during  the  whole  of  these  six  years,  she  always  slept  in 
the  ^,  room  .,  these  ^J,  .^  Theflay  on  a 
pallet  on  the  floor  by  the  side  of  Mr.  Parish ;  but  she, 
separated  from  them,  to  be  sure,  by  some  little  curtain 
or  movable  screen,  spent  the  night  in  the  same  room. 
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This  continued  during  the  whole  period.  Was 
there  any  necessity  for  it  ?  Certainly  none.  Her  bro- 
ther, Dr.  Edward  Delafield,  when  asked  whether  she 
did  sleep  in  the  same  room,  said  he  supposed  not  (L 
f.  3018.)  Out  at  Hellgate,  where  they  had  little  space, 
he  supposed  she  might  have  slept  in  the  same  room,  sep- 
arated by  a  screen.  He  supposed,  indeed,  that  she  was 
always  at  hand  in  an  adjoining  apartment ;  but  the  fact 
is  that  she  was  always  in  the  same  room.  What  ex- 
cept a  system  of  espionage  and  exclusion  of  his  person 
from  the  observation  of  others,  could  have  dictated 
this  extremely  close  personal  supervision  ? 

This  contact  with  coarse  common  people  must 
have  been  very  repugnant  to  her  feelings.  They  were 
all  persons  in  very  humble  life. 

Was  this  from  watchfulness  over  her  husband's  health, 
or  did  it  arise  from  a  sense  of  necessity  ?  The  opinion 
of  Dr.  Delafield  is  sufl&cient  proof  that  it  was  not  ne- 
cessary. The  nurse  Brown  also  testified  that  it  was  not 
necessary.  (XL  f  1431.)  During  these  six  years  the 
nurses  were  occasionally  changed ;  as  each  new  nurse 
came,  there  was  a  new  appeal  to  her  lady-like  delicacy, 
and  a  new  incentive  to  avoid  being  obliged  to  sleep 
any  longer  in  the  same  room.  Long  experience,  too, 
had  shown  that  nothing  ever  happened  to  Mr.  Par- 
ish in  the  night  time.  Fits  did  not  come  on  in  the 
night  time.  They  came  only  at  long  intervals,  and  were 
preceded  by  ample  premonitions.  He  passed  his  nights 
tranquilly  and  quietly,  and  without  disturbance,  from 
year  to  year.  If  she  had  slept  in  the  room  during  the 
first  year  only,  one  might  attribute  it  to  the  better  mo- 
tive. But  when  one,  two,  and  three  years'  experience 
had  shown  that  he  was  perfectly  safe  in  the  night  time, 
and  then  a  new  servant-man  came  into  the  service,  one 
would  think  that  she  was  not  required  to  submit  fur- 
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ther  to  the  degradation,  as  she  must  have  regarded  it, 
of  sleeping  in  the  same  room. 

Was  this  habit  thus  long  persisted  in  from  extreme 
tenderness  ?  Was  it  from  that  intense  aflfection  mani- 
fested by  some  wives,  who  when  their  lords  naughtily 
stay  out  till  morning,  cannot  rest,  but  keep  a  lamp 
well-trimmed,  and  rit  up  watching  all  the  night  long  ? 
Was  it  anything  of  that  sort?  Not  at  all.  In  the 
days  or  the  nights  when  Mr.  Parish  was  away  at  the 
club- house — ^when,  in  addition  to  his  being  half  blind, 
she  knew  that,  as  he  was  fond  of  wine,  he  might 
possibly  get  half  wrong  in  another  respect,  and  when 
she  knew  that  he  would  be  stumbling  his  way  home 
about  midnight,  or  after  it,  with  a  guide  or  without  one 
as  it  might  chance,  she  invariably  shut  up  the  house 
about  10  o'clock,  put  out  .the  lights,  and  coolly  went  to 
bed. 

It  is  pretty  clear  that  her  precaution  of  sleeping  in 
the  same  apartment  as  these  serving-men,  could  not 
have  sprung  from  any  sentiment  of  that  kind. 

Hers  was  the  surveillance  that  never  tired.  She 
could  not  leave  her  subject  a  moment  un watched ;  she 
could  not  allow  his  mind  to  be  tested  even  by  a  ser- 
vant. 

The  proponent's  counsel  speak  of  having  given  us  a 
list  of  servants.  They  never  did  so.  Very  reluctantly 
at  the  very  end  of  their  replying  testimony  they  intro- 
duced Henry  Delafield  as  a  witness.  Among  the  many 
precious  facts  elicited  from  him  in  spite  of  his  utmost 
eflForts  on  cross-examination,  we  got  this  list.  (IH.  f. 
230,  253.)  It  was  then  too  late  for  us  to  use  it  to  any 
advantage ;  and  after  all,  it  was  not  a  very  valuable 
index. 

One  most  extraordinary  feature  in  the  proponent's 
policy  should  be  noticed.  Here  is  a  domestic  drama  in- 
volving the  life  and  adventures  of  a  domesticated  man  for 
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six  years.  A  lady  is  the  party  exclusively  interested  on  one 
side.  She  has  been  an  actor  throughout ;  has  employed 
the  counsel,  procured  many  witnesses,  over  forty  have 
appeared  upon  the  stand,  and  yet  not  one  woman  has 
opened  her  lips  in  the  whole  progress  of  the  case.  It  was 
a  sUp  to  say  that  there  was  nothing  remarkable  in  the  case. 
This  feature  of  the  trial,  and  the  effix)ntery  which  can  insist 
upon  the  probate  of  these  Codicils,  might  well  give  it  a 
place  among  the  celebrated  causes. 

According  to  another  list  furnished  by  Mr.  Henry 
Delafield,  Mrs.  Parish  was  visited  by  many  ladies.  Mrs. 
Holbrook,  Mrs.  Fearing,  Miss  Heilitz,  and  others  were  be- 
quently  in  the  house  and  in  company  mth  Mis.  Parish. 
The  latter  was  a  cousin  of  Mrs.  Parish,  and  spent  a  good 
deal  of  timewith  her.  Many  of  the  servants  were  women; 
among  them  were  Mary  Crawford,  and  Mary  Anne  Green. 
Not  one  of  all  these  ladies  was  produced ;  not  one  of  these 
women  servants  was  produced.  Why  was  this?  I  ask. 
In  addition  to  enlisting  the  deep  and  sterling  virtues 
of  the  masculine  heart  in  her  favor,  this  lady  has  had 
the  fortune  of  enlisting  what  may  be  called  the  minor 
virtues  of  the  gentlemen.  A  gentleman,  like  Mr. 
Kemochan,  for  instance,  who  was  permitted  to  visit 
her  house  on  terms  of  intimacy  for  a  long  period,  would 
necessarily  be  a  Uttle  cautious  how  he  allowed  himself  to 
be  converted  into  a  spy,  either  in  act  or  in  thought.  Such 
a  course  toward  this  lone  lady,  his  hostess,  would  not  be 
consistent  with  the  very  highest  honor.  So  he  must  in- 
deed take  care  not  to  become  a  treasury  of  knowledge  that 
might  work  her  a  prejudice.  Accordingly,  when  Mr.  Tiles- 
ton  or  Governor  Bradish,  or  any  of  these  high-toned  gentle- 
men were  admitted  into  the  house,  introduced  to  Mr.  Parish, 
and  told  by  Mrs.  Parish,  "  I  understand  him :  that  means 
*  yes,'  and  this  means  '  no,'  **  they  could  not  allow  them- 
selves to  scrutinize,  or  even  to  think  the  lady  was  fibbing ; 
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nor  could  they  subsequently  come  into  a  court  of  justice,  and 
say  they  knew  at  the  time  that  it  was  mere  humbug.  That 
would  be  perfectly  horrid.  Governor  Bradish  would  rather 
submit  to  martyrdom.  Gentlemanlike  courtesy  forbids  it. 
A  proper  appreciation  of  the  compliment  received  forbids 
any  thing  of  the  kind.  Social  correspondence  between 
persons  of  the  same  sex,  may  differ  in  some  degree  firom 
this  strict  standard.  Each  sex  has  its  own  appropriate 
virtues.  Each  sex  has  its  manners  and  opinions  appro* 
priate  to  itself.  Each  sex  has  its  own  appropriate  sense 
of  its  obligations  towards  others.  Ladies  occupy  toward 
ladies  an  attitude  quite  di£ferent  fix>m  that  held  by  gentle- 
men. Honor,  courtesy  and  truth  are,  ofcourse,  their  guides; 
but  the  laws  of  chivahy  do  not  apply  to  them.  They  may 
not  be  always  required  to  appear  as  defenders  of  their 
female  friends.  In  all  this  matter  they  may  fed  somewhat 
less  restraint  They  might  chance  to  see,  if  afforded  an 
opportunity.  They  are  generaUy  more  keen  and  more 
scmtinizing  than  gentlemen  on  poLts  like  those  now  mider 
investigation,  and  would  have  been  hr  more  apt  to  see 
through  the  pretences  by  which  these  Codicils  are  sought  to 
be  supported.  Curiosity  is  said  to  distinguish  the  sex ;  it 
is  probable  that  men  have  fiill  as  much  curiosity  as  women ; 
but  they  are  under  certain  restraints  which  forbid  them  to 
indulge  it,  or  at  least  to  acknowledge  it. 

Any  woman,  whatever  her  station,  whether  a  lady,  or 
a  servant,  who  was  brought  into  the  presence  of  Mr.  Par- 
ish, and  told  all  these  interpretations,  that  one  flourish  of 
the  hand  meant  "  two  per  cent,"  (IL  £  469,)  and  that 
another  meant  'Hen  dollars,'*  (IL  £  1713,)  and  all 
these  very  odd  things,  that  have  been  so  gravely  re- 
lated here  by  elderly  persons  of  the  other  sex,  would 
be  very  apt  to  think  that  Mrs.  Parish  was  playing  a 
game,  and  would  be  very  apt  to  think  that  there 
was  no  obligation  to  view  it  otherwise.  Certain- 
ly, the  servant  might  think  so;  perhaps  the  lady 
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would.  And,  accordingly,  with  the  most  scrapttlous 
caution,  Mrs.  Parish  has  carefully,  from  the  beginning 
to  the  end  of  her  case,  avoided  the  sex.  She  isjthe 
sole  heroine  of  this  great  cause.  Not  one  of  her  own 
sex  has  been  allowed  to  appear  in  it  but  herself. 

The  reason  why  ladies  were  not  produced,  and  why 
female  servants  were  not  produced,  is  very  discernible. 
It  was  feared  that  the  truth,  which  was  concealed  by 
the  courtesy  of  gentlemen,  would  be  extracted  from 
them.  I  do  not  mean  courtesy  in  testifying,  but  cour- 
tesy as  to  the  extent  of  observation,  and  as  to  the  free- 
dom of  thought  whilst  the j  were  visitors  at  the  house. 

There  rested  upon  this  proponent  an  imperative  duty 
to  produce  one  particular  witness,  and  that  witness  was 
a  servant,  and  a  woman.     I  refer  to  Mary  Anne  Green. 

The  proponent's  very  strongest  witness,  and,  from 
his  sacred  office  and  his  great  personal  respectabiUty, 
one  of  her  most  influential  witnesses,  is  the  Rev.  Thom- 
as House  Taylor.    He  testifies  that  Mr.  Parish  received 
the  communion  seventeen  times,  at  least,  during  the 
apoplectic  period.     No  other  human  being  beside  him- 
self, who  could  be  a  witness  in  the  case,  saw  any  one 
of  these  communions,  except  Mary  Anne  Green.     (I. 
f.  3395.)    Mary  Anne  Green  is  an  occasional  receiver 
of  presents  from  Mra  Parish.    (IH.  f.  648,  874.)    Ma- 
ry Anne  Green  has  been,  for  the  last  twenty  years,  in 
the  employment  of  one  or  the  other  of  the  Delafield 
family,  and  is,  at  this  hour,  in. the  employment  of  a 
highly  respectable  lady  of  this  city,  a  niece  of  Mrs. 
Parish.     (III.  f.  228,  1452.)     Mary  Ann  Green  could 
not  be  unfriendly  to  Mrs.  Parish.     There  could  be  no 
difficulty  in  producing  her,  and  there  could  be  but  one 
motive  for  abstaining  from  that  measure. 

Dr.  Taylor's  testimony  has  in  it  many  extraordina- 
ry features  which  demand  every  explanation  in  the 
power  of  the  party  relying  upon  it.     It  is  impossible 
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to  read  Ms  testimony  without  an  impression  that  he 
must  have  been  grossly  deceived.  Indeed,  it  is  diffi- 
cult to  comprehend  how  he  could  have  been  so  much 
deceived.  In  proportion  to  the  improbability  of  facts 
related,  is  the  call  for  supporting  evidence.  And  it 
may  be  that  a  certain  amount  of  testimony  would  com- 
pel your  Honor  to  credit  the  assertion  that  Mr.  Parish 
voluntarily,  and  without  assistance,  knelt  down  at  the 
proper  times  during  the  service ;  and  that,  though  rude, 
passionate,  and  violent,  he  was  very  pious.  It  follows 
that,  as  Mary  Anne  Green  was  present  at  all  these 
communions,  was  still  in  the  employment  of  the  family, 
within  reach  of  Mrs.  Parish,  and  could  not  possibly 
be  subject  to  any  adverse  or  unfriendly  influence,  the 
call  on  her  learned  counsel  to  produce  that  woman  as 
a  witness,  was  loud  and  strong.  We  shall  see  that  its 
force  was  felt.  The  counsel  have  admitted  their  sense 
of  the  obligations  to  produce  every  witness  in  their 
interest  by  position,  and  who  is  shown  to  have  had 
opportunities  of  observation.  They  say  this  has  com- 
pelled them  to  produce  witnesses  whom  they  would 
have  been  glad  to  omit ;  and  they  name,  as  one  of  this 
class,  Henry  Delafield.  No  doubt  but  they  would  very 
gladly  have  left  him  out ;  he  was  produced  from  this 
moral  compulsion.  Why  had  it  not  sufficient  force 
to  bring  Mary  Anne  Green  to  the  stand  ?  It  must 
have  been  from  a  belief  that  we  should  have  learned, 
through  her  honesty  and  artless  simplicity,  facts,  if 
possible,  more  conclusive  than  those  wrung  from  the 
reluctant  lips  of  Henry  Delafield 

They  did  not  produce  this  woman.  In  order  to  press 
the  obligation  home  upon  the  proponent,  and  compel  them 
to  produee  her,  c^,  if  that  should  prove  impossible,  then 
to  ascertain  her  address  and  to  produce  her  ourselves, 
provided  your  Honor's  rule  as  to  the  order  of  proof,  would 
allow  us  that  privilege,  we  examined  Mr.  Henry  Dela- 
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field  (m.  f.  228, 418)  about  tbis  Maiy  Anne  Green,  and 
proved  the  circumstances  I  have  mentioned.  She  was  in 
the  service  of  Mr.  and  Mrs.  Parish  at  the  time  of  the  at- 
tack, and  for  many  years  previously.*^  ''She  lived  with 
Mr.  Parish,"  says  Mr.  Delafield,  "  after  the  attack,  till  his 
(Mr.  Parish's)  decease,  and  with  Mrs.  Parish  after  his 
death  until  within  a  few  months,  when  she  went  to 
Europe." 

And  there  we  were  left  just  at  the  close  of  this  case.  At 
last  we  have  found  out,  as  we  supposed,  all  about  Mary  Anne 
Green.  Our  anxious  search  is  veiy  quietly  disposed  of 
by  the  soothing  information  that  she  had  gone  to  Europe 
a  short  time  previously.  Of  course,  we  gave  up  all  hope 
of  reaching  her,  or  of  getting  any  testimony  from  her. 
We  could  only  urge  the  argument  that  this  witness  had 
been  intentionally  put  out  of  the  way.  But  sometime 
afterwards,  and  by  accident,  we  learned  that,  although  the 
ingenious  statement  of  her  departure  for  Europe  a  few 
months  back  was  true,  it  was  by  -no  means  the  whole 
truth ;  for  she  had  not  only  gone  to  Europe,  but  had  come 
back,  as  Mr.  Henry  Delafield  well  knew,  at  the  very  time 
when  he  so  nicely  parried  our  cross-examination.  So  we 
took  him  up  again.    Hear  the  result.  (HI.  f.  1452.) 

^^  Q.  You  stated,  in  regard  to  Maiy  Anne  Green,  on  your 
former  cross-examination,  that  she  went  to  Europe  a  few  months 
previously.  Did  you  mean  to  be  understood  that  she  had  not 
returned  fi!om  Europe,  and  that  she  was  yet  absent  ?  (Ul.  £ 
1452.) 

A.  No,  sir. 

Q.  Where  was  she  living  and  employed  when  your  exami- 
nation in  tbis  case  commenced  ? 

A.  If  she  was  in  any  employment  at  all,  it  was  with  Mrs. 
Dubois. 

Q.  Is  Mrs.  Dubois  a  remdent  of  this  city,  and  your  niece  ? 

A.  She  is. 

Q*  Have  you  seen  Mary  Anne  Gieen  whilst  living  with  your 
niece  ? 

A.  I  have  not. 
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Q.  How,  then,  do  yon  know  that  she  is  employed  by  Mrs. 
Dubois  ? 

A.  Mrs.  Parish  told  me  so. 

Q.  Did  you  ever  see  Mary  Anne  Green  after  her  return 
firom  Europe  ? 

A,  I  did. 

0.  How  often,  according  to  the  best  of  your  recollection  ? 

A.  Three  or  four  times. 

Q.  Where  did  you  see  her  on  each  occasion  ? 

A.  At  Mrs.  Parish's  house. 

Q.  Who  were  present  besides  yourself  and  Mary  Ann  Green 
on  each  occasion. 

A.  Mrs.  Parish.  I  recollect  of  no  one  else.  Mr.  Cutting 
and  Mr.  Evarts  were  present  on  one  occasion,  as  I  now  recol- 
lect. 

Q.  Was  that  interview,  at  which  Mr.  Cutting  and  Mr. 
Evarts  were  present,  before  your  examination  as  a  witness  in 
this  case,  commenced  ? 

A.  I  believe  it  was." 

Thus  you  perceive,  that  this  witness,  about  whom  we 
were  turned  off  on  a  false  scent  in  this  evasive  way,  was 
known  to  Henry  Delafield  at  the  time  he  gave  his  mislead- 
ing testimony,  to  be  in  the  employment  of  his  niece.  And 
you  also  find  the  fact  established,  that  Mrs.  Parish,  in  view 
of  the  dilemnMlin  which  she  was  placed  by  Oie  singularity  of 
the  communion  evidence,  and  the  consequent  necessity  of  in- 
troducing Mary  Anne  Green,  brought  this  Maiy  Anne  Green 
to  her  house,  had  consultations  with  her  three  or  four 
times,  and  on  one  occasion  had  both  of  her  able  counsel 
there  to  sift  and  examine  her.  Of  course,  the  result  of  the 
examination  is  not  left  to  any  dubious  conjecture.  We 
have  it  virtually  confessed  by  Mrs.  Parish  and  her  counsel, 
that  any  inference  that  might  arise  from  withholding  this 
woman's  testimony,  however  unfavorable,  was  preferable 
to  the  facts  which  that  testimony  must  disclose. 

In  the  face  of  this  testimony,  it  cannot  be  said  that 
Mrs.  Parish's  motive  for  not  producing  women  as  witnesses, 
was  delicacy  towards  her  own  sex.  Here  is  direct  proof, 
that  she  was  not  influenced  by  any  such  sentiment. 
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She  tried  this  woman,  and  found  her,  as  probably  she 
found  some  other  women,  veiy  deficient  in  the  qualities 
needed  for  her  purposes — ^incapable  of  being  used  in  a  court 
of  justice  as  instruments  in  the  work  of  establishing  £alse- 
hood. 

Of  course  her  lady-like  deUcacy  would  not  have  ex- 
tended to  mere  servants,  however  she  might  in-line  to 
protect  her  lady  friends  from  an  unpleasant  cross-examina- 
Jion. 

She  knew  too  well,  that  the  women  who  had  any  ob- 
servation  of  her  husband,  all  saw  through  her  course  of 
deception.  Any  one  of  them,  if  placed  upon  the  stand, 
would  have  been  compelled — ^like  Heniy  Delafidd,  to  re- 
veal much  of  it 

I  have  been  for  some  time  observing  on  what  this  lady 
has  not  done.  I  will  now  give  attention  to  what  she  has 
done.  Her  affirmative  operations  in  the  execution  of  her 
designs,  cover  a  great  space  in  the  testimony,  and  evince 
her  success — ^I  will  not  say  her  skill — ^in  creating  opinion 
upon  shght  and  fallacious  premises.  Many  witnesses  of 
great  intelligence,  and  respectability,  do  indeed  testify  in 
her  favor,  or  show  an  intention  so  to  do ;  but,  after  all,  their 
testimony  in  that  direction  amounts  to  veiy  litUe.  Their 
fiEtcts,  where  any  of  them  were  observant  enough  to  notice 
fiEtcts,  and  accurate  enough  to  remember  and  detail  them 
with  fideUty — tend  to  her  prejudice. 

She  has  produced  over  thirty  witnesses.  Her  three 
brothers,  Edward,  Richard,  and  Heniy  Delafield;  her 
lawyer,  and  his  son ;  William  Youngs,  a  carpenter,  the 
eternal  employee  of  herself  and  family,  and  Ins  workman 
Charles  Nichols.  Dr.  Markoe,  her  brother's  partner,  the 
nurse  Brown,  the  nurse  Fisher,  and  Edward  Clark  the 
coachman,  form  one  dass.  Most  of  these  ten  persons  were 
by  position  and  circumstances,  tied  to  the  car  of  her  for- 
tunes.   Two  of  them  were  not  in  that  condition  at  the 
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moment  of  the  testator's  death.  They  were  secured  as 
soon  as  possible  after  that  event.  I  mean  the  nurses, 
Brown  and  Fisher. 

We  ask  your  Honor  to  throw  entirely  out  of  view 
the  testimony  of  Eisher,  the  nurse.  I  shall  only  call 
your  attention  to  a  few  circumstances  concerning  him. 
Fully  to  review  his  testimony,  and  enumerate  its  self-con- 
tradictions, its  palpable  untruths,  and  its  conflict  with  un- 
impeached  witnesses,  would  consume  more  time  than  you 
can  allot  for  the  hearing  of  our  whole  argument. 

When  this  question  arose,  our  chief  resort  for  evidence 
of  facts,  was  the  class  of  employees.  We  searched  for 
them,  and  learned  that  this  man  was  in  CalifomicL  Mr. 
Dillon  wrote  on  the  subject  to  a  professional  gentleman  in 
San  Francisco.  The  result  is  before  you.  Mr.  Barber,  whose 
veracity  is  not,  and  cannot  be  impeached  or  questioned, 
testifies  that  Fisher  called  upon  him,  told  him  in  substance 
that  Henry  Parish  was  not  of  sound  mind,  told  him  that 
the  first  codicil  had  not  been  executed  of  his  own  free 
will — ^that,  in  fact,  it  was  a  forced  will ;  that  if  Mr.  Daniel 
Parish  had  his  rights,  the  property  would  go  to  his  children, 
and  that  he  knew  a  great  many  facts  that  would  serve  to 
substantiate  these  statements.  (HI.  f.  1574.)^  That  was  his 
story.  But  when  he  learned  from  his  interviews  with  Mr. 
Barber,  that  there  was  no  prospect  of  his  getting  any  re- 
ward for  his  testimony,  beyond  simple  compensation  for 
his  time,  he  chose  not  to  become  an  unpaid  witness  of 
the  truth.  He  turned  upon  his  heel — ^made  his  way  to 
New  York  with  ail  possible  dispatch,  spending  nearly  his 
last  dollar  for  the  purposfe.  (H.  f.  1079.) 

The  very  first  hour  he  could  get  out  of  his  house, 
after  having  had,  it  seems,  a  day's  rest,  he  bought  himself 
some  clothes,  walked  up  to  Hellgate,  and  there  had  an  in- 
terview with  Mrs.  Parish.  (H.  f.  1015,  1018.)  On  the 
next  day  he  was  in  the  hands  of  her  counsel.  (II.  £  1017.) 
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The  testimony  which  he  has  given,  conforms  in  its  character 
to  this  introduction.  Throughout,  it  seems  made  to  order. 
I  think  the  counsel  will  hardly  ask  you  to  credit  him. 
Several  of  his  evident  untruths  have  been  stated  in  detail ; 
and  I  will  not  repeat  them.  His  cross-examination  was 
amusing  and  not  uninstructive. 

He  says  that  he  left  the  service  of  Mrs.  Parish  of  his 
own  accord,  by  reason  of  sickness,  and  not  in  consequence 
of  any  diflBculty  (H.  f.  1055),  but  it  is  quite  clear  that  he 
had  a  quarrel  with  a  servant  on  Christmas  day,  and  that  this 
must  have  given  offence  to  Mrs.  Parish.  He  was  prob- 
ably dismissed.  (II.  f.  1061  to  1066, 1068  to  1076,  2230. 
III.  f.  550.)  From  the  day  of  his  abrupt  departure,  say 
the  Christmas  of  1849,  until  his  return  from  California  in 
September,  1856  (11.  f.  1005),  he  never  visited  the  house, 
or  had  any  intercourse  with  the  testator  or  his  family.  (II. 
f.  1060.) 

He  went  to  California  to  mend  his  fortunes,  not  be- 
ing  able  to  obtain  employment  here ;  and  as  we  may 
plainly  see,  he  ultimately  returned  to  mend  his  fortunes 
here  by  selling  out  to  the  highest  bidder,  as  a  witness 
in  this  case.  His  Californian  acquisitions,  according  to 
his  first  story,  would  seem  to  have  been  considerable. 
He  says  it  was  invested  in  some  very  valuable  coral. 
It  was  valuable,  but  he  woqld  not  state  its  exact  value. 
Could  not  define  it  precisely.  We  at  length  reached 
one  test  of  its  value  (IL  f.  1 080) ;  he  gave  half  of  it 
away  for  nothing,  to  a  man  who  came  home  with  him  in 
the  same  vessel  from  California.  This  man  had  gone 
off  West.  Mr.  Fisher  did  not  know  any  part  of  his 
name.     This  certainly  evinced  a  liberal  spirit. 

This  man*s  want  of  truth  is  so  apparent  throughout 
his  cross-examination  from  the  very  form  of  his  answers, 
to  say  nothing  of  the  substance  of  his  narrative,  that 
external  contradiction  or  impeachment  was  not  neces- 
sary.    He  has  married  sistera  living  in  England,  and  a 
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brother  living  in  the  city  of  New  York — who  is  a  mar- 
ried man.  But  he  does  not  know  the  names  of  his  sisters' 
husbands,  nor  where  they  reside,  except  that  it  is  some- 
where  in  England.  He  does  not  even  know  where  in 
this  city  his  brother  resides.  He  has  no  correspondence 
with  any  of  these  relatives.  (H.  f.  999.)  In  our  en- 
deavors to  trace  his  life,  walk,  and  conversation,  he  in- 
variably led  us,  as  it  were,  up  a  dark  alley,  and  against  a 
blank  waU,  and  there  left  us.  When  we  came  finally  to  the 
name  of  a  person,  who  might  possibly  know  something 
about  him,  we  could  only  get  from  him  the  very  uncom- 
mon name  of  Brown — christian  name  not  recollected 
(11.  f.  1050.)  And  for  Mr.  Brown's  residence,  we  were 
referred  to  the  small  continent  of  AustrJalia ;  thus  he 
defied  us  to  get  at  his  former  associations.  We  must 
judge  him  by  himself.  One  incident  in  his  testimony 
savors  of  romance.  It  would  not  be  believed  if  it  had 
not  happened  before  our  very  eyes.  If  it  were  told 
anywhere  by  a  traveller,  it  would  be  set  down  as  a 
traveller's  tale.  He  saw.  that  his  inability  to  pro- 
duce the  memorandum  pretended  to  have  been  made 
by  him  during  the  time  he  was  at  the  testator's  house, 
was  relied  upon  as  tending  to  discredit .  his  testimony. 
To  meet  this  difficulty,  he  hit  upon  the  bright  conceit  of 
producing  a  tangible  proof-  that  he  had  actually  made 
the  memoranda.  So  he  delivered  to  your  Honor  the 
identical  pencil  with  which  he  had  made  them.  This 
circumstance  is  somewhat  useful,  as  showing  the  weak- 
ness and  silliness  of  this  creature,  as  well  as  his  wicked- 
ness. He  produced  the  pencil — the  very  identical 
pencil  with  which  he  made  the  memoranda.  (IL  f. 
1029.) 

I  remembered  the  ingenious  fiction  in  Miss  Edge- 
worth's  Patronage,  where  a  corrupt  witness  is  represented 
as  seeking  to  confirm  himself  by  a  similar  device,  and  with 
precisely  the  same  result  which  we  at  length  reached  with 
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Mr.  Fisher.  I  first  tried  the  simple  plan  of  a  searching 
cross-examination  about  the  pencil.  But  here,  as  in  our 
chase  after  his  own  acquaintances,  Australia  Brown  and 
others,  he  baffled  us  completely.  He  could  not  tell  us 
where  he  bought  it,  for  he  got  it  as  a  present  from  a  man. 
That  man  was  his  own  brother-in-law.  I  thought  at  the 
time  that  he  had  let  that  out  a  little  too  quickly.  He 
might  as  weU  have  given  us  the  name  of  some  Smith, 
who  had  gone  to  California.  But  he  got  on  with  the 
brother-in-law  just  as  well.  He  killed  him  off  in  a  rafl- 
road  collision  at  Providence.  (II.  f.  1034.)  That  was 
an  end  of  him. 

It  was  Fisher's  fortune  to  be  found  out  in  an  unusual 
and  unexpected  way.    In  these  fabricated  stories  there  is 
very  apt  to  be  a  screw  loose,  and  patient  search  will  de- 
tect it.    On  examination,  the  pencil  proved  to  be  one  of 
Faber's  German  sets,  of  six-sided  pencils,  bearing  in  gilt 
letters  the  name  of  A.  W.  Faber,  and  the  figures  1,  2,  3, 
4.    On  a  casual  observation  no  more  than  this  would 
meet  the  eye ;  but  we  found  impressed  on  one  of  the 
sides,  and  not  gilt  or  colored,  these  letters,  "  E.  F.,  sole 
agent."     Through  this  trade  mark  we  were  enabled  to 
prove  irrefragably,  that  the  pencil  was  not  sold  by  the 
manufacturer  until  a  period  one  full  year  subsequent  to 
Mr.  Fisher's  departure  fix)m  Union  Square.  (Ill,  f.  1606.) 
Mr.  Eberhard  Faber,  the  young  gentleman  whose  initials 
were  thus  indicated,  did  not  become  agent  in  time    to 
save  Mr.  Fisher's  story  from  contradiction.     Such  is  some- 
times the  effect  of  "  patronage."    The  pencil  could  not 
have  been  in  Fishei^s  possession  at  the  time  he  pretends 
to  have  used  it  in  making  the  memoranda.    So  much  for 
the  pencil,  and  so  much  for  Mr.  Fisher.    I  ask  you  to  dis- 
credit him. 

Brown,  the  other  nurse,  is  in  many  respects  a  dif- 
ferent person  fi-om  Fisher.  But  Brown's  testimony  does 
not  vary  the  case  essentially,  though  in  some  few  par- 
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ticulars,  he  testifies  more  favorably  to  the  proponent  than 
other  witnesses.  I  wiD,  however,  call  your  Honor's  atten- 
tion to  some  few  facts  in  relation  to  him  also,  in  order  to 
show  how  thoroughly  Mrs.  Parish  and  her  friends  took 
care  to  secure  every  witness  who  is  produced.  I  have  not 
shown  exactly  how  Fisher  was  secured.  It  requires  little 
penetration,  however,  to  comprehend  what  must  have  hap- 
pened up  at  Hellgate,  when  he  paid  his  first  visit  to  that 
pleasant  place  in  September,  1856. 

William  Brown  served  Mr.  Parish  as  nurse,  or  valet, 
as  he  calls  himself ,  for  three  years,  i.  ^.,fix)m  October,  1851, 
to  November,  1854.  He  entered  the  service  at  $16  per 
month.  His  wages  were  subseqently  increased  to  $25  per 
month.     (II.  f.  1294, 1530.) 

When  Mr.  Parish  died  this  was  still  Brown's  professed 
occupation ;  but  he  was  out  of  employment.  (II.  f.  1294, 
1 529.)  He  had  been  trying  to  get  appointed  a  policeman, 
by  aid  of  the  Delafield  family,  but  without  success.  (II. 
f.  1416,  1558,  1559.) 

On  the  death  of  Mr.  Parish,  Brown  was  called  in  to 
lay  him  out  and  serve  at  the  obsequies.  And  immediate- 
ly thereafter,  we  find  him  in  a  permanent  office.  He  is 
Superintendent  of  the  New  York  Eye  Infirmary.  (II.  f. 
1294, 1295, 1413  to  1416, 1451,  213.  I.  f.  3135  to  3189.) 
Dr.  Edward  Delafield  was  the  sole  survivor  of  the  two 
persons  who  foimded  this  institution ;  he  was  at  this  time 
first  consulting  physician  and  eon  officio  director  of  it ; 
yet  it  is  almost  as  well  proven  as  any  thing  else  on  that 
side  of  this  case,  that  neither  Dr.  Delafield  nor  Mrs. 
Parish,  nor  any  one  connected  with  them  had  hand,  act, 
part,  or  agency,  in  getting  Mr.  Brown  tins  high  promo- 
tion from  the  condition  of  a  valet"  or  nurse,  out  of  em- 
ployment, to  the  superintendency  of  a  pubUc  medical  in- 
stitution !  !  1 

It  is  barely  acknowledged  that  Dr.  Delafield  did  vote 
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for  him,  but  the  merit  of  originating  his  call  to  this  new 
eminence — ^for  him  a  very  lofty  one— is  attributed  to  Ewen 
Mclntyre,  a  young  apothecary,  living  on  the  same  block 
with  Mrs.  Parish.  He,  however,  has  no  connection  vrith 
Dr.  Delafield,  beyond  making  up  his  prescriptions.  (II.  f. 
1414,  1453,  1667,  1658,  1695.) 

In  dates  and  events,  there  is  a  marvellously  queer  co- 
incidence, if  the  Delafield  influence  had  so  Uttle  to  do  with 
this  promotion  as  is  pretended  (see  11.  f.  1557.)  The 
gratitude  of  Mr.  Brown  to  Mrs.  Parish  is  evinced  through- 
out his  testimony.  After  the  testator's  death,  Mr.  Daniel 
Parish  called  upon  this  man  for  information ;  he  declined 
to  give  any  except  in  puiUc  ;  but  he  went  immediately 
to  Mrs.  Parish,  told  her  of  the  interview,  and  fredy  com- 
muned with  her  in  reference  to  the  case.  '(11.  f.  1533, 
1663,1664.) 

He  and  Fisher,  of  all  the  nurses,  were  alone  confided 
in  by  Mrs.  Parish.  NbacUwr  a  eociis  is  a  rule  of  law  and 
of  reason.  Eisher  proved  to  be  a  most  daring  fabricator 
of  stories.  Brown  is  more  generally  truthful  as  to  aU 
direct  tangible  facts.  Like  some  other  of  the  prudent  wit- 
nesses he  is  insincere,  but  deals  mainly  in  misconstruction, 
inference,  and  opinion.  His  testimony  is  really  no  bene- 
fit to  the  proponent. 

The  only  other  servant  produced  is  Edward  Clark, 
the  coachman.  My  remarks  on  his  testimony  wiU  finish 
what  I  have  to  say  as  to  the  servants. 

He  was  a  very  safe  witness.  His  feeUngs  were  with 
his  mistress,  of  course,  and  he  had  so  bad  a  memory  that 
it  was  easy  to  forget  any  thing  which  was  not  profitable. 
He  says  himself  that  he  has  a  horribly  bad  memory — the 
very  worst  memory — in  fact  no  memory  at  all.  (II.  f.  2215.) 
Therefore  it  might  fairly  be  supposed  that  he  would  re- 
member just  what  had  been  rehearsed  before  counsel 
immediately  before  his  coming  into  court.  He  states  that 
Mr.  Parish  had  great  respect  for  him   (Edward);   for 
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Edward  had  been  twenty  years  in  his  employment,  and, 
so  far  as  regarded  the  intercourse  between  himself  and 
Mr.  Parish,  he  thought  Mr.  Parish  a  very  sensible  man. 
This  certainly  was  a  very  natural  conclusion  for  Edward ; 
but  as  to  other  things  he  would  not  venture  to  give  any 
opinion.  (II.  f.  2191.)  He  had  Uttle  general  intercourse 
with  Mr.  Parish.  But  there  was  one  point  in  particular 
on  which  he  had  very  distinct  and  very  frequent  inter- 
course with  him ;  and  that  is  all  that  we  can  regard  as 
important  in  his  evidence.  Every  morning,  regularly  as 
the  clock  struck  in  came  Edward,  and  as  he  came  in  and 
Mr.  Parish  saw  his  old  favorite  coachman,  he  began 
to  flourish  his  left  hand.  Then  commenced  a  formula, 
"  Well,  Mr.  Parish,  is  it  about  the  horses  you  want  to 
know  V'  says  Edward, "  Nin,  nin,"  is  the  answer.  "  Do  you 
want  to  know  whether  they  have  got  feed  enough  ?*'  says 
Edward,  and  again  comes  "  Nin,  nin," — "  Mr.  Parish,  they 
have  feed  enough,"  says  Edward,  and  thereupon  Mr. 
Parish  would  bow,  signifying  approbation,  as  is  said  in 
the  E[rout-club  ceremonial.  Then  he  would  go  to  flourish- 
ing again.  ^'Well,  Mr.  Parish,  is  it  about  the  carriages 
you  want  to  know  ?'*  says  Edward,  "  Nin,  nin,"  is  again 
uttered.  Then  Edward  would  begm  and  tell  him  about 
the  carriages  being  in  good  order,  and  he  would  nod  ap- 
probation as  before. 

The  absurdity  of  this  uniform  set  of  manoeuvres 
between  the  coachman  and  the  idiot  each  morning  is 
very  striking.     (U.  f.  2195  to  2219.) 

He  says,  "  WeU,  that  was  the  regular  conversation 
every  morning  that  he  was  not  sick ;  that  is  when  I 
could  see  him/ when  he  was  not  in  bed.+  +  It  was 
just  one  thing  every  day  for  a  general  rule.  I  had  no 
trouMe  cU  aU  after  the  first  1m  o  or  three  day  a.  I  ahvays 
let  hi/mput  the  question^  and  I  answered  it^ 

Here  the  contestant's  counsel  conceived  that  a 
very  exactly  appropriate  descriptive  phrase  was  used 
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by  this  witness,  which  your  Honor  did  not  hear.  Ws 
replies  on  that  point  are  very  instructive.  They  are 
at  f.  2200. 

^'  Q.  Did  you  not  say  in  answer  to  the  last  question,  as 
follows :  after  the  first  two  or  three  days  I  knew  the 
routine  ? 

A.  Well,  I  might  have  said  it,  but  I  don't  recollect,  bat 
I  mean  different ;  I  meant  to  say  I  had  no  trouble  in  r^aid 
of  understandiDg  him. 

Q.  If  you  did  say,  jast  now,  after  the  first  two  or  three 
days  I  knew  the  routine,  was  that  true  ? 

A.  I  don't  recollect  saying  that ;  if  I  said  it,  it  was  a  mis- 
understandiog,  I  did  not  mean  it ;  I  meant  to  say  that  I 
understood  him. 

Q.  Have  you  heard  the  word  routine  before  to-day,  and 
do  you  understand  it  ? 

A.  No,  sir,  I  don't  understand  it ;  I  have  heard  it  as  a 
bye-word,  that's  all. 

Q.  Do  you  think  that  you  did  not  yourself  use  that  word 
in  giving  your  testimony  this  morning  ? 

A.  The  word  I  did  not  name,  Judge ;  if  I  said  it,  I  said 
it  not  intentionally  ;  I  said  it  without  a  thought,  because  I 
did  not  mean  it." 

Any  one  can  see  that  this  was  perfect  rotUinej  what- 
ever name  Clark  gave  it.  A  piece  of  acting,  no  doabt, 
he  was  instructed  in  it  by  the  lady,  and  that  she 
herself  taught  him  this  word.  His  instinctive  shrink- 
ing from  it  and  denial  that  he  meant  it,  even  if  he  did 
**name  it,''  shows  his  consciousness  of  its  force  and 
application.  He  felt  that  he  had  told  more  truth  than 
his  mistress  intended  to  let  out. 

But  the  folly  of  connecting  any  common  sense  with 
this  routine  work,  so  far  as  Mr.  Parish  was  concerned, 
is  completely  shown  by  this  same  witness.  He  tes- 
tified that  it  was  his  practice  to  get  feed  only  three 
times  in  the  year.  (IL  f.  2212.)  He  would  get  a 
hundred  or  two  hundred  bushels  of  oats,  and  a  ton  of 
hay,  and  fifty  bushels  of  other  feed. 

After  one  of  these  purchases,  the  horses  would 
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necessarily  have  feed  enough  for  three  or  four  months 
at  least.  Still,  after  being  told  of  all  this,  the  testator 
nevertheless  wanted  to  know  the  very  next  morning 
whether  the  horses  had  feed  enough,  and  he  was 
equally  desirous  of  similar  information  the  next 
morning  after  that,  and  so  on,  continually  ever 
morning.  (II.  £  2198  to  2218.)  I  do  not  suppose 
that  this  coachman  Clark  would  consciously  teU  a 
wilM  untruth  ;  yet  his  conceptions  of  duty  no  doubt 
allowed  him  to  lean.  He  would  not  swear  to  a 
direct  falsehood  for  the  world,  but  he  would  give  a 
little  opinion  to  his  mistress,  and  color  for  her  a  little 
just  as  his  betters  did.  His  testimony  shows  how  this 
whole  business  was  conducted;  and  how  the  propo- 
nents testimony  was  all  concocted.  The  servant  was 
taught  to  go  through  with  a  certain  routine,  for  which 
the  habitual  flourish-  of  the  fingers  with  his  eternal 
**  nin,  nin,"  fully  qualified  the  testator.  Edward  was 
deferential';  and,  in  return,  the  testator's  manifesta- 
tions towards  Edward  were  of  a  very  kind  description. 
Of  course,  this  was  calculated  to  make  Edward 
consider  him  a  very  sensible  man.  This  is  precisely 
the  same  game  that  was  played  off  upon  Dr.  Taylor, 
General  Webb,  Mr.  Grinnell,  and  others. 

Several  other  witnesses  were  introduced  for  the 
purpose  of  proving  particular  acts  or  transactions  in 
which  it  is  supposed  that  the  testator  took  some  part. 
The  testimony  given  by  some  of  these  will  be  specially 
and  separately  examined,  at  a  future  stage  of  this  argu- 
ment. Mr.  Leroy  M.  Wiley,  a  former  partner  of  the 
testator;  Mr.  Thomas  Tileston  the  President  of  the 
Phoenix  Bank,  Mr.  Peter  M.  Bryson,  the  Cashier,  and 
Mr.  John  S.  DonniDg,  a  Clerk  in  that  institution,  be- 
long to  this  class.  I  shall  also  present  a  careful  review 
of  the  very  important  testimony  given  by  the  Eev.  Dr. 
Taylor. 

48 
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Nine  other  witnesses  were  produced  whose  oppor- 
tunities of  observation  were  so  slight  and  transient  that 
nothing  but  the  necessities  of  a  very  desperate  cause 
could  justifiy  their  introduction. 

Many  of  them  occupy  the  foremost  rank  in  society. 
All  of  them  are  respectable,  and  above  the  reach  of 
any  possible  impeachment. 

I  shall  observe  upon  them  as  a  class,  and  merely  for 
the  purpose  of  showing  how  slightly,  if  at  all,  their  tes- 
timony favors  the  proponent. 

They  are  General  James  Watson  Webb,  Isaac  Gib- 
son, James  Donaldson,  and  Henry  Young,  retired  mer- 
chants ;  Drs.  Dubois  and  Wilkes,  Charles  St.  John, 
hatter;  Ewen  Mclntyre,  an  apothecary;  Isaac  H. 
Brown,  sexton  of  Grace  Church  and  the  Hon.  Lather 
Bradish. 

Many  of  these  witnesses  never  saw  the  testator  more 
thMi  once  or  twice,  and  then  only  in  an  interview  of 
from  five  to  ten  minutes^  duration.  The  interviews 
witnessed  by  the  others  were  few  and  very  brief.  The 
two  medical  witnesses  saw  him  but  a  very  few  times ; 
their  interviews  did  not  exceed  half  an  hour  or  so  at 
the  utmost,  and  were  all  conducted  under  the  close  and 
immediate  espionage  and  supervision  of  Dn  Delafield 
and  Mrs.  Parish ;  and  every  one  of  these  nine,  you  will 
find,  was  operated  upon  in  some  way.  For  example, 
Isaac  H.  Brown  was  the  man  with  whom  the  two  ex- 
tended fingers  meant  $10  (H.  f.  1713) — ^not  that  $10 
could  buy  Brown,  for  he  is  altogether  too  honest  to  be 
bought  for  any  sum ;  but  a  man  who  was  so  sensible 
as  to  direct  a  payment  to  him  of  $10  for  his  services 
in  performing  a  mere  courtesy  or  charity,  he  would  nat- 
uridly  think  very[sensible.  Mr.  Isaac  Gibson  (IL  f.  1864, 
1869)  was  fifteen  minutes  in  company  with  Mr.  Parish, 
and  during  that  time  was  occupied  in  delivering  a  little 
speech  as  the  advocate  of  a  charity  to  which  he  was 

devoted.    He  thought  he  found  Mr.  Parish  very  ini- 
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pressible ;  for  step  by  step  as  lie  (Gibson)  grew  eloquent 
Mr,  Parish  grew  liberal.  His  "  sign  of  inquiry  ^  began 
with  his  two  fingers  up,  meaning  of  course  $200.  That 
was  the  result  of  Mr.  Gibson's  first  sentence  or.  two. 
By  and  by  up  went  another  finger  and  with  it  off  went 
another  $100,  and  so  on  until  all  the  fingers  and  the 
thumb  too,  were  extended  and  Mr.  Gibson  had  secured 
$500.  The  only  reason  he  did  not  get  more  was  that 
the  testator'^  stock  of  fingers  had  run  out,  and  he  had 
only  one  thumb  fit  for  duty.  By  the  aid  of  the  lady's 
inspiration  Mr.  Gibson  found  that  his  eloquence  was 
adequate  to  stirring  up  every  thing  about  Mr.  Parish 
capable  of  being  moved;  and  although  but  fifteen 
minutes  in  his  presence,  how  could  he  help  thinking  Mr. 
Parish  a  very  sensible  man  ?  Mr.  Mclntyre  sold  him 
tooth  brushes,  and  when  Mrs.  Parish  thought  that  one 
was  enough  the  testator  grabbed  two  and  insisted  on  hav- 
ing two.  K  that  proved  nothing  else,  it  was  symptomatic 
of  a  good  customer,  and,  therefore,  Mr.  Mclntyre 
thought  him  a  very  sensible  man.  (11.  f.  ITOO.)  Mr. 
Charles  St.  John,  the  hatter,  with  whom  Mrs.  Parish 
immediately  began  to  deal  after  this  illness,  who  was 
introduced  to  her  house  and  treated  with  a  great  deal 
of  courtesy,  (11.  f.  1853-6,)  was  led  to  suppose  that 
Mr.  Parish  had  some  sense.  (II.  f.  1855.)  How  Gen. 
James  Watson  Webb  was  led  into  the  notion  that  the 
testator  was  sound  and  sensible,  it  is  difficult  to  con- 
ceive. He  is  a  gentleman  of  great  penetration — ^the 
editor  of  a  newspaper  and  accustomed  to  observe  and 
criticise  the  acts  and  motives  of  men.  He  saw  the  tes- 
tator once  for  ten  minutes,  and  again  for  five  minutes. 
During  the  first  ten  minutes  Mr.  Parish  laughed, 
cried,  and  wept^  (II.  f.  666-670,)  yet  he  considered 
liim  on  the  whole  a  very  sensible  man.  These  facts 
should  hardly  be  accepted  as  very  cogent  evidence  of 
liis  sanity ! 

General  Webb  would  not  be  likely  to  remember  the 
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fact  but  one  might  easily  conjectnvB  whAt  was  the  com- 
munication made  to  bim  that  impressed  him  so  favor- 
ablr.  It  is  testified  to  by  Fisher  and  others  that  Mr. 
Parish,  with  all  his  infirmity  in  other  respects,  read  the 
Courier  and  Enquirer  every  morning,  or  had  it  read  to 
him.  (11.  f.  867, 1313.)  That,  certainly,  was  a  symptom 
of  good  sense  ;  and  if  the  truth  were  so,  it  might  have 
great  influence  on  your  Honor,  and  on  all  of  us. 

General  Webb  believes  what  he  states ;  but,  just 
like  the  rest,  he  was  told  this  seductive  story — he  was 
misled  and  deceived.  He  was  not  insensible  to  the 
same  sentiments  of  courtesy  that  I  have  referred  to  as 
influencing  other  witnesses.  How  could  he  doubt  that 
this  poor  old  man,  who  went  laughing,  crying,  and 
weeping  alternately  through  Wall-street  in  search  of 
good  paper  to  shave,  was  a  very  sensible  man,  since  he 
read  the  newspaper  every  morning  ? 

Mr.  Moses  H.  Grinnell  is  one  of  the  class  of  four  or 
five  witnesses  who  were  indeed  favored  with  the  entree 
of  this  house  and  who  give  favorable  opinions  as  to  the 
testator's  understanding.  He  was  present  on  some  of 
those  occasions  when  the  testator  flourished  his  fingers, 
and  Mr.  Grinnell  of  course  could  not  tell,  without  the 
living  dictionary  at  hand,  what  that  meant ;  but  Mrs. 
Parish  told  him  it  meant  that  her  husband  wanted  to 
buy  some  of  his  notes  in  Wall-fltreet 

Here  is  exhibited  exactly  one  of  the  thousand  name- 
less little  acts  and  contrivances  by  which  these  gentle- 
men were  led  to  think  favorably  of  the  testator's  mind. 
Mr.  Grinnell's  self  respect  was  complimented.  It  was 
entirely  true,  and  quite  a  sensible  remark,  that  if  he 
could  buy  the  notes  of  Moses  H.  Grinnell  it  would  be 
a  very  safe  operation.  (11.  f.  1946.)  No  better  notes 
could  be  found.  The  lady's  interpretation  implied  that 
the  testator  knew  the  diflference  between  good  and 
bad  paper. 

Mr.  Donaldson,  Mr.  Henry  Young,  and  Governor 
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Bradish  were  misled  by  undue  advantages  taken  of  their 
great  zeal  for  public  charities. 

All  this  testimony  is  useful  only  for  the  purpose  of 
showing  the  series  of  contrivances  that  were  employed 
to  mislead  the  persons  who  may  be  put  upon  the  foot- 
ing of  mere  gentlemen  visitors.  We  have  Mr.  Charles 
A,  Davis,  Mr.  Moses  B,.  Grinnell,  Mr.  Edward  Prime, 
Surgeon  Wheaton,  and  Mr.  Henry  "\yhittaker — five  of 
this  class.  If  any  one  of  these  had  really  scrutinized 
the  testator's  mental  manifestations,  and  come  to  a  favor- 
able conclusion,  it  would  deserve  some  attention ;  but 
they  never  did  any  thing  of  the  sort.  They  were  the 
lady's  very  intimate  friends,  and  accepted  implicitly  her 
representations  and  interpretations.  They  are  all  very 
honorable  gentlemen;  but  a  cautious  perusal  of  the 
proofs  will  show  any  reflecting  person,  how  these  gen- 
tlemen were  deceived  and  led  along.  But  after  all,  their 
testimony  relates  only  to  a  few  very  insignificant  inci- 
dents, and  these  throw  little  or  no  light  on  the  main 
question. 

Mr.  John  Ward  and  Mr.  Henry  Ward  were  the 
lady's  brokers  in  Wall-street.  Doubtless  they  assumed 
that  he  was  competent  to  do  business.  But  a  glance  at 
the  testimony  will  show  on  what  slight  grounds.  A 
haaty  interview  in  WaU-street  at  the  carriage-door, 
lasting  one  or  two  or  three  minutes,  the  lady  speaking 
all  the  time  I 

Scarcely  a  word  in  all  this  testimony  intended  to 
favor  the  codicils  can  have  any  important  effect  in  that 
direction.  Time  would  be  lost  in  further  criticising 
it,  or  investigating  and  comparing  its  details.  It  all 
smacks  of  contrivance.  It  is  easy  to  see  by  what 
devices  these  respectable  persons,  who  had  no  real 
opportunity  to  judge,  were  misled  and  mistaken. 

Connected  with  these  general  proceedings  of  Mrs. 
Parish,  charity  occupies  a  prominent  position.  Pre- 
vious to  '49,  there  is  no  evidence  that  Mrs.  Parish  ever 
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trouble  to  be  charitable  out  of  her  own  little 
took^y        ^^  ^  ^^'/Doiflte  her  husband  to  make  anj 
ptiy^^        ^^  ^yjdence  that  she  ever  made  any  gifts 
S^^  ,      ^nrfl  means  at  any  time.    We  have  shown 
few  and  slight  were  the  testator's  charities  during 
veral  years  previous  to  the  attack.     Quite  different 
^as  the  order  of  things  after  that  event.    Five  thou- 
g^d  dollars  was  given  to  the  Bible  Society.    That 
caught  the  kind  heart  of  Governor  Bradish.    There 
were  charities  in  every  direction.    Presents,  too,  were 
made ;  presents  to  Mrs.  Wheaton,  the  wife  of  the  doctor 
— a  & vorable  witness ;  presents  to  Mary  Ann  Green ; 
presents  to  the  testator's  fornler  partners  and  their  rela- 
tives.    These  might  be  called  part  of  the  lady's  invest- 
ments.    Up  to  the  extent  of  two  or  three  thousand 
dollars  a  year  gifts  and  charities  abounded.     And  we 
can  easily  see  why.    The  natural  effect  was  to  indace 
the  most  eminent  and  respectable  persons  to  favor  these 
codicils. 

But  our  attention  must  not  be  confined  to  these 
general  subjects.  I  now  call  your  Honor's  attention  to 
the  particular  arts  that  were  resorted  to  for  the  par- 
pose  of  deceiving  particular  persons,  and  I  shall  not 
detain  you  longer  upon  them  than  may  be  necessary 
to  furnish  a  few  fair  specimens,  by  which  you  may 
judge  the  whole. .  One  of  the  proponent's  earliest  acts 
was  to  take  Mr.  Parish  down  to  the  Phoenix  Bank,  to 
tell  the  president,  Mr.  Tileston,  that  he  wanted  the  last 
bank  statement,  in  order  to  see  how  the  bank  was  get- 
ting along.  (IL  £  451,  458.)  This  must  have  been 
as  early  as  1850.  (I.  i  508.)  She  got  the  statement 
from  Mr.  Tileston,  sat  down  with  it,  and,  with  the  tes- 
tator, bent  over  it  as  if  reading  it,  pretending  to  call 
his  attention  to  its  various  details.  She  well  kneir 
that  any  man  in  the  testator's  then  condition,  from  the 
force  of  his  former  habits,  would  be  very  sure  thus  b) 
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pore  over  any  book  of  accounts  that  was  presented  to 
him.  Her  object  was  to  impress  Mr.  Tileston  with  the 
belief  that  whatever  diflSculty  others  encountered,  she 
had  none,  an(l  that  she  understood  him  perfectly.  She 
told  Mr.  Tileston  that  she  understood  him.  (11.  f. 
533.)  Mr.  Tileston  says  that  he  could  not  under- 
stand him,  (11.  f.  536,)  but  he  believed  her  representa- 
tions, and  supposed  that  Mr.  Parish  read  this  book, 
and  understood  it.  This  act  harmonizes  precisely 
with  the  policy  indicated  in  the  letter  of  August  14, 
1849,  to  the  sisters  (III.  f.  1526,)  and  the  case  is  filled 
with  similar  pretences  held  out  to  other  persons.  For 
instance,  sometimes  when  Her  wit  failed  to  interpret  him 
plausibly,  in  the  presence  of  other  persons,  she  would 
carefully  inform  them,  afterwards,  that  she  had  found  it 
out  after  they  left.  Wingrove,  at  (Lf.  1665),  mentions 
this.  Dr.  Taylor,  at  (L  f.  8350),  mentions  another.  This 
last  incident  is  instructive.  She  could  not  understand, 
with  all  her  inspiration,  that  Mr.  Parish  wished  to  give 
Dr.  Taylor  money.  And  although  Dr.  Taylor  says  that 
any  person  of  common  sense  could  see  what  he  wish- 
ed, yet  she  was  perfectly  impervious  to  the  light  (L 
f.  3419.)  When  her  brother  came  home,  she  found 
that  she  must  understand  Mr.  Parish,  or  the  doctor 
would  regard  her  as  a  knave,  and  might  be  led  to  tes- 
tify that  her  husband  was  a  fool.  So  she  concluded  to 
send  him  quite  a  large  propitiatory  donative.  (I.  f. 
3350.) 

No  second  visit  was  ever  paid  to  the  Phoenix 
Bank  for  the  purpose  of  investigating  its  accounts  or 
statements,  although  the  visits  to  Wall-street  were  very 
continuous,  and  the  stock  in  that  bank  was  retained  to 
the  end.  This  shows  plainly  the  object  of  the  visit 
It  was  to  make  a  dupe  of  Mr.  Tileston.  It  was  suc- 
cessfully accomplished :  no  further  efforts  were  neces- 
sary at  that  point. 
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One  most  striking  form  of  deception  practised  by 
this  lady  on  respectable  persons  whom  she  selected  to 
see  her  husband  and  to  impress  favorably,  is  so  proven 
that  there  can  be  no  possible  mistake  as  to  the  fact 
or  the  motive.  The  whole  is  made  out  by  witnesses  on 
her  own  side,  and  about  whose  testimony  there  can  be 
no  question  of  credit,  and  no  suggestion  of  mistake. 
The  testator's  sense  of  hearing  was  perfect ;  it  is  even 
pretefnded  that  it  was  remarkably  acute.  His  eye- 
sight ^as  the  least  perfect  of  all  his  senses,  and  the 
only  one  of  all  his  senses  the  entire  perfection  of  which 
could  in  any  degree  be  drawn  in  question.  And  yet, 
one  of  Mrs.  Parish's  contrivances,  whereby  to  impre^ 
gentlemen  with  the  belief  that  the  testator  was  a  man 
of  sound  understanding,  was  to  take  a  slate,  write  a 
proposition  on  it  with  a  slate  pencil,  put  it  before  him, 
thus  inducing  him  to  look  at  it ;  and  then  when  he 
either  nodded  or  shook  his  head,  as  he  naturally  would 
at  any  such  thing — to  tell  them — give  them  to  under- 
stand and  make  them  believe  that  he  had  read  it,  under- 
stood it,  and  answered  it,  "Yes"  or  "No."  This  was, 
in  each  instance,  a  fraudulent  device,  studiously  framed 
and  gotten  up  for  the  purpose  of  deceiving  honest  and 
respectable  men,  and  inducing  them  to  form  a  favora- 
ble opinion  of  the  testator's  capacity,  so  that  they 
might  be  used  as  witnesses. 

Mr.  Parish  could  hear,  it  was  quite  easy  to  ask  him 
a  short  question.  It  does  not  appear  that  any  thing  of 
any  length  was  ever  written.  It  was  easy  to  tell  him 
a  proposition,  and  to  take  his  short  answer,  that  is,  his 
"  Yes  or  No,'*  the  only  answer  he  could  give.  Why 
write  it  on  a  slate?  For  what  conceivable  purpose 
unless  to  produce  the  belief  that  he  could  read  ? 

Mr.  Tileston  testifies  that  when  he  was  at  the 
Union  Square  house,  attempting  to  do  business  with 
the  testator,   "Mrs.  Parish"  wrote  five  or  six  times 
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upon  the  slate  and  presented  the  propositions  one  afler 
another — ^the  whole  five  or  six,  to  Mr.  Parish,  and  got 
some  kind  of  a  dissent  or  "  No"  from  him  in  response 
to  each ;  and  he  states  that  the  slate  was  there  both 
times  when  he  was  there — that  it  seemed  to  be  kept 
for  daily  use-that  he  supposed  it  was  kept  for  use,  (11. 
£  572.  485,)  that  he  supposed  and  was  informed  that 
Mr.  Parish  read,  and  understood,  and  responded.  (11. 
f.  479.  484.  569.  573.  574  to  576.  583. 

We  sa^  at  once  that  this  was  rank  imposture,  and 
followed  it  up,  as  far  as  in  our  power. 

Nurse  Brown  was  closely  cross-examined  on  the 
point.  I  refer  to  his  examination  at  (11.  f.  1527  to 
1530.) 

^^  Q.  Did  you  ever  see  any  one  write  upon  a  slate  and 
show  the  writing  to  Mr.  Parish  ? 

A.  Yes,  sir. 

Q.  How  often  have  you  seen  that  ? 

A.  About  twice,  may  be  three  times. 

Q.  State  when  and  where  and  in  what  room  did  it  bap«- 
pen,  on  each  occasion,  who  wrote,  and  who  showed  the 
slate  to  Mr.  Parish,  and  who  were  present  ? 

A.  Both  times  it  was  in  the  library,  and  Mrs.  Parish  was 
present,  and  the  president  of  the  Bible  House  was  present  on 
one  occasion;  Mrs.  Parish  on  both  occasions,  showed 
the  slate  to  Mr.  Parish ;  I  have  no  remembrance  as  to 
dates ;  I  shotdd  say  there  was  a  third  person  present  on 
each  and  several  of  the  occasions,  but  I  do  not  recollect 
whom  it  was. 

Q.  What  is  the  name  of  the  president  of  the  Bible  House 
of  whom  you  have  spoken  ? 

A.  I  think  it  was  Mr.  Burrows,  or  a  name  similar 
to  that. 

Q.  Except  on  these  two  occasions,  do  you  xemember 
ever  having  seen  any  date  with  writing  on  it  shown  to 
Mr.  Parish  ? 

A.  Yes,  sir,  there  might  have  been  several  occasions. 

Q.  I  do  not  ask  what  might  have  happened  ;  do  you  re- 
member seeing  such  an  occurrence  more  than  twice  ? 

A.  Yes,  sir,  I  have  seen  it  more  than  twice. 

Q.  How  QSifssXy  according  to  your  best  present  recollection, 
did  you  see  it  f 
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A.  I  have  answered  that  qnestion  almost  as  distinctly  as 
possible^  two  or  three  times  I  said  before. 

Q.  According  to  your  best  present  recollection,  was  there 
some  third  person,  not  an  inmate  of  the  house,  present  each 
timeVhen  you  saw  it  ? 

A.  I  should  think  there  was/' 

Though  he  mis-recollects  the  name,  he  gives  us  a 
clue  to  it.  Governor  Bradish  was  president  of  the 
Bible  Society.  He  was  victim  number  two  to  the 
slate  game. 

It  will  be  remembered  that  this  nurse  Brown  was 
in  constant  attendance  upon  Mr.  Parish  for  tbree 
whole  years,  his  disproof  is  fully  adequate  to  establish 
that  the  slate  was  never  used  except  to  mislead  visitors. 

But  we  did  not  choose  to  leave  out  any  proof  in 
our  power.  Henry  Delafield  lived  in  the  house  with 
the  testator,  and  proved  that  he  usually  spent  his 
evenings  at  home  with  his  sister,  and  to  a  great  extent 
had  charge  of  Mr.  Parish.  (IIL  f.  382  to  385.)  He 
was  present  at  the  interviews  with  Mr.  Tileston  when 
the  slate-writing  was  exhibited  to  the  testator.  He 
gives  very  faint  and  dubious  answers  about  the  feet, 
but  he  believes  that  he  witnessed  that  transaction. 
He  was  asked :  "  Did  you  ever  see  a  writing  on  a 
slate  exhibited  to  him  on  any  other  occasion  ?  ^'  He 
answered,  "  I  don't  recoUecf 

What  shall  we  think  of  this?  If  a  practice  of 
communicating  with  the  testator  in  that  way  bad 
grown  up  and  been  found  to  be  convenient,  that  would 
have  been  very  natural.  But  no  such  habit  ever 
existed — no  such  thing  was  ever  done  for  their  own 
benefit  or  information — ^no  such  thing  was  necessary 
or  feasible.  And  yet,  when  Mr.  Thomas  TUestoii  was 
present,  and  they  were  endeavoring  to  make  Idm 
believe  that  Mr.  Parish  was  capable  of  comprehending 
a  very  complicated  business  operation,  this  plan  was 
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put  into  practice.  This  slate  was  resorted  to  wlien  it 
was  desired  to  mislead  and  to  deceive  Governor 
Bradish,  whom  it  was  intended  to  gratify  with  a  large 
donation  to  the  Bible  Society,  an  act  quite  likely  to 
induce  the  opinion  that  the  giver  was  a  very  sensible 
man.  Indeed,  the  Governor's  opinion  comes  as  near 
the  truth  as  possible,  without  exactly  reaching  it.  The 
donation  came  from  a  very  cunning  woman.  It  is 
possible  that  en  some  other  occasion,  or  quite  rare  oc- 
casions, not  remembered  by  the  witness  Brown,  the 
slate  was  used.  But  even  the  friendly  mm  mi  ricordo 
suggestion  of  this  witness  is  significant  in  this  connec- 
tion. K  the  thing  was  ever  done  on  any  occasion,  he 
should  think  there  was  present  some  third  person,  not 
an  inmate  of  the  house.  It  was  not  done  on  any 
occasion  when  no  stranger  was  by  to  be  bamboozled, 
(n.  f.  1529.) 

To  cap  the  climax  of  its  absurdity,  the  exhibition 
of  the  slate  when  Mr.  Tileston  was  present,  was  in  the 
night-time.  The  facts  in  relation  to  this  matter  are  all 
intensely  clear.  The  only  question  is  whether  you 
can  see  into  the  motive  ?  But  can  there  be  a  shadow 
of  a  doubt  as  to  the  motive  ?  Here  it  is  in  plain  terms, 
distinctly  proven  that  by  a  false  and  fraudulent  pre- 
tence, Thomas  Tileston,  an  acute,  intelligent  merchant, 
a  man  of  the  very  highest  grade,  was  played  upon, 
and  deluded  into  becoming  a  witness  in  favor  of  the 
competency  of  this  testator.  Exactly  the  same  decep- 
tive contrivance,  with  a  like  result,  was  played  oflF  up- 
on another  most  respectable  and  eminent  gentleman, 
Governor  Bradish.  It  mayj'ustly  be  inferred  from  the 
testimony  of  their  own  selected  witness,  that  the  sdme 
farce  was  enacted  in  the  presence  of  others,  with  more 
or  less  success.  Surely,  this  proves  unerringly  the 
adoption  of  a  system  aimed  at  deceiving  witnesses,  to 
the  end  that  they  in  their  turn  might  become  instru- 
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ments  of  deception — ^aids  in  the  project  o(  miBleading 
any  court  or  jury  that  might  be  required  to  pass  upon 
this  question.  After  producing  such  irrefragable 
proofs  of  the  deception  designed — of  the  deception 
practiced,  and  of  its  success — ^it  cannot  be  necessary 
to  go  further  into  details  on  this  head.  The  bad  faith 
of  the  proponent  is  manifest ;  and  in  that  bad  faith  we 
find  acknowledged  a  consciousness  that  her  cause  is 
not  just 

A  great  variety  of  similar  things  might  be  ex- 
hibited, but  it  cannot  be  necessary. 

At  every  point  the  same  deceitful  line  of  policy  is 
discernible,  and  the  same  cautious  preparation  for  the 
approaching  contest. 

The  only  failure  of  zeal  which  I  have  discovered  in  the 
pursuit  of  this  pohcy,  is  where  it  leads  to  expenditure. 
There  is  occasionally  exhibited  considerable  repugnance  to 
the  measures  that  are  adopted  to  secure,  by  gifts,  the 
favor  of  charitable  and  rehgious  persons.  On  two  separate 
occasions,  Mrs.  Parish  resisted  the  calls  of  Dr.  Taylor  for 
charitable  or  rehgious  contributions.  She  very  judiciously 
shaved  down  some  other  importunate  charities.  I  will  ex- 
hibit these  facts  in  their  proper  place. 

I  now  proceed  to  a  few  special  heads.  We  have  clearly 
shown  that  Mr.  Parish  had  no  special  attachment  to  his 
wife  before  1849.  Did  he  become  veiy  much  attached  to 
her  afterwards  ?  The  evidence  is  expUcit,  that  previous 
to  the  apoplectic  seizure,  he  was  always  poUte  and  cour- 
teous, and  never  showed  her  the  shghtest  unkindness  or 
disrespect.  After  that  event,  he  was  frequently  irritated 
at  her  and  rude  toward  her.  If  he  had  any  mind,  this 
proves  that  there  was  no  excess  of  affection  for  her.  We 
daim  no  more.  We  do  not  contend  that  it  shows  ill-will ; 
it  was  the  resistance  of  an  idiot  to  very  proper  coercion 
and  restraint.  Dr.  Delafield  testifies  that  she  was  obliged 
to  restrain  his  appetite,  that  this  was  contraiy  to  his  wish 
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and  desire — ^that  it  appaiently  irritated  and  incensed  him 
against  her.  (I.  f.  2095.)  This  is  the  Doctor's  mode  of 
coming  to  the  rescue.  He  explains  the  facts,  and  shows 
that  Mrs.  Parish  was  actuated  by  good  motives,  that  she 
was  right,  and  if  Mr.  Parish  became  vexed  with  her,  he  was 
all  in  the  wrong.  I  agree  to  it :  I  can't  deny  that ;  the 
lady  was  undoubtedly  right  in  restraining  him.  But  the 
question  is,  was  his  affection  for  her  increased — ^were  his 
affections  moved  toward  her  so  strongly  that  he  was  ready 
to  give  her  everything.  This  veiy  apology,  presented  by 
her  brother  and  champion,  goes  to  show  that,  instead  of 
a  favorable  change  taking  place  in  the  testator's  affec- 
tions after  the  seizure,  an  insane,  or  at  least,  an  unreasona- 
ble and  unjust  antipathy  seems  to  have  arisen  in  his  mind 
agamst  her.  (I.  f.  3012.)  This  same  witness,  Dr.  Dela- 
field,  makes  a  remark  quite  in  harmony  with  the  facts  just 
stated  and  our  views  of  the  whole  evidence.  He  says 
that  she  had  very  little  influence  over  him  before  the  at- 
tack, and  less  afterwards.  (L  f.  3013, 632.)  The  prodigious 
change  which  took  place  in  the  testator's  manners  and 
habits  after  the  attack  deserves  notice.  He  lost  all  power 
of  self-control ;  he  was  constantly  showing  great  irritation. 
If  this  was  the  result  of  his  change  of  heart,  his  new-found 
religious  faith,  his  piety  and  charity,  it  is  very  singular ;  it  is 
contrary  to  common  experience,  that  such  causes  should 
produce  such  effects. 

My  learned  friend,  vnth  some  slight  show  of  reason,  and 
no  inconsiderable  display  of  wit,  has  suggested,  that  the 
testator's  total  loss  of  capacity  for  the  very  practicable 
amusement  of  card-playing  may  have  sprung  from  this 
cause.  I  will  answer  him  soberly.  That  is  not  to  be 
presumed.  No  conscientious  scruples  were  entertained 
by  any  of  his  family  against  cards  or  any  other  game. 
It  appears  that  they  all  played — ^played  without  scruple 
or  hesitation,  in  his  house,  and  in  hispresence.     Per- 
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haps  some  religious  sects  do  regard  card-playiiig  as  gin- 
fdl  or  objectionable ;  but  did  Mr.  Farisb  or  any  of  his 
faxwLy  entertain  that  opinion  ?  It  is  not  proven  or  pre- 
sumable. They  entertained  freely  on  Sundays.  They 
were  not  Sabbatarians,  nor  was  he.  I  say  this  with  every 
respect  for  them.  Grambling  is  a  vice;  but  I  am  not 
aware  that  playing  cards,  as  a  mere  amusement,  is,  in  any 
moral  point  of  view  or  to  a  general  religious  sentiment, 
more  objectionable  than  any  mere  play.  'Hie  testator  was 
bom  in  a  quaker  society,  and  I  suppose  was  brought  up  a 
quaker ;  but  so  far  as  he  may  originally  have  had  any 
quakerish  aversion  to  cards,  he  had  got  Inravely  over  it. 

This  poor  man  was  unable  or  unwilling — unable  if 
you  please — ^to  read,  imable  to  write,  imable  to  converse, 
unable  to  walk,  unable  to  go  into  society,  but  he  had  his 
eyesight  so  perfect  that  he  could  see  with  great  ease  the 
marks  upon  cards ;  he  had  the  full  use  of  one  hand,  he 
could  therefore  play  cards,  play  chess,  or  play  drafts ;  and 
he  had  acquired  a  taste,  nay  a  passion,  for  card-playing  at 
least,  if  not  for  the  other  amusements  named.  His  intel- 
ligent wife  was  always  with  him ;  he  had  Mends  quite 
willing  to  visit  him  and  play  with  him ;  he  had  an  ample 
estate  enabling  him  to  hire,  if  necessary,  the  attendance 
of  some  poor  but  respectable  person  who  could  play  with 
him,  yet,  during  all  these  long,  tedious  years,  he  sat  by  his 
hearth — sat  through  the  long  dull  days,  and  the  long 
dull  winter-evenings,  without  once  resorting  to  this  weU 
known  amusement.  What  a  dehghtful  reUef  it  would 
have  afforded  a  man  of  any  miad  from  the  devouring 
ennui  of  such  a  life  1  Is  it  possible  to  imagine  that  the 
man  who  would  fail  to  resort  to  it  could  possess  the  sli^t- 
est  modicum  of  mental  force  or  capacity  ?  Mr.  Hemy 
Delafield  testifies  that  the  testator  actually  sat  there  pres* 
ent  in  the  room  whilst  others  played,  and  never  took  a 
seat  near  the  card-table,  or  in  any  other  way  gave  atten- 
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lion  to  the  play,  or  manifested  the  least  interest  in  it.  (III. 
f.  178  to  182.)  Those  around  him,  including  his  wife  and 
this  good  brother-in-law,  acted  in  conformity.  They  never 
brought  the  card-table  before  him,  or  placed  it  near  him, 
or  by  his  side,  or  in  his  view,  or  in  any  other  way  afforded 
him  the  enjoyment  of  looking  on  at  the  hands  of  those 
that  played.  Is  not  this  conclusive  that  he  was  destitute 
of  the  capacity  to  play  cards^  and  that  those  around  him 
knew  him  to  be  in  that  condition.  This  tacit  acknowl- 
edgment by  common  consent  is  too  clear  a  proof  to  be 
refuted.  It  would  be  idle  to  say  that  he  could  not  play 
with  one  hand ;  for  he  had  learned  to  play  a  game  of 
knife  and  fork  with  one  hand  exceedingly  well.  The 
cards  could  undoubtedly  be  held  in  one  hand ;  for  they 
always  are ;  they  could  be  laid  down  with  their  faces  upon 
the  table  at  the  moment  of  playing,  to  disengage  the  hand 
which  must  detach  the  card  and  play  it.  Every  body 
knows  that  could  be  done  with  the  greatest  ease.  And 
if  that  could  not  be  done  he  could  have  had  the  aid  of  his 
wife.  Ins  friend,  or  his  servant  to  sit  at  Ins  side,  hold  his 
cards,  and  play  as  he  indicated.  His  wife  needed  very 
little  inspiration  to  understand  from  his  motions  an  ad- 
dress of  this  kind :  "  My  wife,  you  shall  be  my  aid ;  your 
cards  shall  be  my  cards ;  sit  by  my  side,  and  as  Ihave  the 
full  use  of  my  left  hand,  I  can  always  take  from  you  and 
place  upon  the  table  the  card  I  wish  to  play,  or  with  my  left 
hand  I  can  touch  the  card  which  I  wish  you  to  play."  Her 
inspirations  and  his  indications  would  here  have  been 
found  very  satisfEU^ory,  and  the  game  would  have  been 
very  pleasant  and  amusing.  But  no  such  thing  was  ever 
done  or  ever  even  thought  of.  Cards  never  occurred 
to  them.  They  played  the  slate  game ;  but  they  did  not 
think  of  playing  cards. 

I  ask  attention  to  the  abject  condition  of  subser- 
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viency  to  his  wife  in  which  this  poor  gentleman  was 
placed  during  the  whole  apoplectic  period. 

There  was  but  one  single  thing  in  respect  to  which, 
he  gave  any  clear  or  satisfactory  manifestation  of  de- 
sire, and  in  that  one  particular  he  was  placed  under 
positive  restraint.  (I.  f.  1662.  1746.)  He  was  always 
addicted  to  the  pleasures  of  the  table,  and  that  merely 
animal  appetite  remained  in  all  its  force.  He  knew  no 
pleasure  but  in  its  Enjoyment ;  to  his  poor  shattered 
sensorium,  that  was  the  entirety  of  life.  In  this  he  was 
completely  under  his  wife's  dominion,  and  very  rigidly 
she  exercised  her  power.  Witnesses  describe  this  con- 
trol in  different  ways,  according  to  their  varying  de- 
grees of  power  in  depicting  what  they  saw  and  heard. 
Many  of  the  witnesses  being  servants,  are  persons  of 
very  limited  capacity  in  this  respect. 

By  far  the  most  felicitous  description  of  the  re- 
straint in  which  the  testator  lived  on  and  suffered,  is 
given  by  Mr.  Henry  Delafield.  He  did  his  best  to 
tame  down  the  facts.  It  was  easy  to  say  that  he  did 
not  often  witness  these  scenes,  for  he  dined  at  home 
only  one  day  in  the  week.  (III.  f.  223).  But  let  us 
see  what  he  says  (III.  f.  211,  215,  216,  213,  219  to  222.) 

'^  Q.  When  she  thus  objected  to  his  drinking  wine,  what 
followed  on  his  part ;  did  he  get  it,  or  did  he  do  or  say  any 
thing,  and  what  ? 

A.  He  would  look  at  her  in  a  beseeching  manner,  and  ut- 
ter a  sound  which  I  interpreted  as  trying  to  beseech  her  as  if 
it  would  do  him  no  harm  ;  I  interpreted  it  that  way  from  the 
expression  of  his  face,  and  from  his  manner,  and  the  tone  of  his 
voice. 

Q.  What  further  occurred  on  his  part  or  on  hers,  when  he 
thus  looked  and  uttered  sounds  ?  &c. 

A.  He  would  desist  from  taking  wine,  and  sometimes  she 
would  help  him  to  wine  or  the  servant  would. 

+    ,    +        +        +        + 
Q.  Did  he  sometimes  appear  to  apply  for  wine  after  he 
had  been  told  that  it  was  advised  against,  or  informed  that  he 
ought  not  to  have  it  ? 
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A.  He  possibly  might  have  asked ;  he  would  after  she  told 
him  the  Doctor's  advice  ;  would  look  at  her  iu  a  beseeching 
way  and  say  "  aw/' 

Q.  When,  after  being  told  that  wine  was  advised  against, 
he  appeared  to  apply  for  it,  saying  "  aw/'  as  you  have  ex- 
plained, did  Mrs.  Parish  say  or  do  any  thing  in  reply  to  this 
beseeching  on  his  part  ? 

A.  She  sometimes  would  give  him  wine,  and  sometimes  she 
did  not. 

+  +       .+  +  +  +  + 

Q.  When  she  objected  to  his  eating  of  more  than  one  dish, 

what  followed  on  his  part ;  did  he  get  more,  or  did  he  do  or 
say  any  thing  and  what  ? 

A.  Sometimes  he  did  not  get  more,  other  times  he  did  ; 
depending  upon  the  state  of  his  health,  and  when  Mrs.  Parish 
did  not  particularly  object  to  it ;  upon  his  asking  for  it  a  sec- 
ond time  ;  he  would  point  at  the  dish  that  he  desired  ;  look 
at  her  ;  make  a  sound  as  if  endeavoring  to  speak." 

At  III.  f.  219  to  222. 

^^  Q.  Do  you  mean  to  say  that  whenever  he  asked  for  wine, 
after  being  told  it  was  advised  not  to  give  it  to  him,  the  course 
on  his  part  in  applying  for  it,  and  the  course  on  Mrs.  Parish's 
part  in  answering  him  was  the  same  as  you  have  above  des- 
cribed ? 

A.  Generally,  sir. 

Q.  Did  Mr.  Parish,  after  he  had  been  advised  by  Mrs.  Par- 
ish not  to  take  a  dish  which  he  pointed  at,  persevere  some- 
times and  .urge  her  a  second  time  to  help  him  to  it,  or  to  allow 
him  to  have  it  ? 

A.  He  did  ask  a  second  time  in  his  way. 

Q.  Please  to  state  that  way,  explain  the  manner  of  it, 
giving  his  words,  sounds  and  gestures,  if  any  ? 

A.  He  would  make  a  sound  attracting  her  attention, 
point  to  the  dish^  and  again  make  an  interrogatory  sound. 

Q.  Was  there  any  difference  in  the  manner  in  which  he 
thus  made  his  second  application  for  food  after  being  informed 
it  was  advised  against,  and  the  manner  in  which  he  made  his 
second  application  for  wine  ? 

A.  I  should  say  about  the  same,  to  the  best  of  my  recol- 
lection. 

Q.  Was  Mrs.  Parish's  manner  of  replying  to  them,  some 
times  giving  and  sometimes  persisting  in  her  objection,  and 
not  giving  more,  the  same,  in  respect  to  dishes  as  in  respect  to 
wine? 

50 
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A.  I  should  say  they  were  about  the  same. 

Q.  On  any  of  these  occa^ons,  when  Mr.  Parish's  apparent 
desire  for  meat  or  wine  was  not  complied  with,  did  he  evince 
anger,  irritation,  or  excitement  of  any  kind  ? 

A.  No  anger,  not  what  I  would  call  irritation,  and  no  par- 
ticular excitement. 

Q.  Did  he  show  excitement  of  any  kind,  particular  or  not 
particular. 

A.  I  would  call  it  rather  disappointment  in  not  getting. 

Q.  Did  anything  occur,  or  exhibit  itself  upon  his  part 
either  by  the  expression  of  his  countenance  or  otherwise, 
which  you  could  interpret  as  grief,  regret,  sadness,  or  displea- 
sure? 

A.  I  think  I  could  the  whole  of  them  ;  I  could  interpret 
those,  I  think. 

Q.  Do  you  mean  that  you  think  you  perceived  in  him  all 
those  emotions  ? 

A.  I  think  I  did." 

Whilst  his  intellect  was  in  full  vigor,  he  had  an 
almost  ungovernable  appetite  for  food  and  drink,  par- 
ticularly for  food.  (1.  f.  2095.)  The  feeling  remains, 
and  in  respect  to  its  indulgence  he  is  completely  under 
the  control  of  his  wife ;  he  desires,  as  is  proven  by 
Henry  Delafield,  to  eat  more,  and  to  drink  more,  and  is 
willing  to  take  the  risk  of  it ;  but  his  anxious  eagerness 
to  gratify  his  appetite  is  peremptorily  restrained  by  his 
wife.  Look  at  the  picture  Henry  Delafield  has  drawn ; 
conjure  it  up,  look  at  the  table,  look  at  the  viands 
spread  upon  it,  look  at  the  enfeebled,  and  imprisoned 
gourmand,  habited  in  his  pinafore,  like  a  child ;  look  at 
the  lady  reigning  supremely  at  the  head  of  the  table. 
The  poor  man  desires  at  all  hazards  to  gratify  his 
passion;  humbled  in  spirit,  he  is  begging,  nay,  ''beseech^ 
ing^^  for  more,  with  the  eager  look  and  inarticulate  cry 
of  some  hungry  animal  When  she  thought  fit,  she 
yielded ;  and  when  it  pleased  her,  she  refused  his  appeal 
and  left  him  to  suffer  the  pangs  of  disappointed  appe- 
tite. If  he  really  did  give  her  every  thing  that  came 
into  his  hands  by  gifts,  ivJier  vivos^  it  would   not  be 
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very  surprising.  If  he  had  the  slightest  idea  of  the  re- 
lation between  pleasing  her,  and  getting  his  bone  and 
his  drink,  he  would  certainly  have  given  her  whatever 
she  asked  for.     Ante,  p.  294. 

He  begs  for  food  and  drink,  which  she  can  yield  or 
refuse.  He  says,  "  give,  give  me  to  eat "  she  says, 
"  give,  give  me  your  money."  How  could  he  refuse, 
supposing  him  to  have  some  little  intelligence,  and  yet 
to  be  the  slave  to  this  passion  he  is  proven  to  have  been. 
Can  any  man  say  T  overdraw  this  picture  ?  Did  she 
not  say  "  give  "  ?  Could  he  have  originated  that  idea? 
Could  he  have  said  "  give  to  me  bread,  and  I  will  give 
to  thee  money  ?"  All  he  could  do  was  to  look  with 
desire  at  the  food  before  him,  point  at  it,  look  beseech- 
ingly, say  "  ai^;,"  meaning  "  it  will  do  me  no  harm." 
She  must  originate  the  terms  of  the  treaty — she  must 
say  "Will  you  make  another  Codicil — dear  Henry?" 
"Will  you  give  me  that  thousand  dollars  that  I  col- 
lected yesterday  ?  Shall  I  take  Dr.  Markoe's  $10,000 
mortgage  to  myself,  as  a  gift — dear  Henry  ?  "  Dare  he 
say.  No  ?  Could  he  say.  No  ?  Was  it  possible  to  say,  No  ? 

They  tell  us  that  when  there  is  any  understand- 
ing, there  must  be  coercion  or  fraud  to  make  out  a  case 
of  undue  influence. 

There  is,  indeed,  no  deceit  here,  but  is  there  not  coer- 
cion? Here  we  see  possession  of  the  man's  person — 
possession  of  his  property — ^possession  of  his  table — com- 
plete dominion  over  his  passions,  the  power  to  give  or 
withhold  that  which  was  intensely  craved  by  all  of  human 
or  animal  emotion  there  was  left  about  him,  and  the  power 
to  give  it  or  to  withhold  it  at  her  pleasure.  Of  course  she 
could  give  or  withhold  according  to  the  measure  of  his 
acquiescence  in  her  inordinate  desires.  If  he  had  a  rave- 
nous appetite  for  food,  one  that  craved  everything  within 
its  reach,  and  could  not  be  satisfied,  it  was  not  more  crav- 
ing or  more  insatiable  than  her  own  appetite  for  money. 
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The  strongest  expression  I  have  seen,  defining  the  ex- 
tent to  which  undue  influence  must  be  proven,  in  order  to 
invalidate  a  testament,  is  this  :  "  There  must  be,"  says  a 
learned  judge,  ''imprisonment  of  the  body  or  the  mind." 
Surely  in  this  case  there  was  both. 

According  to  t£e  testimony  of  Dr.  Delafield,  Mr. 
Parish  and  his  wife  came  at  last  to  a  very  good  un- 
derstanding upon  this  question  of  eatiag  and  drinking. 
He  states  that  for  the  last  eighteen  months  or  two 
years  of  the  testator's  life  she  found  that  eating  did  not 
harm  him  much,  or  drinking  either,  so  she  let  him 
take  as  much  as  he  pleased.  (I.  f.  2097,  3230.)  During 
this  same  period  the  surveillance  became  consider- 
ably less  rigid,  though  it  was  rigid  enough  to  the  end. 
(I.  846,  1022.)  At  this  time,  too,  his  health  must  have 
been  gradually  sinking.  They  could  no  longer  send  him 
up  stairs,  but  were  obliged  to  keep  him  on  the  ground 
floor — even  in  the  dining-room.  (II.  f.  1300.)  Still  he 
was  allowed  free  swing  at  the  table.  There  was  a  reason 
for  this  change.  The  last  codicil  had  been  executed,  and 
even  if,  according  to  the  opinion  of  Mr.  Lord,  the  gifts 
inter  vivos ^  were  not  good,  still  that  codicil  would  take  the 
whole.  If  it  should  be  proven  that  Henry  Parish  was  an 
idiot  or  a  raving  lunatic  in  1855,  or  at  any  time  subse- 
quent to  that  date,  it  could  not  affect  a  Codicil  executed 
in  1854. 

The  testimony  abounds  with  special  incidents,  exhibit- 
ing the  mental  weakness  of  Mr.  Parish.  The  transaction 
at  Root's,  the  daguerreotypist's,  is  proven,  not  only  by  our 
witness  Wingrove  (I.  1523,1619),  but  by  the  propo- 
nent's witness,  Edward  Clark,  the  coachman.  (II.  2219, 
2232.)  On  their  way  down  town  in  the  carriage,  Mrs. 
Parish  went  into  Root's,  leaving  the  testator  in  the  car- 
riage ;  hardly  had  she  turned  her  back,  when  this  testator 
— who  when  his  mind  was  sound,  had  always  been  so 
fastidiously  mild  and  polite — did  then  and  there,  in  the 
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most  public  of  our  streets,  in  Broadway  itself,  make  such 
a  noise  and  uproar,  as  to  produce  '^  a  tumult  among  the 
people."  He  drew  a  multitude  around  his  carriage,  and 
it  was  found  impossible  to  quiet  him.  The  servants  were 
obliged  to  act,  as  they  would  have  acted  with  any  mad- 
man. They  drove  off  with  him,  and  thus  only  escaped 
from  the  crowd  his  insane  actions  had  gathered  around  him. 

I  pass  from  the  consideration  of  these  facts  to  an- 
other head.  And  now,  I  ask,  could  Mr.  Parish  read 
during  the  apoplectic  period  ? 

The  notes  of  the  learned  gentleman's  argument  on 
the  other  side,  do  not  contain  any  assertion  that  he 
could  read.  I  would  like  now  to  know  the  ground  in- 
tended to  be  taken  on  that  point ;  for  it  would  much 
shorten  my  argument — ^I  say  I  should  like  very  much 
to  be  now  advised  whether  it  is  asserted  by  the  propo- 
nent that  Mr.  Parish  could  read  during  this  period. 

Me.  Edmonds  (of  counsel  for  Mrs.  Sherman  and 
Miss  Parish) :  I  spent  about  half  an  hour  on  the  sub- 
ject, claiming  that  he  did  read. 

Mr.  CymNG :  And  I  mean  to  claim  so,  too, 

Mb.  O'Conor  :  Very  well.  You  say  that  he  could 
read,  and.  of  course,  that  he  did  read.  It  seems  very  nec- 
essary for  the  proponent's  counsel  to  claim  that  he  could 
read,  and  for  a  most  controlling  reason.  The  proponent's 
own  evidence  upon  this  subject  would  present  conclu- 
sive evidence  of  utter  fatuity  on  his  part,  unless  he 
could  read,  and  did  read,  and  read  understandingly. 
Many  of  her  witnesses — her  leading  and  most  relied- 
upon  compurgators,  whom  she  cannot  ask  you  to  dis- 
credit— attest  that,  down  to  the  end  of.  his  life,  when- 
ever he  had  an  opportunity,  he  would  pore  over  news- 
paper and  pore  over  manuscripts;  as,  for  instance, 
his  old  accounts  and  his  old  balance  sheets.  I  say  the 
old  ones,  for  he  had  no  new  ones.    Thus  he  employed 
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and  amused  himself.  Now,  if  without  the  power  to 
see  and  read,  without  the  power  at  all  to  comprehend, 
he  kept  poring  over  these  papers,  that  would  be  perfect 
evidence  of  mere  fatuity.  Consequently,  the  propo- 
nent is  obliged  to  take  the  ground  that  he  could  read, 
did  read,  and  did  comprehend.  Still  this  is  a  very 
awkward  ground  for  the  proponent.  Her  case  is  equally 
desperate,  whether  he  was  able  to  read  or  unable  to 
read.  On  this  reading  question  alone,  it  seems  destined 
to  inevitable  shipwreck,  unless  reason  has  fled  the  judi- 
cial mind. 

Her  counsel  have  felt  this  difficulty ;  and  consequent- 
ly the  strangest  theories  are  advanced,  or  cautiously  inti- 
mated. I  know  not  but  it  jnay  be  said,  that  the  tratator 
could  perform  the  mere  mechanical  operation  of  reading, 
without  receiving  from  that  operation  any  train  of  ideas. 
To  assert  that  he  could  read,  and  thence  receive  no  single 
idea,  would  be  a  contradiction  in  terms.  In  presenting  a 
subtle  theory  of  this  sort,  some  mental  action  must 
be  supposed,  or  idiocy  stands  confessed.  I  will  then  sup- 
pose it  to  be  claimed  that  he  was  able  to  read,  and  to  un- 
derstand each  word  as  his  eye  compassed  it,  but  that  owing 
to  some  mental  peculiarity,  he  connected  no  idea  with  the 
word,  or  did  not  remember  the  word  long  enough  to  con- 
nect it  with  the  residue  of  the  sentence.  If  that  is  pre- 
sumed to  have  been  the  case,  I  will  ask,  how  is  your 
Honor  to  find  that  the  testator  was  of  "  sound  memory  ?  " 
Was  not  the  memory  wholly  obUterated  ?  Besides,  if  we 
could  suppose  the  testator  to  have  had  the  power  of  read- 
ing in  that  way,  surely,  even  then,  no  greater  evidence  of 
fatuity  could  be  presented  than  his  thus  poring  over 
papers, — ^that  is,  going  through  the  mechanical  operation 
of  reading  by  the  hour,  but  receiving  no  intelUgent  idea 
from  the  process,  or,  at  least,  being  incapable  of  retaining 
for  an  instant  the  idea  received.     Therefore  the  propo- 
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Bent's  counsel  must  contend  that  the  testator  could  read, 
and  that  he  did  read,  and  that  he  read  understandingly. 
Let  us  see  whether  even  that  position  renders  their  argu- 
ment tenable.  If  he  could  read,  and  read  understanding- 
ly, then,  as  a  matter  of  course,  he  must  have  understood 
the  office  and  the  functions  of  each  letter  in  the  alphabet ; 
imderstanding  the  office  and  functions  of  these  letters,  if 
not  prevented  by  some  physical  impediment — some  weak- 
ness  of  the  body  or  of  the  limbs,  or  senses,  required  to  be 
employed  in  the  operation — he  could  have  used  the  alpha- 
bet to  form  words ;  he  could  have  used  the  words  to  form 
sentences,  and  he  could  have  conveyed  his  ideas  and 
wishes  by  means  of  the  alphabet.  I  will  not  dwell  upon 
the  evidence  offered  for  the  purpose  of  showing  that  he 
could  read,  or  did  read.*  Por  the  present,  as  it  is  asserted 
by  the  proponent,  I  shall  assume  that  he  could  read.  I 
am  quite  satisfied  that  such  is  not  the  fact ;  the  testimony 
which  goes  in  that  direction,  is  weak  in  itself,  and  utterly 
incredible;  but  the  proponent's  counsel  claim  that  he 
could  read,  and  the  present  inquiiy  is :  where  does  that 
assertion  lead  them  P  If  he  could  read,  why  did  he  not 
write  with  a  pencil  or  pen?  They  say  he  had  not  the  use 
of  his  right  hand.  Is  there  any  serious  difficulty  in  writing 
with  the  left  hand  ?  They  have  given  express  proof  that 
a  man  can  write  well  and  easily  with  his  left  hand. 
(11.  f.  1520,  2199,  2203,  2207.  III.  f.  1818,  1863, 
1900.) 

Any  judge  can  very  readily  test  this  question  for  him- 
self. Writing  is  a  matter  of  conmion  experience.  Ex- 
perts need  not  be  called  upon  it ;  I  assert  that  any  one 
who  has  learned  to  write,  though  he  be  ever  so  inexpert 
a  penman,  can  write  after  the  second  or  third  experiment, 
fuU  as  intelligibly,  with  the  left  hand  as  with  the  right. 
The  writing  will  be  pecuUar,  no  doubt,  and  less*  fidr  and 

*  See  ftn  anftlysiB  of  the  eyidence  on  this  point  hereafter  at  page 
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handsome  than  if  formed  with  the  right  hand.  This  is 
the  most  familiar  knowledge.  Men  always  write  with 
the  left  hand,  when  by  temporary  injury  the  right  is  dis- 
abled. Lord  Raglan,  the  Commander  of  the  British  forces 
at  Sebastopol,  had  but  one  hand.  History  records  the  heroic 
deeds  of  his  youth,  under  the  name  of  Fitzroy  Somerset. 
During  the  Peninsular  war,  whilst  holding  the  post 
of  secretary  to  the  commander  in  chief,  he  received  a 
wound  in  the  right  arm  which  rendered  amputation 
necessary.  As  he  lay  upon  his  couch  in  the  evening, 
after  having  suflFered  that  terrible  mutilation,  general 
orders  just  issued  by  the  Iron  Duke  met  his  eye 
Among  other  things,  they  announced  that  during  the 
temporary  illness  of  Lord  Fitzroy  Somerset  the  office 
of  military  secretary  to  the  Duke  of  Wellington  would 
be  filled  ad  interim  by  Colonel  Harvey.  That  officer 
had  lost  his  right  arm  in  battle  a  number  of  years  pre- 
viously. The  delicacy  of  the  compliment  implied  in 
this  announcement,  cannot  be  adequately  eulogized. 
What  a  thrill  of  joy  must  have  been  excited  in  the 
young  soldier's  bosom!  Of  course  he  resumed  his 
office ;  and,  it  is  said,  very  much  excelled  his  former 
self  in  penmanship. 

Instances  of  this  kind  might  be  multiplied  indefi- 
nitely.* 

Mr.  Parish  had  the  full  and  perfect  use  of  his  left 
hand,  why  then  could  he  not  write  with  a  pen  or  a 
pencil  ? 

What  was  the  difficulty  ?  Was  the  work  small  or 
minute  ?  Size  could  not  be  an  impediment — ^the  writ- 
ing need  not  be  minute ;  he  could  use  ruled  paper, 
and  write  a  very  large  hand.     Was  not  the  blackboard 

*  In  Mr.  Bandall's  life  of  Thomas  Jeffenoxi,  Vol.  1,  page  456,  will  be  found  a 
Coc-siinile  of  Uiat  gentleman's  accounts.  After  making  several  entries  in  tibe  mom> 
ing,  his  light  wrist  was  accidentallj  fractored.  Entries  written  with  the  left  hand 
on  the  same  afternoon,  appear  on  tiie  same  page. 
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placed  before  him,  where  he  might  have  made  his  letters 
as  large  as  he  pleased  ?  Why  did  he  fail  to  write  on 
that?  One  poor,  paltry  answer  is,  that  he  failed  from 
disinclination.  What  disinclination — disinclination  on 
what  account  ?  He  had  the  full  vigor  of  the  arm ;  he 
could  feed  himself  with  it.  Why  could  he  not  make 
large  letters  on  the  blackboard  ?  Suppose  there  was 
a  little  trouble  about  it,  what  then  ? 

Let  us  adopt,  for  a  moment,  the  pitiful  subter- 
fuge, that  because  it  was  a  little  difficult,  fatigue  over- 
came his  resolution.  What  then  becomes  of  his  right 
to  make  a  testament  ?  Where  was  his  volition  ?  He 
had  none.  If  he  had  not  sufficient  force  of  will  or  per- 
severance to  overcome  the  very  slight  fatigue  of  writing 
a  few  words,  when  it  would  have  extricated  himself 
and  all  about  him  from  such  a  world  of  embarrassments, 
how  can  he  be  said  to  have  had  such  a  faculty  as  will  ? 

This  theory  supposes  a  total  absence  of  wiU  sufficient 
to  overcome  the  least — ^the  most  trifling  impediment. 
How  then  could  he  resist  the  simplest  request  of  his  wife  ? 
She  held  the  keys  of  all  his  earthly  enjoyments,  and  ex- 
ercised the  power  of  refusing  to  give  him  meat  or  drink, 
to  gratify  his  desires.  How  could  he  practise  restraint 
over  these  natural  desires,  or  overcome  the  cravings  of 
his  stomach,  so  far  as  to  resist  her  slightest  importunity, 
if  he  had  not  strength  of  will  sufficient  for  a  task  so 
slight  as  writing  a  few  words  ? 

The  power  to  make  a  will  is  given  by  the  law 
solely  for  the  purpose  of  enabling  a  man  to  gratify  his 
wishes ;  and  if  a  man  has  no  wish  strong  enough  to 
impel  him  to  so  trifling  an  act  as  writing  his  will,  when 
it  is  perfectly  within  his  power  to  write  it,  he  is  not 
morsdly  entitled  to  make  a  testament  at  all.  And  it  is 
the  rule  of  law,  as  well  as  the  dictate  of  reason  and 
morals,  that  he  who  is  without  volition  may  not  right- 
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fully  be  converted  into  a  testator  by  the  officious  act 
of  another. 

Under  this  head  one  difficulty  remains,  which  can- 
not be  answered  even  by  the  lame  subterfuge  of  disin- 
clination, fatigue,  or  irresolution.  How  happens  it  that 
the  testator  could  not  use  the  letters  of  the  alphabet 
when  before  him,  on  light  cards  of  large  size — ^a  size 
amply  adequate  to  meet  even  the  exigency  of  a  greatly 
impaired  vision  ?  There  has  been  no  attempt  to  ac- 
count for  that  failure  ?  Will  any  man  attempt  to  ac- 
count for  it  ?  Was  there — could  there  have  been  any 
obstacle,  any  trouble,  any  difficulty  in  using  that 
method  of  communicating  his  wishes?  Could  there 
have  been  any  cause  for  this  failure  except  the  entire 
absence  of  understanding  ?  Certainly  not,  and  yet  here 
also  the  failure  was  total ! 

We  have  shown  the  total  failure  of  the  testator  to 
use  the  alphabet  when  aflEbrded  every  possible  facility, 
and  under  circumstances  precluding  the  supposition 
of  any  possible  impediment,  except  the  total  absence 
of  mental  capacity.  We  have  argued  that  this  fact 
conclusively  establishes  idiocy.  To  prove  the  sound- 
ness of  that  position,  I  invoke  the  consciousness  of  the 
proponent  and  her  counsel,  as  evinced  by  their  con- 
duct of  this  case,  and  I  refer  to  the  shuffling  equivoca- 
tion on  this  point  of  her  chief  witness.  I  proceed  to 
prove  the  existence  of  that  consciousness  in  her  mind, 
and  in  the  minds  of  her  counsel ;  and,  at  the  same 
time,  I  shall  exhibit  that  equivocation. 

Human  ingenuity  could  not  under  the  circumstances, 
devise  any  .other  excuse  for  not  using  the  card-letters,  ex- 
cept inadvertence,  or  the  want  of  understanding.  Hence 
the  effort  of  the  proponent  to  impugn  or  conceal  the 
fact  that  they  were  ever  thought  of.  A  very  stupid 
obliviousness  on  the  part  of  all  around  him,  to  one  of 
the  first  things  common  sense  would  have  suggested, 
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was  deemed  a  happy  refuge  from  this  fatal  fact ;  but 
even  that  resort  has  failed. 

The  doors  of  the  Union  Square  were  barred 
against  us,  we  could  only  act  upon  conjecture.  We 
did  not  know  but  Henry  Parish  might  have  actu- 
ally written  to  some  extent.  It  had  been  so  repre- 
sented. (11.  f.  2099.)  But  when  we  were  told  by 
Mr*  Lord,  the  first  witness  produced  who  knew 
aught  of  Union  Square  house,  that  Mr.  Parish  could 
not  speak  or  write,  but  could  read  (I.  f.  509),  com- 
mon sense  led  us  to  surmise  that  some  one  would 
naturally  have  suggested  the  use  of  what  we  called 
block  letters.  To  our  inquiries  he  responded :  "  It  ig 
an  entirely  novel  subject  to  me.  I  have  never 
seen  them  or  heard  of  their  being  used  for  such  a  pur- 
pose until  now  " — "  I  do  not  think  I  ever  before  thought 
of  it.''     (I.  f.  508,  507.) 

Our  next  opportunity  was  with  Mr.  Folsom. 
Speaking  of  an  interview  with  Mrs.  Parish  in  1849, 
he  thus  testifies  (I.  f.  1148)  : 

"  I  said  to  Mrs.  Parish,  *  you  believe  and  say  that  Mr. 
Parish  is  of  sound  mind,'  or  words  to  that  effect ;  she  said, 
^  yes ; '  I  then  said  to  her,  ^  you  see  he  can  use  his  left  hand 
freely/  which  is  as  near  the  words  used  by  me  as  I  can  possibly 
remember  ;  I  said  to  her,  ^  such  being  the  case,  if  you  should 
put  block  letters  before  him,  he  would  certainly  be  able  to 
make  himself  understood,  or  his  wishes  understood,'  or  words 
of  similar  import ;  in  reply  Mrs.  Parish  used  these  words, 
*  what  impudence  in  Mr.  Folsom  to  propose  any  such  thing.' " 

Our  witness,  Quin,  the  waiter,  testified  as  fol- 
lows (I.  f.  1811) : 

"  Q.  Did  you  ever  see  in  that  house,  after  Mr.  Parish's  at- 
tack, any  block  letters? 

A.  Yes,  I  saw  them  in  his  room  on  a  small  table.  I  did 
not  see  exactly  what  they  were.  I  asked  his  nurse  what  they 
were.  He  told  me  that  they  were  block  letters,  that  Mr. 
Bichard  Delafield  brought  to  Mr.  Parish. 
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Q.  Did  you  see  Mr.  Parish  do  anything  with  those  blocks 
which  you  saw  on  the  small  table  in  his  room  ? 

A.  I  saw  him,  after  Mr.  Delafield  leaving  them  before  him, 
put  his  hand  on  the  table  and  throw  them  off. 

Q.  What  Mr.  Delafield  was  it  that  had  these  things  on  the 
table  before  Mr.  Parish,  and  what  did  he  do  ? 

A.  It  was  Mr.  Eichard  Delafield.  He  placed  them  before 
Mr.  Parish  on  the  table.  Mr.  Parish  put  his  hand  to  them 
and  threw  them  off. 

Q.  Describe  those  things  which  were  on  the  table. 
*  A.  They  looked  to  me  as  if  they  were  a  lot  of  dice. 

Q.  Did  you  observe  whether  they  had  any  marks  on 
them  ? 

A.  I  had  not  been  near  them  at  all ;  only  the  room's 
length. 

Thus  far  we  had  poor  success ;  it  seemed  improb- 
able that  we  should  ever  be  able  to  establish  that  the 
experiment  had  been  fairly  made. 

Mr.  Lord,  a  gentleman  of  the  very  highest  intelli- 
gence, had  testified  that  the  idea  never  entered  his 
mind  in  any  way.  How  easy  that  made  it  for  the 
proponent  and  her  people  to  say,  that  the  idea  never 
entered  their  minds.  It  would  only  prove  that  they  were 
persons  of  no  greater  or  higher  intelligence  than  Mr. 
Lord.  The  proponent's  counsel  on  this  might  say, 
jocosely,  that  the  legal  standard  of  testamentary  capacity 
did  not  require  more.  Thus  far  we  had  nothing  but  the 
testimony  of  Quin,  an  illiterate  servant,  who  did  not  know 
certainly  that  any  letters  were  marked  upon  the  things 
which  he  saw.  He  only  thought  so,  he  gave  only  indirect 
hearsay  evidence  of  that  fact ;  he  knew  nothing  more,  and 
he  could  prove  nothing  more.  As  to  Mr.  Folsom,  perhaps 
they  might  say  that  he  was  partial,  and  did  not  tell  the  truth; 
that  it  was  a  mere  retailing  of  conversation,  easily  perverted 
or  misunderstood ;  and  that  if  he  did  speak  the  truth,  his 
own  statement  showed  that  the  manner  of  his  speaking 
gave  the  lady  offence.  It  might  be  said,  that  her  jxnnd 
had  never  afterwards  recurred  to  it.     But  when  we  got 
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the  proponent's  witness,  Fisher,  on  the  stand,  we  made 
chase  for  these  block  letters.  He  had  been  reading  Mr. 
Lord's  deposition,  and  you  can  easily  see  Mr.  Lord's  form 
of  expression,  often  imitated  in  his  testimony.  (IL  f. 
1110.)  Doubtless  he  had  also  read  the  testimony  of 
Quin,  and  had  seen  that  his,  Fisher's,  privity  iq  the  block- 
letter  business  was  already  proven.  (I.  f  1811.) 

The  whole  of  Fisher's  cross-examination  on  this  sub- 
ject is  truly  interesting.  It  is  in  Vol.  II.  from  f  1174  to 
1188.  He  did  not  know  exactly  how  to  steer.  He  did 
not  know  whether  it  waa  best  to  deny  or  to  admit  this 
thing ;  and  he  appears  throughout  to  be  quite  embarrassed. 
His  evidence  on  this  subject  is  too  lengthy  to  be  repeated ; 
but  some  parts  deserve  special  notice.  The  letters  were 
placed  before  Mr.  Parish  by  direction  of  his  wife,  yet  she 
did  not  stay  in  the  room  to  witness  the  result  of  the  ex- 
periment. She  went  off  to  her  own  room.  On  her  return 
the  experiment  had  been  tried,  had  failed,  and  its  further 
pursuit  had  been  relinquished.  The  testator  had  pushed 
the  letters  away  from  him.  The  quartette  table  on  which 
they  had  been  placed  before  him,  had  been  pushed  back 
to  its  place ;  and  be  it  noted,  the  letters  were  never  again 
tendered  to  him.  Fisher  could  not  recollect  that  Mrs. 
Parish  gave  him  any  instructions  about  this  experiment,  or 
asked  him  or  was  told  by  him  any  thing  about  the  circum- 
stances attending  its  failure. 

Fisher  himself  affects  a  good  deal  of  ignorance  as  to 
the  precise  object  of  this  measure.  He  seemed  to  know 
that  it  was  a  ticklish  subject,  and  the  less  he  could  say 
about  it  the  better  for  his  party.  If  he  speaks  the  truth, 
and  such  a  card  containing  letters  was  in  fact  placed  be- 
fore Mr.  Parish,  that  is  another  and  a  different  experiment 
from  any  that  we  have  proven  or  rely  upon.  If  this 
Fisher  experiment  was  made,  what  does  your  Honor  think 
of  it  ?    Here  is  a  man  now  and  then  very  troublesome 
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and  excited  for  several  successive  days;  his  exdtement 
arising,  as  those  about  him  pretend  they  beUeve,  fiom  ill 
success  in  the  attempt  to  communicate  some  wish  or  idea 
(II.  f.  1185 ;)  a  most  important  and  interesting  experiment 
is  about  to  be  made  -.  no  less  a  thing  than  to  ascertain 
whether  he  could  use  the  letters  of  the  alphabet.  Success 
in  it  must  at  once  terminate  all  their  troubles ;  yet  his  wife 
neither  superintends  nor  pays  any  attention  to  the  experi- 
ment. She  directs  this  man,  Fisher,  to  put  the  letters  be- 
fore him,  without  telhng  him  for  what  end  or  purpose.  [She 
does  not  even  stay  to  witness  the  aflEair,  but  starts  oS  to 
her  dressing-room,  and  never  afterwards  makes  any  inquiry 
about  it  sufficiently  impressive  to  be  remembered.  She 
permits  the  whole  thing  to  pass  over  without  apparent  no- 
tice !  If  this  be  truth,  does  it  not  disclose  a  most  extra- 
ordinary state  of  facts  ?  The  experiment  was  of  the  deep- 
est interest ;  it  was  in  the  very  first  stage  of  her  husband's 
calamity.  Fisher  says  it  was  "  shortly  after  "  Mr.  Lord's 
visit  of  August,  '49  (II.  f.  1176),  yet  she  paid  no  shadow  of 
attention  to  it  or  to  its  results !  If  this  story  be  untrue,  then 
it  proves  what  we  have  asserted,  that  Fisher  was  a  corrupt 
witness,  utterly  regardless  of  truth ;  swearing  from  the  best 
lights  he  could  construct  for  himself,  by  reading  the  testi- 
mony and  considering  the  nature  of  the  case.  No  doubt 
he  was  determined  to  swear  to  whatever  might  help  the 
proponent. 

I  don't  care  which  horn  of  this  dilemma  thev 
take.  But  if  they  accept  the  latter,  then  we  are  left 
precisely  in  the  same  condition  as  at  the  close  of  Mr. 
Lord's  cross-examination.  At  this  late  stage  of  the 
case,  here  we  are,  still  in  chase  of  the  alphabet,  with- 
out having  caught  it.  We  are  an  instance  of  "  the 
pursuit  of  knowledge  under  difficulties."  If  no  fur- 
ther proof  had  been  adduced,  it  might  very  well  be 
doubted  whether  Mrs,  Parish  ever  had  the  idea  dis- 
tinctly and  fully  presented  to  her  mind,  that  this  was 
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a  practicable  method  of  communing  with  her  husband. 
And  it  might  have  been  contended  that  the  fact  was 
not  proven.  You  would  be  told  that,  on  our  theory, 
Fisher  was  a  false  witness,  and  not  to  be  credited.  Per- 
haps they  would  have  said  that  he  had  deceived  them, 
and  unceremoniously  thrown  him  overboard.  Indeed, 
I  think  they  have  treated  him  as  a  Jonah.  The  learned 
counsel  seems  not  to  have  relied  upon  him  at  all. 

I  confess,  sir,  that,  until  we  had  almost  reached  the 
very  end  of  this  case,  I  felt,  as  counsel,  the  gravest 
doubt  whether  we  had  clearly  and  satisfactorily  estab- 
lished the  fact,  that  the  feasibility  of  thus  using  the  al- 
phabet had  ever  been  fairly  presented  to  the  propo- 
nent's mind,  so  that  she  was  imperatively  called 
upon  to  try  it.  The  very  singular  testimony  of  Mr. 
Lord,  on  this  point,  gave  to  the  omission  a  peculiar 
character.  His  view  presented  merely  a  case  of  most 
remarkable  stupidity  on  all  hands ;  but  simple  stupidi- 
ty would  not  deprive  the  testator  of  power  to  make  a 
codicil,  nor  would  it  discredit  the  witnesses,  nor  dis- 
qualify Mrs.  Parish  from  being  a  legatee.  But,  sir, 
all  difficulty  on  this  point  was  obviated  by  the  cross- 
examination  of  their  last,  their  latest  witness ;  he  who, 
in  all  fairness,  should  have  been  produced  at  the  out- 
set ;  but  who,  at  last,  after  a  twelve  months'  investiga- 
tion, was  produced  as  a  witness  in  reply ;  and  then,  as 
is  said,  produced  reluctantly,  and  from  mere  necessity, 
to  avoid  the  unfavorable  conclusions  that  must  have 
resulted  from  withholding  his  testimony. 

Henry ^Delafield's  testimony  on  this  subject  is  all  in 
his  cross-examination.  The  proponent's  Counsel  dared 
not  to  put  a  single  question  to  him  about  it.  Here, 
at  last,  we  reached  the  alphabet.  It  is  found  in  Vol. 
III.  Exhibit.  No.  91,  pp.  140  to  144.  (See  f.  376.) 
Each  letter  is  on  a  distinct  card,  and  is  two  and  a  half 
inches  square. 
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The  cross-examinatioii,  on  this  point,  mnst  be  read. 
It  is  perfectly  fatal  to  this  proponent's  case,  at  every 
point  where  an  adTcrsary  conld  wish  to  strike.  (III. 
£  362  to  380.) 

*'  Q.  Did  yon  ever  see,  at  Union  Square,  any  card  with  the 
letters  of  the  alphabet  npon  it,  or  any  separate  letters,  or  any 
device  of  that  land,  which  might  be  used  by  one  who  oonldn't 
write,  to  commnnicate  his  wishes  by  forming  words  ? 

A.  I  have  seen  the  alphabet  in  separate  letters,  bnt  not  all 
together  on  a  card  ;  I  saw  no  other  device. 

Q.  Did  yon  ever  see  any  use  made  of  these  separate  let- 
ters, or  any  attempt  made  to  nse  them  ? 

A.  No. 

Q.  In  what  part  of  the  honse  did  yon  see  them  ? 

A.  In  the  library — ^nowhere  else. 

Q.  Did  you  see  them  often,  or  only  once  ? 

A.  Only  once. 

Q.  About  how  long  after  Mr.  Parish's  attack  did  you  see 
them? 

A  Probably  a  year. 

Q.  Who  were  present  on  that  occasion,  when  yon  saw 
them  in  the  library  ? 

A.  Mrs.  Parish,  Mr.  Parish,  and  I  think  my  brother  Wil- 
liam.    They  were  on  the  library  table  when  I  saw  them. 

Q.  Did  yon  make  any  inquiry,  or  ask  any  questions  about 
these  things,  when  you  saw  them  there  ? 

A.  I  made  no  inquiry. 

Q.  Was  anything  said  about  them  ? 

A.  Yes,  it  was  supposed,  it  was  conjectured  that  Mr. 
Parish  might  be  made  to  explain  himself  by  means  of  them. 

Q.  Is  that  all  that  was  said  ? 

A.  I  can  call  to  mind  at  present  nothing  more  ;  a  general 
conversation,  I  have  no  doubt,  took  place  upon  the  subject, 
but  I  cannot  call  it  to  mind. 

Q.  Was  it  not  stated  in  substance,  or  to  the  effect,  that 
this  thing  had  been  tried,  and  either  that  Mr.  Parish  could 
not,  or  would  not  make  any  use  of  these  letters  ? 

A.  No. 

Q.  Was  anything  at  all  said  as  to  whether  they  had  tried 
whether  Mr.  Parish  would  use  them  ? 

A.  No. 

Q.  Was  it  said  that  they  were  going  to  try  to  make  him 
use  them  ? 

A.  I  don't  recollect. 
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^  Q.  Was  it  said  they  did  not  intend  to  try  to  make  him 
use  them  ? 

A.  No. 

Q.  Was  any  thing  at  all  said  about  Mr.  Parish  using  or 
trying  to  use  these  letters  ? 

A.  We  had  a  conversation  on  the  subject,  but  I  can't  call 
to  mind  what  it  was. 

Q.  Can  you  not  recollect  any  thing  that  was  said  on  that 
subject,  either  generally  or  in  substance,  or  in  any  other  way  ? 

A.  I  suggested  these  cards  ;  cards  like  these  should  be 
used,  and  went  out  and  bought  them  myself,  late  in  the 
evening,  brought  them  home,  showed  them  to  Mrs.  Parish, 
and  laid  them  on  the  table,  when,  probably,  I  have  no  doubt, 
some  conversation  did  take  place  about  them,  between  Mrs. 
Parish  and  myself  in  relation  to  their  use  ;  I  saw  them  used. 

Q.  Did  you  ever  see  them  after  that  one  interview,  when 
you  thus  produced  and  laid  them  on  the  table  ? 

A.  Only  once  afterwards. 

Q.  At  this  first  interview,  when  you  laid  them  on  the  ta- 
ble, did  Mrs.  Parish  say,  or  in  any  way  give  you  to  under- 
stand, whether  or  not  she  would  use  them,  or  attempt  to  use 
them? 

A.  I  don't  recollect. 

Q.  Can  you  not  recollect  whether  your  sister  declined  to 
follow  or  act  upon  the  suggestion  you  thus  made  to  her,  or 
whether  she  consented  ? 

A.  It  was  very  late  in  the  evening ;  very  little  was  said  on 
the  subject,  because  the  family  retired  to  their  different  apart- 
ments; it  was  very  late  when  I  bought  them,  and  for  that 
reason  very  little  conversation  took  place. 

Question  repeated. 

A.  I  do  not  recollect ;  she  did  not  decline. 

Q.  Was  Mr.  Parish  present  at  that  interview  ? 

A.  I  don't  recollect. 

Q.  When  next  did  you  see  these  letters  ? 

A.  Within  thirty  days  from  the  present  time. 

Q.  Did  you  never  see  them  after  that  night  when  you 
left  them  on  the  table  in  the  library,  until  after  Mr.  Parish's 
death  ? 

A.  No." 

Here  a  day's  adjournment  took  place.  One  might 
suppose  some  little  rectification  of  the  palpable  incon- 
sistencies and  contradictions  of  this  story  would  have 
been  got  up  in  the  interim.    Not  at  all.    It  grew  worse 

52 


610 


and  worse  as  he  went  on.    But  the  fact  ''beggais  de- 
scription/'   I  win  read  on : 
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Q.  After  that  evemng  interview  at  which  you  brought 
in  these  separate  letters,  had  you  ever  any  conversation  with 
Mrs.  Parish  about  these  letters  ? 

A.  I  may  have  had,  bat  I  don't  recollect  at  the  moment 
what  I  said. 

Q.  Do  you  recollect  whether  you,  after  that  evening,  ever 
siud  any  thing  to  her  about  them,  or  whether  she  ever  said  any 
thing  to  you  about  them  ? 

A.  I  do  not  recollect  the  fact,  but  I  have  no  doubt  we 
did ;  it  would  be  a  natural  circumstance,  but  I  cannot  call  it 
to  mind. 

Q.  Have  you  no  recolleetion  or  impression  of  any  kind,  as 
to  your  having  asked  her  anything  about  them  ? 

A.  I  have  no  present  recollection  of  it ;  I  have  no  doubt 
I  did  ;  it  would  be  very  natural,  as  I  said  before. 

Q.  Have  you  no  recollection  or  impression  of  having 
spoken  to  any  one  else  about  them,  after  that  evening,  in  the 
lifetime  of  Mn  Parish  ? 

A.  I  very  probably  have,  but  cannot  call  it  to  mind. 

Q.  Did  you  suppose,  on  the  evening  when  you  brought 
those  letters  home,  that  a  trial  would  be  made  whether  Mr. 
Parish  could  or  would  use  them  ? 

A.  I  must  have  so  supposed. 

Q.  Did  you  change  that  supposition  before  you  went  to 
bed  and  to  sleep  that  night  ? 

A.  No. 

Q.  Did  you  know,  hear,  understand  or  suppose,  at  any  time 
during  Mr.  Parish's  life,  that  any  attempt  had  been  made  to 
induce  him  to  use  those  letters  ? 

A.  I  think  I  have  been  told  so,  heard  so. 

Q.  Were  you  told  so  during  the  life  of  Mr.  Parish  ? 

A.  I  was. 

Q.  How  soou  after  that  night  ? 

A.  I  don't  know. 

Q.  Was  it  within  a  month  after  that  night  ? 

A.  Yes. 

Q.  Was  it  within  a  day  or  two  after  that  night  ? 

A.  I.  don't  know. 

Q.  Who  told  you  that  the  trial  had  been  made  ? 

A.  I  suppose  it  must  have  been  Mrs.  Parish. 

Q.  What  did  she  tell  you  ? 

A.  I  don't  recollect  the  words. 
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Q.  Do  you  not  recollect  the  substance  or  purport  of  what 
she  told  you,  or  any  part  of  it  ? 

A.  The  substance  probably  was  his  unwillingness  to  make 
the  attempt. 

.  Q.  Did  she  tell  you  anything  about  the  way  or  manner  in 
which  she  tried  to  make  him  use  them  ? 

A.  I  don't  know. 

Q.  Did  you  ask  her  any  questions  about  the  way  or  manner 
in  which  she  made  the  trial,  or  the  trial  was  made  ? 

A.  I  don't  recollect. 

Q.  Did  she  tell  you  anything  about  what  Mr.Tarish  did, 
or  the  way  he  acted  when  the  trial  to  make  him  use  those  let- 
ters was  had  ? 

A.  I  don't  recollect. 

Q.  Did  anybody  else,  in  the  lifetime  of  Mr.  Parish,  tell 
you  anything  about  how  Mr.  Parish  acted  when  that  trial  was 
made  ? 

A.  I  don't  recollect. 

Q.  Had  you  any  more  than  one  conversation  with  Mrs. 
Parish  about  those  letters,  after  the  evening  you  brought  them 
home,  and  in  the  lifetime  of  Mr  Parish  ? 

A.  I  don't  recollect. 

Q.  Did  it  ever  occur  to  you  that  you  would  like  to  see  this 
experiment  tried,  or  that  you  would  like  to  try  it  yourself  ? 

A.  I  don't  recollect ;  it  may  ;  I  can't  call  it  to  mind. 

Q.  Can  you  give  any  reason  why  you  did  not  make  such  a 
trial  yourself,  or  have  one  or  more  such  trials  made  in  your 
presence  ? 

A.  I  can  give  no  reason ;  it  may  be  for  the  reason  I  was 
not  at  home  in  the  daytime. 

Q.  Where  did  you  buy  the  letters  ? 

A.  I  don't  know  the  name  of  the  person  who  kept  the 
store — ^it  was  not  far  from  14th  street — I  am  inclined  to  think 
it  was  in  the  Bowery,  below  Union  Square ;  it  was  at  a  toy 
store. 

Q«  Do  you  keep  a  petty  expense  book,  in  which  you  enter 
small  items  of  expenditure  ? 

A.  My  mercantile  firm  does  ;  I  have  no  such  private  book. 

Q.  Could  you  now  go  to  and  find  the  place  where  you 
bought  those  letters  ? 

A.  No. 

Q.  Were  they  paid  for  out  of  yours,  or  out  of  Mrs.  Parish's 
funds  2 

A.  They  must  have  been  paid  for  out  of  Mrs.  Parish's 
funds ;  I  paid,  and  she  refunded  me. 
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Q.  Did  Bhe  keep  any  memoiandum  of  smJl  or  petty  ex- 
penses ? 

A.  She  did  not. 

[The  alphabet  was  now  produced.] 

^'  Q.  Did  you  ever,  at  any  time  in  the  life  of  Mr.  Parish, 
advise  Mrs.  Parish,  or  anybody  else,  to  try  any  other  means 
than  those  letters,  to  get  at  Mr.  Parish's  meaning  or 
wishes  ? 

A.  I  don't  recollect — ^I  don't  know. 

Q.  Do  you  know  of  any  other  person  having  spoken  to  or 
in  the  hearing  of  Mrs.  Parish,  or  giving  any  advice  on  that 
subject  ? 

A.  I  don't  recollect. 

Q.  Were  you  fully  satisfied  in  your  own  mind,  from  the 
period  when  this  trial  with  these  letters  was  made,  that  Mr. 
Parish  could  not  be  induced  to  use  such  tetters  ? 

A.  I  have  no  recollection  on  the  subject. 

Q.  Do  you  not  recollect  what  your  own  opinion  was  ? 

A.  No. 

Q.  Did  you  not  believe  whatever  your  sister  told  you  about 
it? 

A.  I  believe  she  is  a  lady  of  strict  veracUr,  and  I  belieTC 
what  she  says. 

Question  repeated. 

A.  Whatever  she  told  me  I  certainly  believe. 

Q.  Are  you  not  certain  that  she  told  you,  or  in  some  form 
gave  you  to  understand,  that  the  attempt  to  make  Mr.  Parish 
use  these  letters  had  failed  ? 

A.  No. 

Q.  Are  you  not  certain  that  in  some  way  you  ascertained 
from  somebody  to  your  satisfaction,  soon  after  you  bought 
these  letters,  that  the  attempt  to  make  Mr.  Parish  use  them 
had  faUed  ? 

A.  No. 

Q.  Do  you  mean  to  be  understood,  that  so  far  as  your  pres- 
ent recollection  will  serve  you,  you  did  not  know  or  learn,  and 
did  not  form  a  belief  or  opinion  that  some  attempt  had  been 
made  to  induce  Mr.  Parish  to  use  these  letters,  and  that  soch 
attempt  had  failed  ? 

A.  I  recollect  nothing  on  the  subject  but  what  I  have  said 
previously.  * 

Question  repeated. 

A.  I  do." 
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It  is  impossible  to  construct  on  this  testimony  any 
theory  as  to  the  mode  and  extent  of  the  experiments 
made,  "  I  don't  recollect "  meets  us  at  every  step.  He 
says  he  saw  the  letters  used,  and  again  he  says  he 
neither  saw  them  used,  nor  saw  any  attempt  made  to 
use  them.  But  it  would  be  idle  to  descant  upon  his 
self-contradictions.  Of  a  few  things,  however,  we  can 
assure  ourselves.  First,  the  letters  were  obtained  and 
placed  before  Mr.  Parish  during  the  first  year  of  his 
apoplectic  period ;  secondly,  no  use  was  made  of  them ; 
thirdly,  so  wholly  desperate  and  impracticable  did  ef- 
forts to  employ  them  appear  to  those  around  the  tes- 
tator, that  if,  in  point  of  fact,  even  so  much  as  one  ex- 
periment was  actually  tested,  the  letters  were  at  once 
cast  aside,  and  no  subsequent  attempt  was  ever  made  to 
use  them  at  any  time. 

Another  point  of  some  importance  is  established  : 
the  alphabet  is  here  in  Court,  and  it  cannot  be  pre- 
tended that  the  letters  were  not  sufficiently  large  to  be 
easily  seen  by  the  testator,  or  that  the  material  on 
which  they  were  placed  was  too  heavy,  or  in  any  other 
way  unfitted  for  use,  or  inconvenient. 

Here  my  clients  gain  by  that  circumstance,  which 
constitutes  the  whole  capital  of  the  proponent ;  that  is 
to  say,  the  respectability  of  her  witnesses.  The  most 
respectable  men  are  human,  and  subject  to  temptation. 
They  may  do  wrong ;  they  are  liable  to  short-comings ; 
but  a  respectable  man,  of  established  character,  when 
put  upon  the  stand  as  a  witness,  wiU  not  generally  deny 
directly  and  by  point-blank  negative,  an  obvious,  pal- 
pable, indubitable  fact,  well  known  to  other  persons. 
Mr.  Henry  Delafield  is  a  highly  respectable  citizen. 
He  knew  the  fact  that  he  had  bought  those  letters  and 
brought  them  home,  with  a  view  to  their  use  by  Mr. 
Paidsh.    He  could  not  palter  with  his  conscience  about 
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it.  His  sister  knew  he  had  done  it ;  most  probably 
some  of  his  brothers  knew  he  had  done  it;  some  of  the  | 
servants  may  well  have  known  it ;  and  it  was  impoasb 
ble  to  conceal  the  main  fact.  Fisher  might  have  sworn 
point-blank  that  suchi  a  thing  was  never  seen  or  beard 
of,  to  his  knowledge;  bnt  Mr.  Henry  Delafidd 
conld  not  do  so.  No  man  of  his  position  could  do  it 
He  had  no  inclination  to  do  it ;  his  honor  forbade  it; 
his  conscience  forbade  it ;  he  conld  not  avoid  disclosing 
the  fact,  whatever  conseqaences  might  result,  For  go 
mnch,  and  just  so  much— in  this  place  as  in  other  parts 
of  these  proofs — ^we  return  ovr  aincere  shanks  to  Mr. 

Respectability. 

All  through  the  esse  we  have  obtained  importaat 
facts  ivom  the  iro^^diy  honor,  and  perhaps  the  worldlj 
conscience,  wiich  belong  to  the  respectability  oi  the 
other  side.  But  that  is  all  we  ever  got  from  it.    When 
we  came,  in  our  cross-examinations,  to  things  that  were 
in  any  degree  matter  of  opinion,  Respectability  was  ever 
sadly  at  fault.     When  the  inquiry  was,  whether  a  par- 
ticular conversation  took  place,  whether  a  particular 
nnderatanding  was  had,  whether  some  minute  occur- 
rence, not  accompanied  by  a  hard  physical  presenta- 
tion memorable  to  sight  or  touch,  did  actually  take 
place— Respectability  found  "Yes,''  or  "No,"  or  **I 
don't  recollect,"  equally  within  its  power,  according  to 
the  color  of  its  wishes  or  the  desire  of  its  friends.    To 
such  inquiries  as  we  instituted  concerning  the  experi- 
ments with  these  cards,  and  the  conversations  concern- 
ing them,  it  was  easy  to  say,  "  I  don't  recollect,"  "I 
don't  recollect,"  "  I  don't  recollect,"  "  I  don't  recollect," 
"  I  don't  know,"  or  "  I  can't  say."    But  the  fact  that 
they  existed,  and  were  brought  home  to  the  house, 
could  not  be  denied. 

In  the  testimony  of  Mr.  Henry  Delafield — ^fittmg  as  it 
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does,  most  admirably  ¥dth  the  testimony  of  Mr.  Lord  at 
the  commencement  of  this  examination — ^you  see  the  ani- 
mus that  prevailed  throughout.  In  the  miserable  equivo- 
cation of  the  unworthy  witness,  Fisher,  on  the  same  sub- 
ject, that  animus  is  further  developed.  In  Mrs.  Parish's 
remark,  that  it  was  "  impudence  in  Mr,  Folsom  to  propose 
any  such  thing  "  as  using  the  alphabet,  we  have  proof  to 
the  same  effect,  though  in  another  form. 

The  proponent  and  her  friends  apply  no  tests ;  they 
institute  no  experiments;  they  make  no  trials.  If  any 
thing  of  the  kind  takes  place,  great  care  is  taken  to  con- 
ceal it. 

In  this  elaborate  effort  to  conceal  this  attempted  use  of 
the  alphabet,  and  its  accompanying  circumstances,  I  claim 
that  the  proponent  and  her  advisers  have  revealed  their 
consciousness  that  the  fact,  if  proven,  would  be  fatal  to 
her  case. 

Using  this  child's  alphabet  was  the  simplest  of  all  pos- 
sible forms  in  which  the  testator  could  have  been  called 
upon  to  employ  his  understanding.  By  their  aid  he  could 
have  communicated  his  wishes  to  others  at  all  times,  vnth 
the  greatest  facility.  It  was  the  easiest  and  simplest  of 
all  possible  methods  of  communicating  ideas  by  written 
signs.  It  involved  no  exercise  of  any  physical  effort  what- 
soever. Any  other  writing  did  require  some  effort ;  and  if 
total  inability  to  use  the  block  or  card  letter  be  estab- 
lished, as  it  certainly  is,  it  must  be  idle  to  inquire  whether 
the  testator  ever  wrote  anything,  or  used  the  alphabet  in 
any  other  way.  Yet  it  is  asserted,  on  the  part  of  the  pro- 
ponent, that  he  could  write,  and  did  write.  The  evidence 
on  this  subject  may  deserve  some  observation — at  least 
for  the  purpose  of  showing  that  it  is  another  of  the  false 
pretences  on  which  these  codicils  are  sought  to  be  sup- 
ported. 

I  insist  that  the  testator  never,  in  fact,  wrote  a  single 
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word  or  cbaracter^  or  made  even  a  cross  mark  to  a  docu- 
ment, as  a  substitute  for  the  sign  manual  of  authentication. 
Let  us  see  how  the  evidence  stands  on  this  subject.     Fisher 
says  he  wrote  "horse."  (II.  f.  1246.)    Mr.  Fisher  may 
ride  off  on  that  part  of  his  testimony.    I  shall  make  no 
further  observations  upon  him.     I  merely  state  it  for  the 
purpose  of  showing  that  it  is  not  overlooked.     I  do  not 
stop  to  prove  that  the  statement  is  fidse.    Mrs.  Parisb  ex- 
claimed that  the  testator  wrote  the  word  "  Wilk."  (I.  f. 
3047,  ante,p.)  And  Fisher  swears  to  that  also  (II.  f  .  969) ; 
but  I  have  observed  upon  the  proof,  and,  as  I  think,  de- 
monstrated that  the  testator  never  jvrrote  any  such  word. 
Nothing  else  in  the  way  of  wnti^^  ^  ascribed  to  Imn  by 
any  witness,  except  the  aboi^^'^^  attempts  at  a  si^atnre, 
testified  fo,  or  ratber  testiAeA  about,  by  Dr.  Delafie/d.      It 
is  said  he  made  marks.     I  deny  that  he  ever,  made  ozie?. 
I  deny  that  he  ever  even  found  his  way  to  the  place  whero 
a  mark  was  to  be  made.     I  must  take  up,  in  detail,  tlie 
pretences  that  he  did  these  things,  and  disprove  each,  in 
its  order. 

The  allegation  that  he  made  signatures,  or  partial  sig- 
natures, rests  on  the  testimony  of  Dr.  Delafield.     Let  us 
see  what  that  testimony  amounts  to.    The  Doctor  states, 
as  an  inference  or  conclusion,  that  the  testator  wrote  his 
signature,  "  Heniy  Parish  "  (I.  f.  3050) ;  but  when  pinned 
down  to  stating  facts,  the  Doctor  is  not  able  to  say  that 
he  ever  wrote  Henry,  or  got  further  with  the  surname  than 
about  as  far  as  *'  Par."  (I.  f.  8273.)     That  is  the  utmost 
Dr.  Delafield  has  ventured  to  say.  (I.  f.  3260  to  3280.) 
What  degree  of  confidence  can  you  repose  in  Dr.  Dela- 
field's  statement,  even  to  this  much  P    I  mean,  how  con- 
fident can  you  be  of  his  accuracy  ?    Of  course,  he  meant 
to  speak  the  truth ;  but  does  he  remember  that  Mr.  Parish 
was  not  aided  ?  ' 

In  discussing  the  evidence  of  Messrs.  Biyson  and  Dun-     j 
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ning,  and  the  evidence  touching  the  facts  that  occurred  at  the 
making  of  these  contested  Codicils,  I  hope  to  convince  your 
Honor  that  the  testator  never  once  made  a  mark,  or  found  the 
place  at  which  to  put  one.  But  before  quitting  the  gen- 
eral subject  of  the  testator's  writing,  I  must  call  attention 
to  a  single  point.  Dr.  Delafield  admits  that  when  en- 
deavoring to  make  the  testator  write  his  name,  he,  the 
Doctor,  wrote  and  placed  before  him  the  words,  Henry 
Parish,  as  a  copy  is  placed  before  a  child  for  imitation.  (I. 
f.  8265  to  3268.)  In  this  enlightened  age,  as  we  flatter 
ourselves  it  is — ^in  this  cute  and  cunning  age,  as  most  cer- 
tainly it  is — a  learned  Doctor  takes  up  as  a  subject  for 
philosophical  experimentation,  a  man  who,  among  Pearl- 
street  merchants  and  Wall-street  operators,  had  always 
,/r  maintained  his  ground  successfully  against  all  comers ;  who 
g  has  reached  the  ripe  age  of  fifty,  and  is  in  the  full  maturi- 
jre  ty  of  intellectual  power ;  but  the  learned  Doctor  assuming 
that  his  subject  may  have  forgotten  the  letters  of  his  own 
name,  writes  a  copy  and  sticks  it  up  before  his  eyes,  that  he 
may  imitate  it  if  he  can.  From  this  precaution  we  should 
naturally  think  the  Doctor  a  very  careful  man.  He  cer- 
tainly subjects  his  patient  to  no  very  severe  test :  he  takes 
due  care  on  that  head,  and  seems  by  no  means  presump- 
tuous. But  when  the  same  Doctor  comes  into  a  Court  of 
justice,  and  d^lares  that,  in  his  opinion,  that  man  was  pos- 
sessed of  full  mental  capacity,  what  shall  we  think  of  it  ? 
If,  to  use  the  language  of  Dr.  Delafield  himself,  he  testifies 
that  he  "  never  had  a  doubt  upon  the  subject "  (I.  f.  3029), 
what  must  we  think  of  the  Doctor  ?  He  never  had  a  doubt 
that  Henry  Parish  had  a  sound  mind,  and  considered  that 
he  possessed  a  great  degree  of  intelligence  (I.  f.  3068) ;  yet 
he  wrote  that  gentleman's  name  for  him,  and  put  it  up  before 
him,  lest  perchance  he  should  have  forgotten  how  to  spell 
it !  Why  this  was  the  very  definition  of  an  idiot  in  the 
days  of  old  Swinburne,  when  judges  struggled  so  hard  to 
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defeat  the  imputation  of  idiocy  because  it  involved  the  like 
consequences  as  criminality.  Even  at  that  time^  it  was 
held  that  a  man  who  had  forgotten  his  own  name,  or  that  of 
his  father  or  mother,  or  could  not  count  five,  was  an  idiot. 
Here  is  a  testator  who  is  supposed  to  have  foi^tten  his 
own  name,  and  the  learned  Doctor  who  so  supposed,  has 
the  courage  to  ventilate,  on  oath,  this  strongly  expressed 
opinion  in  favor  of  his  capacity  and  "  inteUigence ! "  In 
the  name  of  reason,  what  kind  of  intelligence  does  the 
witness  refer  to  ?  Surely,  he  must  have  read  the  legal 
lexicon  of  my  legal  friends  upon  the  other  side,  and  testi- 
fied according  to  their  definition.  He  must  hold  that,  if  a 
man  has  any  mind  of  any  description,  if  he  is  capable 
of  Uving  and  eating,  and  desiring  his  meat  and  drink, 
he  has  understanding ;  and  if  he  can  neither  write  nor 
speak  so  as  to  manifest  the  existence  of  delusive  con* 
ceptions,  that  understanding  cannot  appear  to  be  dis- 
ordered ;  and  hence  he  must  be  pronounced  a  man  of 
sound  mind.  So  swore  the  two  doctors,  in  the  case  of 
Alice  Lispenard.  (Ante,  p.  297.) 

Confining  our  observations  to  the  affirmative  evi- 
dence attempted  by  the  proponent,  we  see  that  there 
is  not  only  an  absence  of  any  satisfactory  evidence  that 
the  testator  ever  made  a  signature,  a  single  character, 
or  even  a  mark ;  but  thei-e  is  also  a  very  strong  pre- 
sumption afforded,  that  he  never  did  any  of  these  things. 
On  the  other  hand,  we  have  positive  and  direct  testi- 
mony|on  the  subject  of  his  inability  to  write  at  all.  One 
of  our  witnesses,  who  is  unquestioned  as  to  intelligence, 
gave  evidence  of  the  most  convincing  character.  The 
experiment  upon  the  blackboard  is  distinctly  proven 
by  Simmons,  whom  they  declined  to  cross-examine. 
(I.  f.  1709.)  That  witness  swears  that  repeated 
and  strenuous  efforts  were  made  to  induce  the  testator 
to  make  some  sort  of  a  character  with  chalk  upon  the 
blackboard ;  and  he  testifies  to  the  entire  failure   of 
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those  eflforts.  He  also  proves  the  like  attempt  with  the 
pencil,  and  a  like  failure.  The  testator  could  not  make 
any  single  letter.  (I.  f.  1712.)  The  proponent's  coun- 
sel have  expressly  acknowledged  Simmons  to  be  an  un- 
impeached  and  unimpeachable  witness. 

If  more  evidence  is  needed,  we  refer  to  the  fact  that 
Mrs.  Parish  seems  carefully  to  have  preserved  all  docu- 
ments, or  letters,  or  bits,  or  scraps  of  paper,  that  might 
possibly  help  her  case — and  if  the  testator  had  ever  writ- 
ten anything,  she  certainly  would  have  had  clear,  direct 
and  positive  evidence  of  the  fact,  and  would  have  pro- 
duced the  writing  itself.  From  the  whole  evidence,  I 
conceive  it  to  be  clear  that  he  never  wrote  a  single  word, 
or  a  single  letter,  during  the  apoplectic  period.  And 
unless  you  shall  believe  that  he  made  marks  at  the 
Phoenix  Bank,  on  two  occasions  when  stock  was  trans* 
ferred,  as  testified  to  by  Mr.  Bryson,  or  that  he  made 
marks  to  the  codicils  in  question,  I  think  you  will  be 
compelled  to  draw  the  same  negative  conclusion  as  to 
the  allegation  that  he  made  marks. 

Ability  to  count  is  considered  a  test  of  capacity ; 
but  this  test  was  never  applied  to  the  testator.  There 
is  not  a  shadow  of  evidence  that  he  ever  counted  any- 
thing. Henry  Delafield,  indeed,  undertook  to  prove  it* 
He  said  he  saw  the  testator  put  a  piece  of  silver  on  the 
table,  add  another  to  it,  and  another  to  that,  and  then 
put  all  three  into  his  pocket.  And  he  thence  infers  that 
the  testator  could  count.  (HI.  f.  121,  327.)  On  an- 
other occasion,  says  the  witness,  he  put  some  coupons 
on  top  of  other  coupons.  (HL  f.  328.)  These  facts 
afford  no  evidence  that  the  testator  counted  the  silver 
or  the  coupons.  If  anybody  had  said  to  Henry  Parish, 
"  give  me  three  and  sixpence,''  and  from  money  on  the 
table,  or  within  his  reach,  he  had  told  off  the  required 
sum,  he  would  have  given  evidence  of  capacity  ten 
thousand  times  higher  than  anything  that  has  been 
offered  in  this  case. 
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The  pretended  gifts  inter  vivoa^  should  alone  be 
fatal  to  these  Codicils.  In  no  tribunal  where  reason  or 
justice  prevails,  can  it  ever  be  supposed  that  this  gen- 
tleman gave  all  his  money  at  once,  slap-dash  to  his  wife, 
as  fast  as  it  came  into  his  hands.  Why  did  she  ask  him 
for  it,  I  should  like  to  know  ?  We  must  suppose  she 
did  ask,  for  certainly  he  could  not  originate  the  idea. 
Thus  every  day  and  hour  we  have  her  asking :  My 
dear,  will  you  give  me  this  ?  My  dear,  shall  I  take  the 
bond  and  mortgage  in  my  own  name  ?  Why,  in  the 
name  Heaven,  did  she  ask  such  questions  ?  What  right 
had  she  to  do  so  ?  Why  suggest  these  things  constant- 
ly in  this  way  ?  Why  grasp  everything  ?  Even  if  she 
got  his  consent,  in  what  light  does  she  stand  before  your 
Honor  ? 

Here  is  a  wife,  with  an  enfeebled  husband  completely 
dependent  upon  her  for  the  care  of  his  person  and  for 
every  comfort — his  relatives  excluded  from  the  house, 
his  sensual  enjoyments  at  the  table  limited  at  her  plea- 
sure— and  she  duns  him  each  day,  and  each  hour, 
whenever  a  dollar  comes  in,  with  the  demand,  "  Will 
you  give  me  this  ?  "  Even  if  we  could  believe  that  she 
did  ask,  and  did  get  an  express  gift  in  each  instance, 
and  that  the  testator  had  capacity  to  make  a  testament, 
the  use  made  by  the  proponent  of  her  power,  in  thus 
importuning  him,  giving  him  no  peace,  insisting  upon 
an  immediate  gift  of  everything,  and  getting  it — ^should 
alone  be  fatal  to  the  Codicils. 

It  proves  an  entire  absence  of  free-agency.  If  Mrs. 
Parish  addressed  her  husband  in  the  presence  of  Youngs, 
the  carpenter,  and  said  to  him,  "  Will  I  make  out  the 
mortgage  in  my  own  name  ? "  and  he  bowed,  or  Mr. 
Youngs  thought  he  did,  what  does  that  prove?  Why 
should  she  ask  such  a  question  ?  Why  thus  strip  the 
man  of  all:his  property,  in  his  lifetime?  (11.  f  704-'5, 
111.  f  1812,  2127.)     The  bare  idea  is  monstrous. 
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It  does  not  seem,  however,  to  be  claimed  that  she 
did  ask  for  everything,  or  get  everything  by  specific 
gifts  from  day  to  day.  But  if  not,  and  the  gifts  intjsr 
vivos  stand  upon  a  general  habit,  such  as  Henry  Dela- 
field  speaks  of,  why  was  this  scene  gotten  up  in  the 
presence  of  the  carpenter.  Youngs  ?  The  proponent  has 
not  been  able  to  prove  half  the  gifts  that  she  insists 
upon.  This  shows  that  she  regarded  the  man  as  virtu- 
ally dead,  and  for  that  reason  did  not  take  care  to  have 
proof  of  his  consent  to  all  her  appropriations  of  his  prop- 
erty. 

Mr.  Henry  Delafield  exhibits  the  machinery  by  which 
these  gifts  were  to  be  established.     (III.  f.  47,  340.) 

Whenever  stocks  were  bought,  the  stock  certificates 
were  read  over  in  his  presence,  and  whenever  money 
was  invested  on  bond  and  mortgage,  the  mortgage  was 
read  over  to  him.  He  listened,  was  very  attentive,  and 
according  to  Mr.  Henry  Delafield,  the  whole  mortgage 
was  read  over,  as  a  sailor  would  say,  "  from  stem  to 
stern."  Not  only  all  the  boundaries  in  feet  and  inches, 
but  all  the  wordy  forms,  "  lands,  tenements,  heredita- 
ments, and  the  appurtenances  thereunto  belonging,  or 
in  any  wise  appertaining" — "  provided  always  however, 
nevertheless" — "  to  the  contrary  in  any  wise  notwith- 
standing"— "  to  whomsoever  these  presents  may  come, 
&c.,  &c."  He  says  Mr.  Parish  looked  on,  and  listened 
with  profound  attention.  Doubtless  he  did,  and  was 
greatly  edified!     (I.  f.  47,  335,  338  to  342.) 

At  first  I  supposed  that  perhaps  they  had  read  over 
to  him  only  the  written  part,  and  abridged  the  de- 
scription ;  but  Henry  Delafield  says  they  read  over 
the  whole.  (III.  f.  338.) 

They  read  to  him  the  description  of  the  mortgaged 
premises.  Twenty-five  feet  in  a  certain  direction,  thirty- 
five  feet  in  another,  forty-two  feet  three  inches  and 
three  quarters  of  an  inch  in  another ;  and  the  testator 
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listened  to  the  whole  of  it  with  the  greatest  attention. 
Well,  that  may  be  true.  I  suppose  it  is  true ;  but  is 
not  the  whole  thing,  the  veriest  of  farces?  Mr. 
Delafield  swears  that  he  read  over  the  mortgages  to 
him,  but  not  when  they  were  taken.  He  read  the 
bonds  to  him  immediately  on  their  being  taken,  but  he 
did  not  read  the  mortgages  to  him,  until  they  were  re- 
turned from  the  register's  office,     (III.  £  48.) 

I  have  said  this  reading  over  in  the  testator^s  pres- 
ence, was  a  mere  farce. 

I  will  prove  it. 

Mr.  Henry  Delafield  identifies  a  few  mortgages  as 
to  which  he  is  certain  that  this  process  was  performed. 
The  Davison  mortgage  is  one  of  them. 

The  bond,  Mr.  Delafield  assures  us,  was  read  over  to 
him,  and  the  mortgage  also  was  read  over  to  him  after  it 
had  got  back  firom  the  register's  office.  (III.  £  338.)  I 
have  not  the  slightest  doubt  of  it.  This  is  just  as  true  as 
the  rest.  The  mortgage  was  taken  only  four  or  five  days 
before  the  testator's  death  ;  but  it  certainly  was  read  over 
to  him ;  that  was  easily  done.  The  journey  to  Green- 
wood cemetery  was  not  a  very  long  one,  and  the  little 
monument  over  his  mute  corpse  was  fiill  as  intelligent  an 
auditor,  and  it  was  much  less  likely  to  dissent. 

It  is  well  known  that  we  get  a  paper  back  fipom  the 
register's  office  say  a  month  or  two  after  it  is  sent  there. 
Still  I  must  admit  that  the  ceremony  of  reading  was  just 
as  well  performed  in  that  case  as  in  any  other. 

A  couple  of  arguments  have  been  urged  which  I  will 
here  notice. 

My  learned  friend  (Mr.  Evarts)  has  said,  that  if  Mr. 
Parish  was  of  unsound  mind,  those  about  him  acted  like 
lunatics ;  for  when  he  was  sick  they  visited  him,  treated 
him  kindly,  and  talked  to  him  in  a  consolatory  tone.  Thk 
argument  erroneously  presupposes  that  if  his  mind  was 
unsound,  he  must  have  been  incapable  of  appreciating  tlus 
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kindness.  That  is  not  a  just  presumption.  When  your 
horse,  or  your  dog,  is  wounded  or  sick,  do  you  not  visit 
the  outhouse,  look  at  and  talk  to,  the  poor  animal  P  Does 
not  the  kind-hearted  master  often  stroke  his  horse's  neck ; 
does  he  not  play  with,  and  in  many  ways  recognize  and 
try  to  cheer  up  his  poor  dog  ?  Who  fails,  on  such  occa- 
sions, to  speak  precisely  as  if  the  animal  understood  our 
language  ?  Who  omits  to  say,  "  Poor  fellow,  I  hope  youTl 
soon  get  well !  "  Who,  I  say,  fails  to  do  all  these  things  ? 
Certainly  no  one  who  has  in  his  nature  the  slightest  sus- 
ceptibility to  kind  emotions ;  and  where  is  the  horse  or 
dog  so  dull,  that  he  does  not  indicate  emotions  of  pleasure 
upon  receiving  these  kind  attentions  ?  Yet  these  are  the 
circumstances  brought  forward  as  proving  that  Henry 
Parish  must  have  been  a  man  of  sound  mind,  or  been  sur- 
rounded by  a  set  of  lunatics. 

It  is  also  asserted  that  if  the  bmthers  had  con- 
sidered Mr.  Parish  incompetent  to  make  a  will, 
they  would  have  sued  out  a  writ  de  lunatico  in- 
quirendo. 

This  position  figured  very  extensively  in  my  friend's 
remarks ;  it  appeared  more  than  once,  more  than  twice, 
and  it  was  dwelt  upon  each  time  at  considerable  length. 
It  is  said  that  the  parties  opposing  the  probate  of  these 
Codicils,  must  have  contemplated  at  one  time  suing 
out  a  writ  de  hmatico  inquirendo.  The  name  of  that 
writ  does  not  appear  in  the  proofs.  I  believe  there  is 
no  evidence  that  any  of  the  parties  to  this  controversy 
— except  possibly  Mr.  Sherman — ever  contemplated 
any  judicial  inquiry.  Certainly  those  whom  I  repre- 
sent  never  did,  and  we  are  not  at  all  responsible  for  the 
acts  or  the  thoughts  of  others.  (I.  f.  1843.)  Although 
there  is  no  proof  of  any  such  thing,  I  will  assume  that, 
when  he  was  refused  admittance  to  his  brother's  house, 
Mr.  Daniel  Parish  entertained  the  question  whether  a 
writ  de  luncUico  inquirendo  ought  to  be  sued  out,  his 
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brother's  incapacity  judicially  ascertained,  and  his  pro- 
perty placed  in  proper  hands«  I  will  also  assume  that 
Mr.  Daniel  Parish  consulted  competent,  legal  advisers, 
on  that  subject,  and  was  advised  not  to  adopt  the  mea* 
sure.  I  will  assume  that  this  advice  was  the  result  of 
deliberate  consideration,  by  a  sound  and  intelligent  judg- 
ment What  then  ?  My  learned  friend  says,  that  such 
a  fact  would  prove  that  Daniel  Parish  did  not  dare  to 
assert  incapacity.  According  to  my  learned  friend^s 
phrase,  it  proves  that  he  was  afraid  to  **  bell  the  Cat" 
He  has  not  told  us  who  he  intended  to  personify  by 
this  figure.  He  certainly  did  not  intend  to  apply  it 
to  the  testator.  Henry  Parish  never  exhibited  a  feline 
nature.  There  was  nothing  cat-like  about  him.  So 
my  learned  friend  will  much  oblige  us  by  stating  who 
was  the  cat  that  Daniel  Parish  feared  to  encounter. 

I  can  imagine  a  very  proper  and  solid  reason  for 
not  suing  out  a  writ  dc  hinaiico  inqvirendo^  and  there- 
fore may  suppose  that  such  reasons  influenced  or  were 
the  cause  of  forbearance  in  that  respect  For  the  care 
of  the  testator's  person,  it  could  not  have  been  neces- 
sary. He  was  in  the  charge  of  his  wife,  and  unless  she 
was  suspected  of  a  design  to  destroy  his  health  or  life 
wilfully,  or  by  culpable  neglect,  no  such  writ  was  neces- 
sary. He  was  not  only  in  the  custody  of  his  wife,  but 
it  was  known  that  Dr.  Delafield,  a  gentleman  of  the 
greatest  respectability,  was  in  daily  attendance  upon 
him.  A  writ  de  lunatico  was  therefore  altogether  un- 
necessary for  any  purpose  that  could  move  a  brother^s 
love. 

Personal  comfort,  health,  and  life  were  all  -well 
cared  for.  For  what  purpose,  then,  should  sucli  a 
writ  be  prosecuted,  unless  it  was  to  grasp  the  property  ? 

If  Mr.  Daniel  Parish,  and  his  counsel,  concluded 
that  Mr.  Henry  Parish  was  insane,  and  consequently  a 
proper  subject  for  the  writ  de  lunatico^  they  would 
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naturally  conclude  also,  that  all  arts  and  contrivances 
that  could  be  planned  or  carried  through  by  his  wife, 
for  the  purpose  of  obtaining  his  property,  would,  at 
the  proper  time,  be  brought  to  a  fair  test,  and  would 
prove  ineffectual.  There  was  no  necessity,  therefore, 
for  the  writ,  either  to  protect  his  personal  interests, 
or,  indeed,  to  take  care  of  his  property.  There  was 
no  apprehension  of  waste  or  extravagance.  If  Mr. 
Parish  was  competent,  he  would  not  waste ;  if  he  was 
incompetent,  he  could  not  waste.  His  wife  was  not 
suspected  of  any  inclination  to  waste,  and,  indeed,  the 
Delafield  family  had  an  established  reputation  as  care- 
ful, painstaking  people.  They  were  sure  to  take  good 
care  of  any  money  that  came  into  their  hands,  and 
they  were  all  personally  trustworthy,  and  pecuniarily 
responsible. 

Again:  neither  Daniel  Parish  nor  his  advisers 
could  be  absolutely  certain  that  the  testator's  mental 
health  was  irrecoverably  lost. 

They  had  a  right  to  look  to,  and  consider  the  fu- 
ture— ^such  an  event  as  his  restoration  to  sanity. 

If  his  understanding  had  returned  at  the  end  of 
two  or  three  years,  how  unpleasant  to  him  would  be 
the  reflection  that  his  infirmities  had  been  the  subject 
of  a  public  judicial  investigation.  This  would  have 
been  a  good  motive  for  forbearance :  and,  indeed,  this 
is  the  argument  on  the  other  side.  The  learned  coun- 
sel says:  "Oh!  Mr.  Daniel  Parish,  you  were  afi^aid  to 
bell  the  cat — ^you  were  afraid  that  if  you  exposed  your 
brother  to  the  world  as  an  idiot,  he  might  subsequent- 
ly recover  his  understanding,  and  disinherit  you." 
Would  it  not  be  as  fair  and  as  just  to  say :  "  You  were 
aJfraid  that  your  brother  Henry  might,  in  his  lifetime, 
on  returning  from  darkness  into  light,  suffer  mortifica- 
tion at  seeing  himself  published  and  recorded  as  an 
idiot  ?  "    In  the  very  strongest  view  that  can  be  taken 
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of  the  matter,  it  is  altogether  equivocal  whether,  in 
abstaining  from  the  prosecution  of  a  writ  de  lunatico 
inquirendo^  the  brothers  were  influenced  by  any  such 
considerations  as  are  suggested  by  the  proponent's 
counsel. 

So  much  for  the  attempt  to  infer,  from  the  fraternal 
tenderness  and  discreet  forbearance  of  these  brothers, 
a  consciousness,  on  their  part,  that  the  testator  was  of 
sound  mind. 

I  will  now  observe  upon  the  opinions  of  the  medical 
experts.  We  have  certain  opinions  from  Dr.  Wilks ;  but 
without  commenting  upon  them,  I  submit  that  he  admits 
the  absence  of  requisite  materials  to  form  a  reliable  opinion. 
They  are  to  be  found  in  (II.  f.  215.)  Dr.  Abraham 
Dubois  declined  to  give  an  opinion  on  the  general  question 
of  capacity ;  but  merely  says  in  reference  to  that  limited 
range  within  which  he  operated  on  the  testator,  he  ap- 
peared to  have  the  requisite  capacity  to  comprehend  him, 
and  to  make  responses.  (II.  f.  190.)  An  idiot  can  do 
that.  This  testimony  affords  scarcely  any  aid  to  the  pro- 
ponent. 

Dr.  Johnson's  evidence  is  not  more  favorable.  He 
says :  "  My  opportimities  were  very  Hmited ;  he  appeared 
to  understand  simple  questions  regarding  his  health ;  I 
cannot  say  that  he  might  not  have  understood  questions 
equally  simple  regarding  other  affairs.''  (II.  f.  413.) 
When  the  subject  was  before  him,  and  the  facts  aU  firesh 
in  his  memory.  Dr.  Johnston  stated  to  Mr.  Kemochan, 
that  in  his  opinion,  it  was  very  doubtful  whether  the  tes- 
tator had  capacity  to  do  any  business.  Within  a  short 
time  afterwards,  when  speaking  of  the  testator  to  Eisher, 
Dr.  Johnston  remarked,  that  "  it  was  veiy  difficult  to  esti- 
mate the  amount  of  a  man's  mental  capacity  who  could 
only  articulate  *'  yes  "  and  "  no."  The  reply  is  another 
proof  of  Fisher's  character.  "  Yes,  especially  when  he  some- 
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times  says  *  no'  when  he  means  *  yes/  and  *  yes/  when  he 
means 'no/"     (III.  f.  1480.) 

The  only  other  witnesses  who  can  be  called  experts, 
are  Doctors  Markoe  and  Delafield.  Dr.  Delafield  certain- 
ly stands  in  a  position  which  detracts  much  from  the 
weight  of  any  mere  opinion  he  may  be  understood  to  give 
in  favor  of  the  testator's  capacity.  He  gave  some  vague 
general  statements  of  opinion  in  favor  of  the  testator's 
mental  capacity.  (I.  f.  3057,  3063.)  But  he  never  ap- 
plied any  tests,  (I.  f.  3305,)  nor  did  he  consult  with  his 
partner  on  the  subject,  nor  any  other  person.  (I.  f.  8304. 
II.  f.  2054.)  "  Because,"  as  he  expresses  it,  "  I  had  no 
doubt  on  the  subject."  (I.  f.  3319,  331 5.)  He  made  no  in- 
vestigation with  a  view  to  determine  this  question  I  Cer- 
tainly not.  Doubt  is  the  parent  of  investigation.  Un- 
certainty is  the  stimulus  to  inquiry.  He  was  absolutely 
certain,  and  of  course  inquiry  was  useless.  He  never 
could  have  been  led  away  from  his  conviction  by  evidence 
or  discussion.  He  was  exactly  in  the  condition  of  Dr. 
Sangrado:  Whoever  took  his  medicine  died.  After  it 
had  been  tried  in  a  great  number  of  instances,  and  all  who 
took  it  had  died,  the  fact  was  presented  to  him  as  a  very 
striking  piece  of  evidence  against  his  theory.  "Well," 
said  he,  "  that  evidence  is  pretty  strong,  and  I  should  cer- 
tainly give  up  the  medicine,  but  for  one  controlling  reason. 
I  am  positively  certain  that  it  is  beneficial."  Dr.  Delafield 
had  no  doubt  on  the  subject,  and  therefore  there  was  no 
use  in  receiving  proofs,  or  weighing  them. 

How  far  can  it  be  true  that  Dr.  Delafield  was  thus 
free  from  doubt  ?  Is  it  to  be  credited  that  he  had  no 
doubt  of  the  testator's  capacity  when  he  wrote  the  tes- 
tator's name,  and  put  it  before  him  in  order  to  try 
whether  he  could  imitate  it?  Actions  speak  louder 
than  words.  Let  that  undeniable  fact  stand  against 
Dr.  Delafield's  unfounded  opinions.    Ante^p.  617. 

Dr.  Markoe,  indeed,  unites  with  his  partner  in  a 
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favorable  opinion  of  the  general  capacity  of  the  testa- 
tor. His  statements  always  deserve  attention.  I  will 
glance  at  them. 

The  only  way  in  which  he  could  account  for  the 
failure  of  Mr.  Parish  to  speak,  was  through  a  loss  or 
defect  of  something  which  he  very  learnedly  denomi- 
nates "  the  great  function  of  association."  (11.  f  2063.) 
We  followed  him  through  all  the  forms  and  phases  of 
a  somewhat  protracted  but  futile  effort  to  impute  the 
testator's  loss  of  speech  to  a  physical  cause,  without 
evidence  of  any  physical  defect  in  the  organs.  Though 
Dr.  Markoe,  in  one  place,  seems  directly  to  deny  it,  any 
intelligent  person  can  see  that  this  same  "  great  function 
of  association"  is  a  thing  altogether  mental.  He  admits 
expressly  that  "the  separate  muscles"  of  the  organs 
of  speech  "  might  have  acted.  But,"  adds  he,  "their 
associated  action  was  not  possible  by  any  effort  of  the 
will."  (n.  f  2063.)  It  is  too  plain  for  argument,  that 
in  all  cases  this  combination  is  effected  by  the  mind. 
He  supposes  that  all  the  separate  organs  may  have 
been  in  perfection,  and  that  nothing  was  needed  but 
the  power  intelligently  to  call  them  into  play.  Surely 
this  power  is  in  the  mind.  We  tried  to  make  him  ad- 
mit this ;  and  his  refusal  to  admit  it  was  not  creditable. 
That  part  of  his  testimony  is  interesting.  I  will  read 
it."     (11  f.  2066.) 

"  Q.  You  have  spoken  in  one  of  your  answers  of  the  great 
function  of  association  of  the  muscles  ;  did  you  mean,  in  using 
that  phrase,  to  describe  any  organ  or  part  of  the  human  system 
apart  from  the  intellect  ? 

A.  I  meant  to  describe  a  function  and  so  expressed  it  ;  a 
function  cannot  be  an  organ  ;  it  is  an  attribute  of  an  organ  or 
of  many  organs  ;  it  is  what  the  organs  are  capable  of  doing  ; 
when  I  speak,  therefore,  of  the  function  of  association,  I  mean 
the  capacity  of  organs  to  associate  in  their  action  ;  the  oigans 
in  question  are  the  organs  of  voice  ;  therefore,  nothing  that  I 
have  said  can  have  any  reference  to  the  mental  fimction  of 
association." 
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Dr.  Delafield  was  not  more  happy  on  this  inquiry 
than  Dr.  Markoe.  The  conclusion  of  each  was,  that  the 
testator  cotdd  not  speak  because  he  did  not  speak.  (I.  f. 
3167  to  3171.  II.  f.  2062  to  2076.)  The  mind  is  in- 
visible and  intangible ;  and  so  they  could  easily  say  that 
they  did  not  positively  trace  the  defect  to  that  source  by 
an  anatomical  process.  Dr.  Delafield  indeed  traces  the 
diflSculty  to  the  brain.  (I.  f.  3169.)  Both  gentlemen  arrive 
at  the  same  conclusion  by  diflferent  modes  of  expression. 
The  fault  was  in  the  brain — ^in  the  want  of  power  to 
combine  sound  vocal  organs  in  the  production  of  speech. 
The  brain  or  mind,  we  see,  did  easily  combine  the  organs 
and  set  them  in  motion ;  for  «  nm,"  "  nin,"  "  nin,''  was  go- 
ing  on  constantly,  and  the  "  tongue,  the  teeth,  the  lips,  and 
the  mouth  generally"  (I.  f.  3169),  performed  aU  their 
other  functions.  But  the  brain  or  mind  had  no  abstract 
ideas,  nor  had  it  the  memory  of  words,  which  are  the 
signs  of  ideas.  Consequently  no  words  were  produced. 
Dr.  Delafield  both  confesses  and  denies  this  view  of  the 
matter.     (I.  f.  3307.) 

'^  The  brain  is  ordinarily  the  seat  of  the  disease  of  apoplexy. 
In  many  instances  it  affects  the  brain  by  an  effusion  of  blood 
into  some  part  of  the  brain^  by  a  rupture  of  blood-vessels  ;  in 
others,  by  an  effusion  of  fluid  called  serum.  By  pressure  up- 
on the  brain,  this  effusion  cuts  off,  more  or  less,  the  nervous 
influence  supplied  by  that  part  of  the  brain.  In  consequence, 
any  muscles  supplied  by  nerves  derived  from  that  part  of  the 
brain,  have  their  power  impaired  or  lost ;  and  any  other  parts 
not  muscular,  performing  other  than  muscular  functions,  may 
be  equally  injured.  In  neither  case,  necessarily,  is  the  mind 
affected." 

Indeed  Dr.  Delafield  expressly  admits  that  nearly  all 
the  testators's  diseases,  with  their  attendant  effects,  arose 
"  from  the  brain,"  and  he  gives  to  one  of  these  effects,  a 
very  rational  explanation.  (L  f.  3314,  2070.  II.  f.  1972, 
1991,  287,  302.) 

^^  Q.  To  what  do  you  attribute  the  dulness  which  you  dis- 
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covered  in  Mr.  Parish  within  the  last  few  weeks  of  his  life  ? 

A.  The  clot  of  blood  which  was  probably  left  in  the  sub- 
stance of  the  brain  in  his  original  attack,  may  eventually 
have  so  far  involved  a  large  portion  of  the  brain,  by  softening 
and  otherwise,  as  to  produce  the  effect  in  question." 

Is  it  not  equally  clear  that  the  loss  of  speech  did  not 
arise  from  any  disease  in  the  organs  of  speech,  which 
were  perfect  for  all  purposes  except  speech,  or  rather  arti- 
culate language,  but  did  arise  from  the  very  aggravated 
disease  of  the  brain,  whereby  the  mental  power  was  essen- 
tially destroyed  ?  If  he  could  have  tmitten,  or  could  even 
have  put  letters  together  into  words,  there  might  have 
been  some  ground  for  the  theory  that  his  failure  to  speak 
arose  from  a  paralysis  of  the  material  organs  of  speech — 
but  his  total  incapacity  to  use  written  language,  proven  by 
his  failure  on  trials  in  every  possible  shape,  can  only  be 
attributed  to  the  fact  that  the  blow  received  by  the  brain 
on  the  19th  of  July,  1849,  destroyed  utterly  and  forever 
the  memory  of  words,  and,  at  the  same  time,  the  faculty 
of  appreciating  their  use.  There  is,  on  the  part  of  both 
doctors,  a  good  deal  of  that  which  in  lawyers  might 
be  called  quibbling,  with  a  view  to  sustain  the  position, 
that  by  some  conceivable  possibility,  the  testator's  failure 
to  speak  might  have  resulted  from  a  physical  imperfection 
and  not  a  mental  one.  But  the  truth  is  let  out  by  them- 
selves in  spite  of  themselves.  "  The  great  mental  function 
of  association,"  as  Dr.  Markoe  calls  it — not  the  organ  but 
the  /unction^  was  impaired.  In  other  words,  the  testator 
could  not  entertain  two  ideas  and  compare  them.  That 
is  the  plain  English  of  it, — and  what  is  that  but  a  conces* 
sion  of  his  insanity  P 

One  observation,  and  I  close  as  to  these  opinions.  Dr. 
Markoe  was  required  to  leave  out  the  idea  of  a  perverted 
wiU — a  determination  not  to  do  a  thing — and  to  suppose 
that  Mr.  Parish  cotdd  not  write  or  use  the  alphabet  in  any 
way  ;  and  he  was  obliged  to  admit  that  that  would  be  a 
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"  strong  indication  of  unsoundness  of  mind,"  and  that  was 
the  only  answer  he  could  give  about  it.     (II.  f.  2111.) 

Such  is  the  nature  of  the  evidence  in  the  form  of  opin- 
ion coming  from  medical  experts.  Rightly  construing 
these  learned  gentlemen,  it  is  hostile  to  the  supposition 
that  the  testator  had  a  sound  mind. 
^  In  order  to  support  the  first  Codicil,  an  attempt  has 
been  made  to  show  an  intention  in  the  mind  of  the  testa- 
tor during  his  sound  period,  coinciding  with  the  disposi- 
tions of  that  paper.     This  is  as  wholly  gromidless. 

Mr.  Youngs  was  introduced  for  the  purpose  of 
proving  that  Mrs.  Parisli  exclusively  superintended  the 
whole  work  of  the  building  on  Union  Square ;  that 
previously  to  the  apoplectic  seizure,  and  previous  to 
the  making  of  those  Codicils,  Mr.  Parish  had  avowed 
an  intention  to  give  her  the  Union  Square  house. 
Youngs  states  that  Mrs.  Parish  "accompanied  Mr. 
Parish  generally  when  he  visited  the  house ;  some- 
times she  would  come  alone."  Youngs  was  interro- 
gated by  Mrs.  Parish's  counsel,  and  thus  answered : 

^'  Q.  Did  she  take  any  part  in  the  plan  or  direction  of  the 
house  ? 

A.  Yes,  sir. 

Q.  In  what  way^  and  to  what  extent  ? 

A.  She  took  the  general  planning  of  the  house  under  her 
supervision  more  than  Mr.  Parish  did  ;  I  more  frequently  con- 
sulted her  about  it  than  I  did  him — about  the  styles  of  finish, 
or  he  would  refer  me  to  her,  and  ask  me  to  do  as  she  wanted. 

Q.  What  would  he  say,  in  referring  you  to  Mrs.  Parish  ? 

A.  He  would  sometimes  say,  ^  That's  my  wife's  job  ;  go 
to  her;  I  don't  want  any  loiheVj  or  'That's  my  wife's 
house.' 

Q.  How  frequently  would  he  use  the  latter  expression  ? 

A.  I  have  beard  him  frequently  use  it ;  can't  say  how 
often."     (II.  f.  674,  675.) 

The  (Aject  of  this  inquiry  was  to  get  from  this 
witness  an  inference  favorable  to  Mrs.  Parish's  case, 
from  the  expression  "  that  is  my  wife's  house.'' 
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The  evidence  serves  a  useful  purpose,  to  show  how- 
little  Mr.  Parish  relished  that  enterprise,  and  for  that 
purpose  we  rely  on  it.  But  it  may  not  be  amiss  here 
to  note  the  little  value  in  law  or  reason  of  this 
alleged  reference  to  it  as  her  house.  It  is  no  evidence 
that  he  designed  to  give  it  to  her.  It  is  presumed 
that  no  gentleman  of  good  feeling  or  courteous  man- 
ners, ever  built  a  homestead  and  failed  to  designate  it 
during  its  progress  as  a  thing  belonging  to  his  wife. 
The  carriage,  the  horses,  the  green-house,  the  dty 
mansion,  and  all  the  appliances  of  luxury  are  always 
spoken  of  as  "my  wife's."  These  words  do  not 
indicate  a  present  ownership  in  the  wife,  much  less  do 
they  indicate  an  intent  to  disclose  to  a  mechanic  the 
intended  testamentary  dispositions  of  the  speaker. 

Looked  at  with  the  eyes  of  common  sense,  this 
testimony,  if  reliable,  may  aid  the  view  we  take  of 
the  case.  Assuming  the  witness  to  be  perfectly 
candid,  all  that  Mr.  Parish  threw  out  was  this  general 
idea:  he  did  not  wish  to  be  ^'^ bothered^  about  the 
house.  This  is  a  very  general  proposition  not  re- 
ceiving its  complexion  from  any  particular  word.  The 
general  idea  developed  is,  "let  the  lady  attend  to 
this  job ;  I  do  not  wish  to  be  troubled  about  if  She 
often  came  alone;  he  seldom  did,  and  he  often 
referred  to  her. 

As  to  the  expression  "  that  is  my  wife's  job/*  every  body 
will  admit  that  there  is  nothing  in  that.  But  the  expres- 
sion *^  that  is  my  wife's  house/'  is  hailed  as  a  precious 
morsel.  With  what  degree  of  confidence  can  it  be  be- 
Ueved,  on  the  evidence  of  Youngs,  that  Mr.  Parish  ever 
used  that  particular  form  of  expression  ?  If,  as  Young 
supposes,  he  often  remarked,  **  that  is  my  wife's  job,'*  and 
as  often  said,  ^'  that  is  my  wife's  house,"  can  any  one  be* 
Ueve  that  this  man,  Youngs,  ever  drew  a  distinction  in  his 
dwn  mind  between  the  one  form  of  expression,  and  the 


683 

other  ?  To  a  casual  hearer,  in  the  way  Youngs  supposes 
them  to  have  been  used,  they  convey  exactly  the  same 
idea.  When  a  gentleman  in  speaking  about  the  pur- 
chase of  his  horses,  the  purchase  or  building  of  his  car- 
riage, the  building  of  a  country  villa,  or  a  city  house,  thus 
refers  to  his  wife,  or  expresses  a  desire  that  the  thing  be 
made  acceptable  to  her,  it  being  in  her  province,  is  it  to  be 
supposed  that  he  thereby  declares  them  to  be  her  prop- 
erty, or  announces  an  intent  to  give  them  to  her  in  his 
will?  Surely  not.  When  a  mechanic  ia  at  work  on 
the  dwelling-house,  the  lady's  fancy  should  be  consult- 
ed and  gratified.  What  is  more  natural  than  to  say, 
"  that  is  her  job  ?  *'  Of  course  it  is  her  job.  And  what 
distinction  is  there  when  he  says  it  is  her  house  ?  There 
is  no  difference  whatever  between  these  forms  of  expres- 
sion. 

If  these  precise  words  "  her  house,"  were  important, 
I  should  feel  justified  in  claiming,  that  there  was  no  ade- 
quate or  reliable  evidence  that  they  were  ever  uttered. 

In  Malin  v.  Malin,  1  Wendell,  decided  by  the  court 
of  final  appeal,  Mr.  Justice  Sutherland  delivered  the 
prevaiUng  opinion.  At  page  662  he  says :  "  It  has 
often  been  said  both  by  judges  and  elementary  writers, 
that  proof  of  the  declarations  or  confessions  of  parties,  is 
the  most  imsatisfactory  species  of  evidence,  on  account  of 
the  facility  with  which  it  may  be  fabricated,  the  impossi- 
bility of  contradicting  it,  and  because  the  slightest  mis- 
take, or  failure  of  recollection,  may  totally  alter  the  effect 
of  the  (supposed)  declaration."  Beat  on  Presumptions  of 
Law  and  Fact,  §  272. — Per  Story,  /.,  3  Sumner  s  B.  438. 

This  witness  shows  extreme  favor  to  the  lady,  is  an 
employee  and  retainer  of  herself  and  her  brothers,  and 
not  over  friendly  to  Mr.  Daniel  Parish.  (II.  f.  734  to  738.) 
All  these  things  considered,  and  observing  the  principles 
of  law  referred  to,  it  may  be  doubted  whether  any  pru- 
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dent  judge  would  be  satisfied  that  Youugs  had  accurately 
retained  the  very  word— or  nicely  discriminated  between 
the  phrases  "  her  job,"  and  "  her  house." 

If  there  is  any  difference,  as  the  counsd  on  the 
otber  side  contend,  between  the  phrases  ^^  this  is  my 
wife's  job  "  and  "  this  is  my  wife's  house,"  it  all  turns 
on  the  recollection  of  the  one  word,  "  house  "  or  "  job." 
How  can  the  witness  discriminate  and  remember  at 
this  distant  period  that  difference  ?  It  is  a  thing  which, 
at  the  time,  he  could  not  have  regarded  as  of  any  con- 
sequence. 

But,  in  truth,  both  these  phrases  have  the  same  im- 
port, as  it  respects  present  or  prospective  ownersliip. 
And  while  I  admit  that  tins  witness  is  entirely  reliable 
as  to  the  general  fact,  that  Mr.  Parish  manifested  a 
disinclination  to*  be  troubled  about  the  details  of  this 
structure,  and  turned  the  affair  over  to  his  wife,  and 
said  it  was  her  affidr — her  job — ^while  I  admit  that,  I 
deny  that  any  confidence  can  be  placed  in  the  state- 
ment  of  the  witness,  that  the  words,  "  her  house,''  were 
used. 

In  weighing  Mr.  Youngs'  testimony,  I  would  call 
attention  to  a  legal  distinction  noted  in  the  authorities 
before  referred  to.  In  Mdlm  v.  MaJm^  1  Wend^  653, 
Judge  Sutherland  adds  these  remarks : — 

"  Where  there  are  corroborating  circumstances,  the 
character  of  the  evidence  is  changed,"  "  Admissions  " — 
says  the  Mississippi  Court  of  Appeals  (in  12  Smedes 
cmdMarehaU^  361,) — "  may  be  the  best  or  the  weakest 
evidence,  according  to  their  attendant  circumstances." 

The  general  expression  of  inattention  to,  and  dis- 
regard of  the  buUding  job,  is  a  thing* likely  to  have 
made  an  impression,  likely  to  have  been  remembered, 
and  so  harmonizing  with  other  testimony,  and  a  variety 
of  undeniable  facts,  and  the  probabilities  of  the  case, 
that  it  deserves  credit.     Quite  otherwise  is  it^  in  re- 
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spect  to  the  statement,  that  Mr.  Parish  communicated 
to  this  witness  a  testamentary  intention.  That  is  in 
conflict  with  a  great  mass  of  proof,  and  wholly  unsup- 
ported by  probability. 

There  is  ^ipiple  corroborating  proof  of  Mr.  Youngs' 
story,  on  our  construction  of  it  That  this  improve- 
ment, as  it  may  be  called,  had  become  distasteful  to 
Mr.  Parish,  is  abundantly  apparent.  It  was  therefore 
quite  natural  that  he  should  give  little  attention  to  it, 
and  when  the  mechanics  applied  to  him  for  instruct 
tions,  it  was  equally  natural  that  he  should  think  him- 
self ^'  hothered^^  and  send  them  off  to  his  wifa 

But  in  the  other  aspect  of  it,  how  absolute  the 
conflict  between  Mr.  Youngs'  story  and  the  other  cir- 
cumstances. Calm,  quiet,  secretive  Mr.  Parish,  who 
would  not  permit  his  nearest  and  dearest  friend  to 
know  his  testementary  intentions  in  any  respe«M^  freely 
and  frequently  to  blurt  them  out  to  a  mechanic,  who 
was  almost  a  stranger  to  him ! 

To  show  how  improbable  is  this  suggestion,  I  will  refer 
your  Honor  to  a  few  circumstances. 

First,  the  testator's  oldest  and  dearest  friend  and  con- 
nection, Joseph  Kemochan,  was  his  executor.  Joseph 
Kemochan's  son  was  a  large  devisee.  He  never  at  any 
time,  or  on  any  occasion,  indicated,  in  the  slightest  way  or 
manner,  to  Mr.  Kemochan,  any  thing  about  his  Will.  (L 
f.  839,941.) 

Dr.  Edward  Delafield  is  a  legatee.  He  was  his  most 
particular  friend.  Dr.  Edward  Delafield  is  examined,  and 
we  learn  fix)m  him  that  Mr.  Parish  carefully  forebore  ever 
telling  him  that  he  had  remembered  him  m  his  Win. 
(L  f.  3110.)  The  same  is  true  in  regard  to  Henry  Dela- 
field (HI.  f.  155-6,  204,  285,)  and  Mr.  Folsom  also, 
(I.  f.  1105.)  That  is  one  of  those  things  which  a  man, 
not  essentially  secretive,  would  take  delight  in  communi- 
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eating.  He  would  take  his  friend  by  the  hand,  and  say, 
"  My  dear  Joseph,  I  have  named  you  as  my  executor,  I 
hope  you  will  accept  the  office.  I  have  put  a  little  souvenir 
in  my  Will  for  yourself,  and  I  have  remembered,  by  a  sub- 
stantial gift,  my  namesake,  your  son,  the  eldest  of  your  chil- 
dren." But  you  find  Mr.  Parish  secretive  in  the  last  degree, 
and  you  find  nothing  leaking  out  except  what  he  could 
not  safely  conceal — the  existence  of  the  testament.  It 
was  necessary  to  put  that  testament  somewhere,  where  it 
would  be  safe.  It  was  necessary  to  have  a  keeper  of  it. 
He  knew  no  safer  place  for  any  thing  than  his  tin-box 
kept  in  the  vault  of  his  bank.  He  could,  of  course,  have 
no  better  keeper  for  it  than  his  confidential  clerk  and 
friend,  Folsom,  where  it  would  be  under  the  immediate 
and  daily  inspection  of  his  Mend  Kemochan.  That  was 
the  place  to  put  it.  Well,  it  could  not  be  put  there  with- 
out an  envelope,  otherwise  it  might  be  read.  There  must 
be  some  endorsement  on  it,  or  it  might  be  inadvertently 
broken  open.  Secretiveness  itself  would  see  the  necessity 
of  putting  some  endorsement  on  it.  Thus  perfect  were  his 
precautions  to  preserve  fix)m  violation  the  sanctuary  of  his 
testamentary  intentions. 

By  writing  on  the  envelope  "  The  last  Will  and  tes- 
tament of  Henry  Parish/'  the  testator  only  disclosed 
that  he  had  made  a  Will ;  he  did  not  reveal  one  word 
of  its  contents.  The  disposition  of  Mr.  Parish  to  keep 
secret  his  testamentary  intentions,  is  further  shown  by 
^he  testj^ony  of  Charles  G.  Havens.  Mr.  Havens  was 
not  the  general  counsel  of  Mr.  Parish ;  Mr.  Francis 
Griffin  held  that  relation.  But  at  the  moment  when 
Mr.  PaiTsh  thought  it  necessary  to  make  a  Will^  Mr. 
Francis  Griffin  w»8  himself  out  of  the  country,  and  not 
accessible.  This  1^  to  the  employment  of  his  partner, 
Mr.  Havens.  Mr.  Havens  being  then  quite  a  junior  in 
the  profession,  and  seeing  that  a  very  large  sum  was  to 
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be  disposed  of,  stated  to  Mr.  Parish,  with  great  pru- 
dence and  becoming  modesty,  that  he  did  not  like  to 
draw  so  important  an  instrument  without  the  advice  of 
some  senior  at  the  bar,  and  suggested  his  taking  the 
advice  of  Mr.  George  Griffin,  one  of  our  most  eminent 
lawyers.  But  so  great  was  Mr.  Parish's  desire  to  pre- 
serve inviolate  the  privacy  of  his  testamentary  inten- 
tions, that  this  advice  was  wholly  disregarded.  (I.  f. 
765-6.)  In  this  refusal  to  disclose  to  counsel,  and 
suppressing  from  all  others  his  testamentary  intentions, 
and  in  the  evident  fact  that  even  Mrs.  Parish  herself 
never  knew  any  thing  about  them,  you  have  the  clearest 
proof  that  the  testator  never  could  have  intended  to 
tell  this  stranger^this  mere  workman — "I  mean  to 
give  this  house  to  Mrs.  Parish." 

I  think  it  is  impossible  to  suppose  that  Mr.  Parish 
intended  to  make  such  a  communication  to  Mr.  Youngs ; 
and  if  he  did  not  intend  so  to  say,  it  is  of  no  impor- 
tance in  this  connection  what  words  he  used.  The 
evidence  of  Youngs  only  shows  his  general  disgust  at 
the  whole  Union  Square  dwelling.  He  was  in  for  it, 
however,  and  could  not  retract.  One  other  piece  of 
evidence  is  thought  by  the  proponent's  counsel  to  have 
a  certain  coincidence  with  her  interpretation  of  his  re- 
marks to  Mr.  Youngs.  I  allude  to  the  evidence  given 
by  Mr.  Havens  in  regard  to  a  possible  testamentary 
intent  in  favor  of  Mrs.  Parish,  prior  to  July,  1849,  in 
respect  to  this  Union  Square  property. 

While  Mr.  Parish  was  in  Europe,  some  changes  had 
taken  place.  Some  of  the  legatees  had  died,  and  Helen 
Parish,  the  youngest  daughter  of  his  brother  Daniel, 
had  been  born.  (I.  f.  1929.)  He  had  some  idea  that  a 
Codicil  might  be  necessary,  and  called  upon  and  spoke 
to  Mr.  Havens.  Mr.  Havens  testifies  that  he  inquired, 
first,  whether,  in  making  a  Codicil,  there  would  be  any 
disturbance  of  the  general  design  of  his  will.     (I.  f. 
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756.)  There  yon  see  his  usual  caution  manifest  Mr. 
Havens  told  him  "no."  He  observed  that  there  had 
been  some  changes — ^some  deaths.  He  had  purchased 
this  Union  Square  property.  He  designed  to  erect  a 
house  on  it,  and  to  furnish  that  house.  Mr.  Havens 
states  that  some  substitution  was  alluded  to.  (L  £ 
Y57,  778.) 

Now  all  this  was  very  natural 

During  the  first  few  months  after  his  retmn  from 
Europe  (I.  £  755,  764),  he  thought  over  these  changes, 
and  this  thought  of  a  Codicil  thus  naturally  presented 
itsel£  But  he  had  not  yet  matured  his  ideas  in  re- 
gard to  the  contemplated  new  house.  His  views  on 
that  subject  must  have  been  quite  immature.  Indeed, 
he  so  stated.  Two,  or  perhaps  three,  conversations 
took  place ;  he  announced  no  conclusion ;  but  the  will 
remained  untouched.     (I.  £  767,  771,  774.) 

This  is  all  the  direct  evidence.  Your  Honor's  judg* 
ment,  as  to  the  cause  of  his  not  making  a  Codicil,  must 
be  founded  on  the  circumstances  in  evidence,  and  the 
inferences  properly  deducible  from  them. 

Let  us  see,  then,  what  are  these  circumstances,  and 
what  the  probable  course  of  his  reflections  and  the  rea- 
son for  his  not  making  a  Codicil. 

When  these  conversations  with  Mr.  Havens  took 
place,  he  intended  to  sell  the  Barclay-street  house,  thus 
lessening  the  gift  to  his  wife.  The  same  remark  ap- 
plies to  another  down-town  property  of  small  value, 
say  $5,000,  in  which  a  remainder  or  residuary  interest, 
after  the  death  of  her  aunt  Payne,  was  given  to  her. 
This,  with  $18,000,  the  estimated  value  of  the  Barclay- 
street  house,  amounted  to  $23,000.  (HI.  £26.)  These 
thoughts  may  have  been  coupled  with  the  reflection 
that,  without  a  new  provision,  she  would  not  have  a 
house  to  live  in,  if  she  survived  him. 

Mr.  Parish  was  a  very  just  and  considerate  man. 
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He  adhered  strongly  to  ideas  once  formed,  and  it  would 
be  most  natural  that  he  should  think  of  restoring  to 
her  an  amount  equal  to  that  which  was  about  being 
taken  from  her. 

He  had  not  yet  begun  to  build  on  Union  Square, 
and  the  lots  had  cost  him  but  $24,000.  (L  f.  1936,) 
The  property  which  she  was  to  lose  by  the  contem- 
plated changes  was  worth  $23,000.  The  amounts  cor- 
responded almost  exactly.  Doubtless  he  thought  of 
giving  her  as  much  as  she  had  before,  and  also  that  he 
ought  not  to  leave  her  without  a  house  to  live  in.  The 
idea  of  substitution  may  well  have  had  a  place  in  his  re- 
flections. But,  sir,  he  finished  his  conversations  with  Mr. 
Havens  in  the  year  1844.  (I.  f.  764.)  He  passed  over  the 
year  1845,  and  over  the  year  1846,  and  over  the  year 
1847,  and  over  the  year  1848 ;  and  although,  in  the  in- 
terval, he  had  sundry  premonitions,  he  never  made  a 
Codicil,  or  returned  to  the  idea  of  disturbing  the  will  of 
1842.  How  and  why  was  this?  There  is  no  evidence 
that  Henry  Parish  was  irresolute,  vacillating,  or  given 
to  procrastination.  He  was  slow  in  coming  to  his  con- 
clusions, but  the  evidence  is  full  and  perfect,  that  he 
was  perseveringly  diligent  in  the  execution  of  his 
purposes.  He  never  put  off  a  task  longer  than  was 
necessary  to  the  careful  performance  of  that  task  through 
the  steady,  but  slowly-working,  processes  of  his  well- 
regulated  mind.  Certainly  it  did  not  take  him  four  or 
five  years  to  reach  a  conclusion.  He  had  had  terrible 
warnings  that  his  final  summons  might  come  at  any 
moment.  He  well  knew  that  whatever  ought  to  be 
done  for  the  purpose  of  having  his  house  in  order, 
ought  to  be  done  quickly.  He  was  exactly  the  man 
to  comprehend  and  act  upon  that  knowledge.  There 
is  nothing  to  show  that  he  required  all  that  time,  or  any 
very  great  length  of  time,  to  make  up  his  mind  on  any 
subject.    He  may  have  required  more  time  for  delib- 
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eration  than  many  men ;  but  lie  never  procrastinated. 
He  sedulously  pursued  his'  task,  slowly  matured  hia 
thoughts,  came  to  his  coDclosioBy  and  acted. 

What  was  the  conclusion  at  which  he  arrived  on 
this  question  ?  Did  he,  or  did  he  not,  abandon  the 
project  of  giving  to  his  wife  the  Union  Square 
property  ?  It  is  a  just  inference  that  he  did.  As  it  re- 
gards the  persons  named  in  his  will,  who  had  died  in 
the  mean  time,  he  probably  ascertained  that  their  death 
wrought  no  change  requiring  a  Codicil.  This  is  highly 
probable.  Mr.  Havens  knew  it,  and  it  is  to  be  pre- 
sumed told  him  BO.  It  is  familiar  knowledge.  Again, 
no  person  had  been  born  in  the  interim  who  came 
within  the  sphere  of  his  gifts,  save  one.  It  is  true, 
Mr.  Sherman  had  had  two  additional  children  bom  to 
him ;  but  true  it  also  is,  as  far  as  any  evidence  ap- 
pears in  this  <5ase,  that  they  were  no  nearer  and 
no  dearer  to  the  heart  of  Henry  Parish  than  the  one 
young  first-bom  Sherman,  whom  he  had  wholly  disre- 
garded  in  making  the  will.  True  it  is  that  little 
Helen,  the  youngest  child  of  Daniel  Parish,  was  bom 
after  the  date  of  the  will ;  but  true  it  also  is,  that 
giving  her  a  legacy  would  have  been  a  matter  of  the 
merest  ceremony.  Her  father  .was  wealthy,  and  was  a 
residuary  legatee.  Paying  a  compliment  to  this  little 
girl — ^as  yet  too  young  to  appreciate  it — was  not  an 
adequate  motive  for  changing  his  wilL  You  can  per- 
ceive that  so  far  as  all  these  changes  were  concerned, 
the  slowly  working  mind  of  this  man  naturally  came 
to  the  conclusion  that  no  Codicil  was  needed.  He  was 
about  to  take  from  his  wife  $23,000.  But  in  the 
course  of  a  little  time  he  built  on  some  lots  in  New 
Orleans,  which  had  been  given  to  her  as,vacant  lots. 
(1st  Section  of  Will.)  (I.  f.  1938.)  This  cost  him 
some  ten  or  twelve  thousand  dollars.  He  Had  esti- 
mated his  furniture  in  the  Barclay-street  house  as 
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worth  $10,000.  (HI.  f.  77.)  The  furniture  for  the 
large  new  house  on  Union  Square  would  pass  to  her 
under  the  will  as  it  stood  That  furniture  is  esti- 
mated at  $20,000  (HI.  f.  1728),  costing  undoubtedly 
a  much  larger  sum — ^a  very  large  ainount  having  been 
purchased  when  they  were  in  Europe.  ^  (III  f.  1160, 
1196-7, 1 110.)  Put  together  the  additions  thus  made 
or  contemplated,  and  coming  within  the  scope  and 
operation  of  the  gifts  to  the  lady  contained  in  the 
will,  and  you  will  find  that  the  pecuniary  value 
accruing  to  Mrs.  Parish  under  the  will,  after  all  con- 
templated changes,  corresponds  almost  to  a  dollar  with 
the  testamentary  intent  which  was  expressed  in  1842. 
This  coincidence  of  amounts  in  the  result,  left  to 
be  weighed  only  one  single  consideration:  In  case 
Mrs.  Parish  survived  him,  she  would  not  have  a  right 
to  dwell  in  the  new  house ;  but  if  Mr.  Parish  had  had 
a  desire  to  secure  that  object,  he  would  probably  have 
done  it  in  the  manner  indicated  by  Mr.  Folsom  in  his 
conversation  with  Mrs.  Parish  after  the  attack  of  July, 
1849.  (I  f.  1119, 1122,  1287.)  A  life-interest  would 
have  accomplished  the  object.  This  would  have  left 
the  remainder  in  fee,  of  that  large  and  valuable 
property,  to  pass  into  and  enhance  the  fortunes  of  the 
Parish  family,  and  of  those  who  bore  the  testator's 
name.  This  would  have  coincided  precisely  with  the 
wishes  manifested  in  his  meditations  of  1842,  when 
he  thought  of  giving  his  wife  only  $100,000,  with  the 
use  of  $75,000  more  for  life,  leaving  the  remainder  to 
his  two  young  kinsmen  and  namesakes.  On  the  ques- 
tion whether  he  should  ^ve  the  lady  for  a  residence 
the  great  house  which  was  about  to  be  erected,  we 
may  suppose  Henry  Parish  to  have  reflected  deeply. 
On  his  death,  one  half  of  its  few  inhabitants  would 
have  passed  to  eternity.  Who  would  be  left  ?  No 
one  but  his  widow.     He  mip:ht  indeed  authorize  her 
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to  stalk,  solitary  and  alone,  in  stately  dignity  through 
its  lofty  halls — ^its  Gothic  and  Moorish  chambers.  But 
was  that  desirable  ?  What  useful  object  was  to  be 
answered  by  giving  her  this .  house  ?  I  suppose  that 
he  duly  reflected  upon  the  question  whether  he  ought 
to  give  her  even  a  life-estate  in  it ;  and  distinctly  and 
deliberately  rejected  that  idea. 

We  are  not  without  intrinsic  evidence  favoring  this 
conclusion.  The  house  has  an  extended  front  of  50  feet 
on  Union  Square,  and  is  next  to  far-famed  Broadway. 
Mr.  Parish,  after  his  original  purchase,  secured  an  ad- 
jacent lot,  giving  his  property  a  front  on  Broadway.  On 
this  he  erected  on  one  part  a  dwelling,  subsequently  occu- 
pied by  Mrs.  Payne,  and  on  the  other  part  a  conservatory 
between  the  two  houses.  The  three  buildings  cover  all 
this  land,  and  form  what  business  men  most  prize,  a  cor- 
ner property.  The  cost  was  $112,000.  (I.  f.  1963.)  The 
substructure  and  first  story  of  the  three,  is  one  uniform 
basement  story,  almost  on  a  level  with  the  street,  and  that 
portion  of  it  over  which  the  conservatory  is  built,  is  en- 
tirely distinct  from  the  dweUing,  and  has  an  entrance  at 
the  comer  of  Broadway.  It  could,  without  any  expense, 
be  used  as  a  store,  and  in  fact,  was  used  by  Richard  Dela- 
field  as  an  office.  (II.  f.  1737.)  Any  one  can  see  how 
readily  the  entire  property  in  such  a  spot,  and  thus  con- 
structed, could  be  converted  to  business  purposes  at  any 
moment,  and  at  a  very  shght  expense.  This  would 
scarcely  require  any  alterations.  (See  Hatfield's  plans.) 
It  is  most  probable  that  Mr.  Parish  was  in  a  degree  recon- 
ciled to  the  great  cost  of  this  building,  by  the  belief  that 
it  would  ere  long  be  appropriated  to  a  purpose  for  which 
the  site  and  the  structure  itself  were  so  well  adapted.  He 
knew  the  rapid  progress  of  the  city,  and  foresaw  what  is 
now  actually  the  fact,  that  the  location  would  soon  be  unfit 
for  a  private  residence.  He  was  a  man  of  sound  perceptions. 
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great  foresight,  and  like  most  metropolitan  merchants,  had 
a  steady  eye  to  gain.  These  views,  if  entertained  by  him, 
as  seems  highly  probable,  would  fuDy  account  for  his  dis- 
missing the  immature  conception,  that  his  wife  ought  to  be 
permitted  to  occupy  this  great  house  as  a  dwelling,  after 
his  death.  They  would  cause  it  to  be  looked  upon  by 
him,  not  as  the  permanent  homestead  of  the  family,  but 
merely  as  a  pecuniary  investment  with  an  ultimate  view 
to  profit. 

Now,  sir,  considering  the  general  disrelish  which  ap- 
pears to  have  come  upon  the  testator  in  reference  to  this 
property  as  a  mere  dwelling,  and  the  great  expenditure 
which  it  involved — considering  that  his  conversations  with 
Mr.  Havens,  about  making  a  Codicil,  or  giving  the  lot  to 
his  wife  by  codicil  as  a  substitution  for  the  Barclay-street 
house,  occurred  immediately  after  his  return  in  1844 — 
considering  that  his  ideas  in  respect  to  the  building  on 
Union  Square  being  then  quite  immatiue,  were  probably 
confined  to  the  project  of  a  dwelling-house  merely,  and 
considering  that  after  he  had  purchased  the  comer  lot,  the 
investment  had  ceased  to  be  one  for  a  permanent  home- 
stead, but  for  other  and  future  purposes — ^Your  Honor 
can  easily  account  for  the  cessation  of  his  consultations 
with  Mr.  Havens,  and  his  total  omission  to  take  any  step 
in  that  direction  for  four  or  five  years.  Your  Honor  must 
conclude  that  the  idea  of  making  his  widow,  at  her  ad- 
vanced period  of  life,  the  solitary  occupant  of  this  great 
house,  if  ever  entertained,  was  positively  and  wittingly 
rejected  by  Mr.  Parish,  as,  in  his  judgment,  inexpedient 
and  unwise.  Indeed,  he  had  never  actually  entertained 
that  project.  Some  notion  about  equivalents  and  substi- 
tution had,  at  one  time,  floated  across  his  mind,  but, 
after  he  had  purchased  the  adjoining  property,  and 
made  his  plans  for  the  uniform  improvement  of  the  whole 
property  and  its  adaptation  to  business  purposes,  he  con- 


644 

sidered  the  change  undesirable,  and  dismissed  the  thought 
for  ever.  There  is  no  ground  to  suppose  that  he  con- 
templated making  the  Delafields  the  possessors  of  this 
house.  Even  the  twin  brothers,  though  bachelors,  had 
never  dwelt  in  his  homestead. 

I  grant  that  in  this  review  of  supposable  motives, 
I  am  entering  into  the  field  of  what  may  be  called 
conjecture — ^probable  conjecture;  but  the  learned 
counsel  on  the  other  side  has  entered  into  the  same 
field.  The  intentions  of  a  man  in  matters  of  this  de- 
scription can  only  be  gathered  from  a  review  of  cir- 
cumstances, and  there  can  only  be  an  approximation  to 
certainty — absolute  certainty  is  never  attainable  in 
such  matters.  My  learned  friend  on  the  other  side 
has  gone  very  extensively  into  probable  inferences  as 
to  intent.  His  course  and  mine,  in  this  respect,  con- 
form to  the  most  approved  precedenta  In  cases 
where  testable  capacity  or  free-agency  is  in  any  de- 
gree doubtful,  it  is  the  established  course  of  the  courts 
to  look  into  the  circumstances,  and  ascertain  how  far 
the  questioned  dispositions  conflict  with,  or  conform 
to,  any  prior  intentions  of  the  decedent  expressly  de- 
clared by  him.  Conformity  to,  or  conflict  with,  the 
presumable  intentions  of  the  testator,  as  they  may  be 
inferred  from  a  view  of  all  the  circumstances,  is 
always  an  inquiry  in  such  cases.  I  go  into  this  inquiry 
most  cheerfully,  for  the  case  rarely  occurs  in  which  it 
is  so  easy  to  read  a  man's  motives,  and  the  workings 
of  his  mind,  from  outward  manifestations,  and  accom- 
panying circumstances,  as  in  this  history  of  "  the  life 
and  times  "  of  Henry  Parish.  Secretive  he  undoubtedly 
was ;  of  his  inner  life  he  told  nothing  to  friend  or  foe. 
But,  now  that  he  has  lefl  us,  there  is  found  the  most 
singular  conformity  between  all  his  proven  acts  and 
his  testamentary  declarations  uttered  whilst  soundness 
of  mind  was  vouchsafed  to  him ;  and  we  may  there 
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discern  the  motives  of  almost  every  act  that  is  satisfac- 
torily proven  to  be  an  act  of  his  own.  I  mean  the 
acts  of  his  sane  period.  In  like  manner,  we  may  as- 
certain, with  almost  equal  certainty,  the  cause  of  every 
noticeable  omission. 

I  dismiss  the  notion  which  has  been  advanced  upon 
this  frail  foundation — the  talk  to  Mr.  Youngs. 

I  shall  now  review  the  testimony  of  certain  wit- 
nesses who  were  called  to  prove  particular  occurrences, 
in  which  Mr.  Parish  is  alleged  to  have  exhibited  some 
intelligence,  or  mental  capacity. 

Mr.  Leroy  N.  Wiley  is  the  representative  of  a 
class.  No  other  of  her  husband's  numerous  partners 
has  been  offered  as  a  witness  by  the  proponent.  The 
particular  point  in  respect  to  which  this  gentleman's 
testimony  is  considered  to  favor  the  proponent  is  this: 
Mr.  Wiley  represents  that,  on  a  certain  occasion,  dur- 
ing the  apoplectic  period,  he  gave  Mrs.  Parish  a  note 
for  $25,000,  payable  one  year  after  its  date,  which 
was  inadvertently  drawn,  without  inserting  an  obliga- 
tion to  pay  interest  from  date.  He  says,  Mr.  Parish 
put  his  fingers  on  the  note,  and  in  that  way  drew  at- 
tention to  it,  and  that  this  circumstance  led  to  a  dis- 
covery of  the  mistake.  If  the  fact  occurred  just  as 
Mr.  Wiley  states  it,  it  is  exceedingly  inconclusive. 
Why  he  put  his  hand  on  the  paper  must  be  a  matter 
of  conjecture.  That  others  made  a  mistake  is  no 
proof  of  his  sanity ;  that  others  discovered  a  mista.ke 
of  their  own  is  no  proof  of  his  sanity.  But  it  is  at- 
tempted to  infer  that  lie  discovered  the  mistake! 
What  amount  of  solid  fact  has  he  laid  before  your  Honor 
as  a  foundation  for  that  inference  ?  Simply  that  he 
struck  on  that  piece  of  paper  with  the  ends  of  his 
fingers  several  times.  (II.  £  41.)  I  have  not  the 
least  doubt  but  that  he  put  his  fingers  down  on  all  notes 
that  were  placed  within  his  reach,  for  he  was  in  the 
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habit  of  manipulating  with  papers.  If  Mr.  Wiley  is 
not  now  mistaken,  it  was  about  the  time  of  his  placing 
his  hand  or  his  fingers  on  the  note  that  they  looked  at 
it,  and  discovered  the  mistake  in  it.  It  is  singular 
that  the  inspired  proponent  did  not  make  more  mis- 
takes. They  would  have  served  a  better  purpose 
than  the  writing  on  the  slate.  Ante,  p.  .  It 
was  only  necessary  to  place  before  the  testator  any 
paper  with  a  mistake  in  it ;  for  he  would  be  quite  sure 
to  fumble  with  the  paper,  and  thus,  of  course,  to 
manifest  great  blunder-discovering  intelligence.  (I.  f. 
601.) 

Mr.  Wiley's  testimony  on  the  general  question  of 
capacity  is  not  at  all  favorable  to  the  proponent  But 
as  to  this  single  fact  about  the  note,  if  there  is  no  mis- 
take in  his  facts,  nor  any  mistake  in  his  conclusions,  it 
seems  to  favor  that  side.  Therefore,  I  will  first  inquire 
why  Mr.  Wiley  was  selected  as  a  witness,  and  next, 
whether  his  accuracy  or  freedom  from  error  can  be  de- 
pended on  ?  The  proponent  lays  the  foundation  of 
this  story  in  a  mistake.  We  say  it  is  a  mistake  through- 
out. 

He  is  first  introduced  to  us,  as  one  of  the  partners 
who  endeavored  to  exclude  Daniel  Parish  from  the  con- 
cern in  1836.     (I.  f.  919  to  921.)   Ante,  p. 

It  appears  that  he  was  not  on  very  free  terms 
of  intimacy  at  the  house  of  Henry  Parish,  before 
the  apoplectic  seizure  in  1849  ;  but  that  he  became  so 
afterwards.  (II.  f.  11  to  20,  51  to  59.)  He  never  vis- 
ited Daniel  Parish  except  once,  to  attend  the  funeral 
of  a  child.  (II.  f.  86.)  He  was  not  therefore  a  friend 
of  Daniel  Parish.  You  will  discover  in  his  evidence, 
a  feeling  of  disfavor  on  his  part  toward  that  gentle- 
man. He  throws  out  the  idea  that  Daniel  was  not  very 
attentive  to  business,  and  absented  himself  very  much 
from  the  store.     (11.  11,  21,  68  to  70, 144, 145.) 
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Between  1842  and  1849,  Mr.  Wiley's  store  was  on 
the  same  block  with  that  of  the  brothers  Parish.  He 
says  Henry  was  very  frequently  at  his  store — three  or 
four  times  a  day ;  but  he,  Wiley,  never  went  to  the 
store  of  H.  &  D.  Parish,  except  on  business,  (II.  f  8.) 
And  he  conveys  the  ideaat/o.  11,  that  in  winding  up  the 
concern  in  his  hands,  he  conferred  almost  exclusively 
with  Henry.  At  fo.  68,  he  makes  a  paltry  attack  on 
Daniel,  by  a  very  blind  answer  to  a  question  which 
was  no  doubt  concerted  before  his  examination. 

"  Q.  What  was  the  habit  of  intercourse  between 
Henry  and  Daniel  Parish  at  the  store  ? 

A.  I  hardly  know  how  to  answer  the  question." 

So  much  for  Mr.  Wiley's  temper  toward  Mr.  Daniel 
Parish. 

His  relations  with  Mrs.  Parish  were  of  a  very  diflfer- 

ent  description.  We  have  seen  that  he  did  visit  at  her 
house ;  and  although  he  had  never  borrowed  a  cent 
from  her  husband  previous  to  the  apoplectic  seizure, 
(11.  £  134,  135),  yet  about  the  first  of  May,  1854,  he 
borrowed  $25,000  from  the  lady,  on  his  note  at  one 
year,  and  kept  $20,000  of  that  loan  constantly  renewed, 
the  last  renewal  being  subsequent  to  Mr.  Parish's  death, 
and  shortly  before  Mr.  Wiley's  examination  in  this 
case.  (IL  f.  135  to  141;  32  to  40;  127  to  129, 
165.) 

Such  were  his  relations  with  Henry  Parish,  with 
Daniel  Parish,  and  with  Mrs.  Parish.  He  undertook  to 
say,  to  be  sure,  that  he  applied  for  this  loan  and  its 
renewal  to  Mr.  Parish,  and  got  his  consent.  But  the 
money  came  to  him  on  Mrs.  Parish's  check,  his  nomi- 
nal payments  on  its  renewal  were  made  by  check  in 
her  favor,  and  the  notes  were  all  made  payable  to  her. 
(II.  £  128,  33,  34,  74.)  Thus  we  find  him  giving  his 
notes  to  Mrs.  Parish^  a  married  woman,  instead  of  to 
her  husband ;  and  he  says  that  he  drew  the  notes  in 
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that  way  of  his  own  accord,  without  the  request  of  any- 
body. Therefore,  of  his  own  motion,  he  treated  Mrs. 
Parish  as  the  head  of  the  concern.     (11.  f.  139.) 

With  these  facts  for  our  guide,  we  have  no  difficulty 
in  accounting  for  his  selection  as  a  witness.  Unfriendly 
to  Daniel  Parish,  very  intimate  with  Mrs.  Parish,  receiving 
pecuniary  favors  from  her,  and,  by  his  acts,  giving  most 
impressive  testimony  that,  in  his  eyes,  she  was  the  mis- 
tress of  her  husband's  estate  and  fortunes. 

I  must  call  your  Honor's  attention  to  another  peculiar 
circumstance.  Mr.  Wiley  himself,  suffered  an  attack  of 
paralysis  in  March,  1852,  which,  he  says,  it  is  possible 
may  have  affected  his  memory  "  in  some  slight  degree." 
(II.  170,  174.)  On  the  subject  of  this  paralytic  attack, 
his  testimony  is  a  great  curiosity,  it  is  contradictory  to  an 
extraordinary  extent.  Nor  is  he  always  consistent  with 
himself  on  other  subjects. 

Among  the  instances  brought  forward  by  him  to 
prove  the  good  sense  and  understanding  of  Mr.  Parish, 
one  was  admitted  by  himself  to  be  a  pure  fiction.  He 
thus  relates  the  story  : 

"A  part  of  the  property  of  the  old  firms,  their  Texas 
lands,  had  been  sold,  and  the  share  of  Mr.  Parish  was 
$5,000. 

Q.  In  what  manner  did  you  pay  his  share  to  him  ? 

A.  I  kept  the  books  and  accounts  of  Parish  &  Co.,  and  I 
gave  him  a  check  for  the  money. 

Q.  Did  you  see  him  personally,  on  giving  him  the 
check  ? 

A.  I  think  I  did — as  was  the  case  in  every  instance  of  my 
paying  him  money. 

Q.  What  passed  between  you,  at  the  interview  when  you 
gave  him  the  check  ? 

A  I  don't  recollect  any  thing  more  than  telling  him  it 
was  for  his  interest  in  the  sale. 

Q.  What  did  he  do  .? 

A.  He  looked  at  the  check,  and  bowed  his  head  in  this 
way,  and  handed  the  check  to  Mr.  Parish.     (II.  f.  31.) 
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Mr.  Wiley  then  states  the  circumstance  of  that  trans- 
action with  great  exactness  and  precision. 

On  his  cross-examination  the  next  day,  he  acknowl- 
edged that,  by  looking  at  his  book,  he  had- discovered 
that  he  had  no  agency  whatever  in  paying  that  $5,000  to 
Mr.  Parish.  It,  of  course,  results,  that  this  very  effective 
story  was  a  mere  figment  of  his  imagination.  (II.  f. 
122,  123.)  Who  can  say  that  his  other  instances  are 
not  equally  fabulous?  What  reason  is  there  to  credit 
his  other  narratives  of  transactions,  precisely  similar  to 
this  one,  after  finding  that  he  could  so  readily  invent 
this  story  ?  It  was  through  his  sense  of  a  necessity  to 
explain  this  sUp,  that  we  got  at  his  paralysis.  And  that 
in  all  its  essential  features,  as  painted  by  him,  seems  to 
be  fictitious  also.  He  introduced  his  retraction  of  the 
$5,000  story  in  this  way,  he  said:  "About  this  time  I 
was  very  much  afflicted."  We  called  upon  him  to  de- 
scribe the  affliction.  He  called  it  "  a  slight  attack  of 
paralysis ; "  and  added,  "  I  scarcely  can  write  at  the  present 
time ;  I  have  recovered  my  speech  very  much,  but  not  en- 
tirely." (II.  f.  152.)  I  believe  we  have  a  right  to  appeal 
to  your  Honor's  recollection,  that  this  gentleman  testified 
with  as  much  facility  of  utterance  as  any  other  witness  in 
the  case  !  I  am  sure  none  of  us  discovered  the  least  de- 
ficiency in  his  vocal  powers.  This  was  a  brilliant  turn-up 
for  our  opponents.  Here  was  a  man  with  sound  mind, 
who  for  a  long  time  had  been  speechless,  or  nearly  so, 
and  unable  to  write,  yet  he  was  full  of  intelligence,  carried 
on  an  extensive  business,  and  was  now  here,  still  suffering 
under  these  deprivations,  and  nevertheless  was  wide 
awake,  hopping  about,  and  ready  to  testify  to  the  sound- 
ness of  his  fellow-paralytic's  understanding!  It  was  a 
little  drawback,'  to  be  sure,  that  he  could  not  testify 
to  the  soundness  of  his  own  memory. 

Accordingly  the  witness  was  re-examined  for  the  pro- 
57 
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ponent ;  so  let  him  be  heard  in  his  own  words :  I  read 
from  ai.  f*  158). 

"  I  don't  know  that  the  extent  of  the  affection  could  he 
named  ;  I  was  able  to  walk  about,  and  I  was  not  aware 
of  the  extent  untQ  I  found,  when  I  was  talked  to,  that  I 
could  not  talk  at  all ;  I  could  always  go  about,  and  do  any 
business  that  was  necessary  exc^t  talking  and  writing, 
which  I  could  not  do  for  a  year  and  a  half.  By  dint  of  per- 
severance, my  writing  improved,  and  I  can  write  slowly  now." 
(II.  f.  158.) 

He  described  how  his  incapacity  to  write  became 
apparent.  He  says,  "  On  my  applying  my  hand  to  the 
paper,  I  found  I  could  not  write  at  all ;  could  not  shape 
a  letter ;  had  no  government  of  my  hand  at  all,  for 
minute  purposes  of  that  kind."     (II.  f.  161.) 

Here  an  adjournment  took  place.  Certainly,  Mr. 
Wiley  now  appeared  to  be  a  most  formidable  champi- 
on of  the  doctrine,  that  inability  to  read  or  speak  is  no 
evidence  of  mental  incapacity. 

If  the  visionary  character  of  this  story  had  not 
been  provable,  as  in  fact  it  was,  by  a  regiment  of  wit- 
nesses, the  miraculous  part  of  the  proponent's  case 
would  have  been  very  well  established. 

Next  day,  however,  he  retracted  a  little  under  fur- 
ther direct  examination.     (II.  £  163,  164.) 

"  Q.  When  did  you  recover  your  speech  ? 

A.  Not  at  all ;  I  have  never  recovered  it  perfectly  ;  there 
are  some  words  that  I  can't  speak  yet  very  distinctly. 

Q.  How  long  did  you  remain  unable,  to  speak  at  all  ? 

A.  There  was  no  time  that  I  could  not  speak  at  all ;  it 
was  two  days,  perhaps,  I  spoke  with  difficulty,  and  the  first 
day  of  the  two,  perhaps,  with  great  difficulty  ;  there  was 
perhaps  three  or  four  hours,  on  Sunday  morning,  when  I 
scarce  spoke  at  all. 

Q.  How  long  was  it  before  you  recovered  the  use  of 
speech,  as  you  now  have  it  ? 

A.  To  myself  it  has  appeared  to  have  been  coming  grad- 
ually ;  to  other  persons  they  have  said  they  did  not  discover 
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any  impediment  in  my  speech  at  all  from  ten  days  or  so  after 
the  attack/' 

On  resuming  the  cross-examination,  we  had  the 
usual  protracted  chase  after  the  precise  fact ;  but,  final- 
ly he  said  that  the  impediment  in  his  speech  occurred 
during  breakfast,  and  that  he  "  had  no  great  difficulty 
in  speaking  at  any  time  after  the  breakfast  hour."  (IL 
f.  172.)  Then  it  was  only  during  the  time  he  was 
breakfasting  that,  .he  imagines,  he  encountered  some 
difficulty  in  speaking ;  and  there  was  the  end  of  his 
speechlessness  I  In  his  direct  examination,  he  had 
spoken  of  a  failure  to  write,  which,  he  said,  *'I  could 
not  do  for  a  year  and  a  half."  (II.  f.  168.)  Now,  he 
says,  that,  having  once  failed,  as  he  supposes,  in  an  at- 
tempt to  write,  he  relinquished  his  pen  for  the  moment ; 
but  the  very  next  time  he  took  it  up,  he  was  able  to 
write.  This  was  two  or  three  days  afterwards,  and 
thenceforward,  he  generally  conducted  the  correspond- 
ence of  his  large  mercantile  business.    (IL  f.  171,  173.) 

I  take  great  censure  to  myself  for  an  oversight  in 
the  cross-examination  of  this  witness.  I  forgot  to  ask 
him  what  were  the  words  that  he  could  not  utter  at 
this  time.  It  was  a  singular  slip  on  my  part,  for  Mr. 
Dillon  remarked  to  me,  when  the  statement  fell  from 
the  witness :  "Pray  don't  ask  him  what  the  words  are 
which  he  cannot  utter  distinctly,  for  if  you  do,  we  shall 
have  it  proven  that  a  speechless  man  can  talk."  But  I 
did  not  advert  to  it,  and  we  have  lost  that  morceau. 

If  this  witness  is  not  to  be  regarded  as  proving  that 
the  memory  or  understanding  gives  way  on  a  very 
"slight  attack  of  paralysis,"  I  see  not  the  purpose 
which  his  evidence  can  serve.  His  observation  of  the 
facts  connected  with  the  testator's  supposed  consent  to 
his  loan,  and  in  reference  to  the  fingering  of  the  note, 
cannot  be  relied  upon.    There  are  other  glaring  inac- 
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curacies  in  his  testimony,  but  I  will  not  dwell  upon 
them. 

His  disposition  to  support  Mrs.  Parish,  by  stem- 
ming, with  a  strong  piece  of  evidence,  the  tide  which 
he  perceived  to  be  running  against  her,  is  apparent 
He  is  one  of  those  gentlemen  who  don't  appreciate 
matrimonial  association.  In  his  bachelor  life  at  the 
Astor  House,  he  discovered  by  the  talkat  table,  "  that 
public  opinion  seemed  to  be  fixed  that  these  codicils 
to  the  will  could  not  stand."  (H.  f.  ITS.)  So  he  seems 
to  have  determined  that  they  should  stand.  But  his 
evidence  gives  them  no  solid  support. 

Mr..  Thomas  Tileston's  testimony  is  adduced  for  the 
purpose  of  showing  that  Mr.  Parish,  in  rejecting  a  pro- 
posed loan  of  stock,  exhibited  self-will  and  a  capacity  of 
doing  business ;  on  a  careful  review  it  will  be  found  to 
prove  precisely  the  reverse. 

Mr.  Tileston's  opinions  are  favorable  to  the  propo- 
nent, (IL  f  504,)  but  that  is  not -very  important 
The  court  is  to  judge  of  the  facts  disclosed  by  him. 

He  is  a  gentleman  of  high  standing,  and  entitled  to 
the  fullest  confidence,  but  Mrs.  Parish  took  pains  to  im- 
press him  favorably ;  he  viewed  all  her  acts  without 
suspicion,  and  accepted  as  truth  all  her  representations. 
This  is  the  solution  of  his  failure  to  see  through  the 
deceptions  which  were  played  ofi^  in  his  presence. 

He  had  known  Mr.  Parish  well  for  30  years.  (IL  f. 
446.)  After  the  attack,  he  saw  him  in  his  carriage  in 
Wall-street,  perhaps  five  times,  but  always  with  Mrs. 
Parish,  and  not  exceeding  five  minutes  at  a  time.  (II. 
f.  507  to  511,  515.)  He  saw  him  in  the  bank  once  for  a 
few  minutes  (451,  459.)  At  the  street  interviews,  he 
addressed  to  Mr.  Parish  some  kind  inquiries  about  his 
health,  told  him  some  news  about  failures,  &c.,  received 
bows  in  return,  and  was  sometimes  answered,  nin^  nin^ 
nin.     He  thinks  the  testator's  countenance,  &c.,  indica- 
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ted  that  he  understood  what  was  said.     (11.  f.  516, 
521.) 

The  early  interview  at  the  bank  has  been  already 
observed  upon.     Ante^  p. 

It  was  evidently  planned  and  conducted  by  Mrs. 
Parish,  in  a  manner  and  with  a  view  to  make  it  appear 
to  an  innocent  observer,  that  Mr.  Parish  was  capable 
of  transacting  business.  (II.  f.  451,  452,  456,  458, 459, 
530,  533,  536  to  538,  456.)  At  other  times  Mrs.  Par- 
ish labored  to  impress  Mr.  Tileston  in  this  same  way. 
(II.  f.  557.) 

At  the  two  important  interviews  which  give  signi- 
ficance to  Mr.  Tileston's  testimony,  a  slate  was  produ- 
ced by  the  lady,  and  used,  as  a  medium  of  pretended 
communication  with  Mr.  Parish,  under  circumstances 
clearly  showing  an  elaborate  attempt  at  deception. 
These  have  been  detailed.     Ante^  p. 

The  great  point  of  Mr.  Tileston's  testimony  is  found 
in  his  narrative*  of  two  interviews  which  took  place  at 
the  Union  Square  house.  We  must  look  into  that 
narrative  closely. 

The  Phoenix  Bank,  of  which  Mr,  Tileston  was  pres- 
ident, went  into  operation  as  a  banking  association, 
under  the  free-bank  act,  in  January,  1854.  It  was  ne- 
cessary for  this  purpose  to  deposit  public  stocks  with 
the  comptroller  as  security  for  its  circulation.  To  this 
subject  Mr.  Tileston  gave  his  attention,  and,  knowing 
that  Mr.  Parish  owned  $200,000  U.  S.  six  per  cents,  he 
addressed  him  a  letter  in  December,  1853,  proposing 
to  borrow  that  stock  for  deposit  at  a  yearly  bonus  of 
one  per  cent,  or  $2000,  giving  as  security  a  mortgage 
on  the  banking  house  in  Wall-street,  worth  at  least 
$175,000.  (II.  f.  555, 466  to  468,  505.)  Since  the  new 
constitution  of  '46,  the  stockholders  in  banks  are  per- 
sonally responsible  for  a  sum  equal  to  f heir  stock  over 
and  above  the  stock  itself.     Mr.  Parish  was  himself  a 
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stockholder  in  this  bank  to  $40,000  and  upwards,  un- 
less, indeed,  his  stock  had  passed  into  the  estate  of  wife. 
The  whole  stock  or  capital  was  $1,200,000.  (IL  f. 
506.) 

To  Mr.  Parish's  estate  this  loan  was  a  very  eligible 
operation,  unless  some  higher  bonus  or  premium  could 
be  obtained,  and  that  no  one  ever  seems  to  have  thought 
of  or  attempted.     (IL  £  577,  578.) 

That  Mr.  Parish  must  have  thought  so,  had  he 
been  capable  of  thinking  at  all,  is  most  apparent  from 
the  fact  that,  in  1845,  he  had  made  precisely  such  a 
loan  of  stock,  on  precisely  the  same  terms,  to  the 
Bank  of  the  State  of  New  York.  (III.  f.  1684  to  1691.) 
He  was  not  a  stockholder  in  the  last-named  bank ;  he 
had  no  connection  of  any  kind  with  it,  or  interest  in  it ; 
he  had  no  resort  to  the  individual  liability  of  its  stock- 
holders ;  he  neither  asked  nor  obtained  any  lien  on  its 
property ;  but  trusted  to  the  general  solvency  of  the 
bank.  When  it  is  considered  that  the  inducements 
were  so  much  less,  the  security  so  much  less,  and  that 
it  is  neither  proved  nor  pretended  that  the  Bank  of 
the  State  of  New  York  had  either  in  public  opin- 
ion or  in  the  estimation  of  Mr.  Parish,  any  greater 
claims  to  confidence  than  the  Phoenix  Bank,  we  think 
it  may  be  said,  with  confidence,  that,  had  Mr.  Parish 
possessed  his  understanding,  he  would  have  eagerly 
availed  himself  of  Mr.  Tileston's  offer. 

Having  received  this  proposal,  the  conclave  who 
governed  at  Union  Square  invited  Mr.  Tileston  to  the 
house  in  the  evening.  (IL  f  468.)  Here  two  birds 
might  be  killed  with  one  stone — a  good  financial  ope- 
ration might  be  carried  through,  and,  at  the  same 
time,  the  worthy  president,  already  impressed  in  favor 
of  sanity,  might  be  accommodated,  made  to  feel  very 
happy  in  his  success,  made  to  realize  how  very  amiable 
and  sensible  a  man  Mr.  Parish  was ;  and  thus  his  con- 
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quest  as  a  strong  witness  for  the  codicils  might  be 
completed. .  In  this  instance,  however,  as  it  occasionally 
happened  in  others,  Mr.  Parish's  comfortable  feeling  at 
the  bowing  courtesy  and  kind  tones  of  his  visitor,  did 
not  hold  out,  and  the  whole  affair  fell  through.  Any 
less  amiable  man  than  Mr.  Tileston  would,  probably, 
have  pronounced  the  testator  an  idiot ;  but  Mr.  Tiles- 
ton's  good-nature  was  abundant;  and,  though  the  tes- 
tator acted  like  a  fool,  Mr.  Tileston  sticks  to  it,  for  the 
lady's  sake,  that  he  seemed  to  understand  what  he  was 
about. 

Let  us  proceed  to  Mr.  Tileston's  account  of  the 
interviews.  On  the  first  occasion,  he  met  Mr.  and  Mrs. 
Parish,  and  Mr.  Henry  Delafield,  in  the  library.  Mr. 
Parish  rose,  and  gave  his  hand  cordially.  Mr.  Tileston 
explained  the  object  of  his  visit,  and,  "  from  the  expres- 
sion of  his  countenance,  and  the  interpretation  given  to 
it  by  Mrs.  Parish,  who  sat  directly  opposite  to  him,  he 
appeared  disposed  to  make  the  arrangement."  Mr. 
Tileston  "then  inquired  at  what  rate  per  annum  he 
would  loan  the  stock ;  he  replied  by  holding  up  his 
hand  and  two  fingers  in  this  way."— Here  the  witness 
exhibited  the  precise  gesticulation  which  is  dignified 
throughout  the  testimony  as  the  sign  of  inquiry,  or 
of  a  desire  to  make  a  communication.  (II.  f.  468  to 
470.) 

"  When  he  held  up  the  two  fingers,"  Mr.  Tileston 
"  asked  him  if  he  meant  $2,000,  to  which  he  gave 
assent  by  nodding  his  head  in  the  affinnative."  (IL  f. 
473.)  To  give  further  point  and  emphasis  to  this  in- 
terpretation, the  proponent's  counsel  examined  thus : 

"  Q.  When  he  held  up  his  hand  as  you  have  de- 
scribed, did  you  attach  any,  and  what  meaning  to  that  ?  " 

Mr.  Tileston's  answer  is  : 

"Yes,  sir,  I  believed  that  he  intended  to  convey 
the  idea  that  he  required  $2,000  per  annum  for  the 


656 

loan  of  the  stock/'  (II.  f.  473.)  Mrs.  Parish  also 
said  to  Mr.  Tileston,  at  the  time,  "  that  was  exactly 
what  he  intended  to  convey."     (11.  f.  473,  470.) 

Thus  far  all  things  went  on  swimmingly.  Still,  it 
is  somewhat  singular  that  the  eternal  flourish  of  the 
hand  and  fingers  should,  on  this  occasion,  perform  so 
unwonted  an  office  as  to  indicate  $2,000.  Had  he 
put  up  one  finger,  instead  of  two,  the  gesture  would 
have  borne  the  same  relation  to  the  proposal,  would 
have  meant  precisely  the  same  thing  as  the  two  fingers 
were  interpreted  to  mean,  would  have  equally  an- 
swered the  wishes  of  all  parties,  and  would  have  been 
just  as  easily  interpreted  by  Mrs.  Parish.  The  propo- 
sition was  to  pay  one  per  cent.,  or  two  thousand  dol- 
lars.    (II.  f  473,  474.) 

In  relation  to  signs,  sounds,  and  gestures,  Mr.  Tfles- 
ton's  testimony  does  not,  by  any  means,  join  chorus  with 
the  corps  to  which  he  belongs.  He  never  heard  yes  or 
no,  or  any  other  sound  which  he  took  for  either,  or  for  an 
attempt  at  either.  One  inarticulate  sound  once  heard  he 
is  unable  to  describe,  save  that  it  was  "  a  little  different " 
fi*om  nin,  nin,  nin.  (II.  f.  579,  545,  517  to  520,  556.)  But 
according  to  his  version,  the  only  other  sound  Mr.  Parish 
used  was' "  nin,  nin,  nin/^  and  that  was  almost  constantly 
commg  firom  him.  (II.  f.  522,  516,  579.)  "It  was  al- 
most constantly  that  he  used  this  language,  or  whatever  you 
please,  to  term  it  *'  says  the  witness.  And  this  nin,  nin, 
nin,  was  to  the  witness  totally  unintelligible.  "  Indepen- 
dently of  what  Mrs.  Parish  said,'*  "  he  did  not  attach  any 
meaning  to  it."     (II.  f.  535.) 

The  reason  Mr.  Tileston  attached  so  much  special 
significance  to  this  elevation  of  the  two  fingers,  was  the 
accidental  circumstance  that  he  had  never  noticed  that 
feature  in  his  gesticulation  at  any  other  time.  (II.  f.  548, 
549,  528.)  Yet  he  heard  the  nin,  nin,  nin,  constantly ; 
and  he  thinks,  too,  that  "  when  the  testator  uttered  this 
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sound  generally,  he  raised  his  left  hand."  (II.  f.  528.) 
Nearly  every  one  else  observed  that  niuy  nin,  nin,  was,  in 
general,  if  not  invariably,  accompanied  by  an  uplifted  hand, 
and  an  elevation  of  the  fingers ;  but  Mr.  Tileston  never 
noticed  this  until  the  object  in  view  gave  it  a  hold  upon 
his  attention;  and  then  imagination,  fortified  by  Mrs. 
Parish's  declaration,  clothed  it  with  an  import  entirely 
difierent  fix)m  any  meaning  ever  imputed  to  it  by  others. 
This  fact  is  very  instructive  as  to  the  interpretation  of  this 
sign  language  by  witnesses. 

It  might  not  be  amiss  to  notice  in  this  place  more  in 
detail  than  has  been  done  heretofore,  the  items  of  evidence 
in  which  a  special  meaning  is  attempted  to  be  given  to 
this  same  motion. 

Isaac  H.  Brown,  the  sexton  of  Grace  Church,  saw  him 
raise  his  left  hand,  crossing  the  first  two  fingers,  and  mak- 
ing a  noise  to  his  wife  as  if  calling  her  attention.  The 
witness  drew  the  inference  that  Mr.  Parish  meant  thereby 
that  Mrs.  Parish  should  give  him  ten  dollars,  and  "  as 
soon  as  she  saw  it,  she  gave  '*  the  witness  "  ten  dollars." 
(II.  f.  1713,  1714.)  Here,  too,  the  indication  is  made  to 
square  with  the  witness's  very  natural  desire.  And  here 
too  again,  precisely  as  in  the  case  of  Mr.  Tileston,  the 
motion  was  a  novelty  to  Mr.  Brown.  At  least  he  did  not 
notice  it  "on  any  other  occasion."  (II.  f.  1731.)  How 
came  Mrs.  Parish  to  agree  in  this  interpretation ;  can  any 
one  doubt  ?  The  Phoenix  Bank,  and  Grace  Church,  and 
charitable  donation  seekers,  and  the  broker's  ofiice,  seem 
to  have  been  her  chosen  quarries. 

Mr.  Isaac  Gibson,  a  benevolent  gentleman,  interested 
in  the  Juvenile  Asylum,  a  charitable  institution,  located  at 
Port  Washington,  was  advised  to  call  on  Mrs.  Parish  for 
a  contribution  in  October  or  November,  1856.  (II.  f. 
1861,  1863,  1874, 1875.) 

He  went,  saw  her,  explained  his  business,  left  his  cir- 
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cular,  called  a  week  afterward,  was  introduced  to  Mr. 
Parish  by  the  lady,  sat  opposite  to  him  and  explained  the 
matter,  Mrs.  Parish  sitting  by.  (f.  1864.)  The  duration 
of  the  interview  was  fifteen  minutes,  (f.  1869.)  Mr.  Parish 
made  no  "  sound  or  utterance  of  any  kind  +  +  was  entirely 
sflent."  (f.  1869, 1870.)  But  during  the  few  minutes  that 
Mr.  Gibson  was  descanting  on  the  merits  of  the  institution, 
Mr.  Parish  put  up  his  left  hand,  with  two  fingers  up,  and 
the  following  scene  took  place  (f.  1864-'7) : 

^^  Mrs.  Parish  sat  opposite  to  her  husband,  six  to  eight  feel 
from  him.  I  sat  equi-distant  from  each,  so  as  to  face  one  or 
the  other.  I  addressed  myself  to  Mr.  Parish,  and  after  having 
made  a  few  remarks  on  the  subject  of  my  mission,  I  think  he 
held  up  his  hand  in  this  way  to  his  wife.  (The  witness  here 
raises  his  hand,  extending  the  first  two  fingers,  pointing  up- 
wards.) I  think  there  were  two  fingers,  but  I  cannot  say  cer- 
tainly ;  there  were  two  fingers  in  the  first  instance.  Mrs. 
Parish  asked  whether  he  meant  two  hundred  dollars, — to  which 
he  assented^  bowed  his  head.  I  had  my  subscription-book  in 
my  pocket,  took  it  out,  and  read  to  him  the  names  of  all  the 
contributors  that  were  registered  therein.  After  having  done 
so,  and  commenced  to  speak  of  the  merits  of  the  institution, 
the  good  it  had  done  and  was  doing,  Mr.  Parish  then  ndsed 
another  finger,  held  up  three.  When  he  did  so,  I  was  still 
continuing  my  communication,  when  after  a  short  period,  he 
raised  a  fourth,  held  up  four  fingers ;  and  when  I  had  ended, 
which  was  in  the  course  of  a  short  period  of  time,  perhaps  two 
or  three  minute?,  he  looked  at  his  wife,  and  held  up  his  en- 
tire hand  in  this  way.  (The  witness  here  held  up  his  hand 
with  the  palm  cutwards,  and  all  the  fingers  extended.)  Mrs. 
Parish  then  remarked  to  her  husband,  do  you  intend  to  give 
Mr.  Gibson  five  hundred  dollars,  to  which  he  bowed  as&eni. 
3he  then  asked  me  for  my  subscription-book,  and  taking  it  to 
the  desk,  wrote  something.  She  then  went  to  her  husband, 
and  held  up  the  book  to  him,  remarking,  Is  that  what  you 
wish  ? — I  have  written  Henry  Parish,  $500 ;  to  which  he 
bowed  assent  I  thanked  him  for  his  very  liberal  donation, 
and  took  my  leave,  thanking  Mrs.  Parish  also." 

Can  any  one  believe  the  general  evidence  which 
Mrs.  Parish  has  adduced  concerning  this  sign,  and  be- 
lieve that  she  was  not  in  this  interview  playing  upon 
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Mr.  Gibson's  credulity  ?  (11.  f.  1870.)  Although  this 
was  within  six  months  of  Mr.  Parish's  death,  when,  as 
the  whole  evidence  shows,  he  was  fast  sinking,  Mr. 
Gibson  thought  his  appearance  did  not  at  all  indicate 
that  "  he  was  a  man  out  of  health.  +  He  seemed  to  be 
very  comfortable,"  and  his  countenance  as  to  expression 
was  "  agreeable."     (f.  1867.) 

Mr.  James  Donaldson,  a  highly  respectable  old  gen- 
tleman, who  had  known  Mr.  Parish  well,  and  been  a 
co-director  with  him  in  the  Phoenix  Bank,  called  at  his 
house  in  1853  or  '54,  to  solicit  a  subscription  for  the 
New  York  City  Hospital.  (H.  f.  1568,  1572,  1573.) 
He  requested  Mrs.  Parish  to  apply  for  it,  and  she  gave 
the  gentleman  to  understand  that  he  would  be  more 
likely  to  succeed  than  herself,  and  introduced  him  to 
Mr.  Parish.  (XL  f.  1574.)  This,  of  course,  meant  that 
she  had  but  little  influence  with  him,  and  that  he  might 
refuse.  I  should  infer  that  the  lady  was  not  inclined 
to  buy  Mr.  Donaldson's  favor  with  a  donation,  and 
knew  Mr.  Parish  to  be  in  a  sulky  or  non-assenting  con- 
dition. Mr.  Donaldson  was  introdaced.  An  inter- 
view of  twenty  minutes'  duration  occurred.  Until  the 
last  five  minutes  the  conversation  was  between  Mrs. 
Parish  and  Mr.  Donaldson,  and  was  on  general  topics. 
Mr.  Donaldson  don't  remember  whether  Mr.  Parish 
recognized  him,  nor  that  he  uttered  any  sound  or  made 
any  gesture,  except  that  he  smiled  occasionally,  and 
perhaps  moved  his  head,  but  he  judged  from  these  cir- 
cumstances and  the  expression  of  his  countenance,  that. 
"  he  entered  fully  into  the  nature  of  the  remarks  pass- 
ing."    (II.  f.  1576  to  1578, 1589.) 

At  last,  five  minutes  before  leaving,  Mr.  Donaldson 
introduced  the  subject  of  his  visit.     "  There  was  an 
immediate  and  very  striking  change  in  the  expression 
as  if  the  subject  were  an  unpleasant  one."    He  said  nah^ 
na\  nah^  nah;  "  he  held  up  his  hand  and  appeared  to 
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connt  five,  two  or  three  times  "  by  passing  his  thumb 
along  his  fingera.  The  witness,  observing  that  it  was 
five,  "  looked  to  Mrs.  Parish  for  an  explanation,"  "  she 
saidy  slw  supposed  Tie  meant  to  inform  him  thai  he  had 
recency  contributed  to  five  benevolent  objects^  (II.  £ 
1578  to  1582,  1587,  1588.) 

Did  she  suppose  so  ?  No  one  can  believe  it.  Her 
general  evidence  is  that  the  testator  had  no  such  use 
of  the  left  hand  and  fingers.  These  two  or  three  in- 
stances cannot  outweigh  the  whole  body  of  her  own 
proof,  and  give  to  this  motion  a  new  significance.  Mr, 
Donaldson  knew  nothing  of  his  habits,  signs  or  sounds, 
and  was  easily  duped.  He  was  talked  into  the  favorable 
opinion  which  he  expresses  of  Mr.  Parish's  capacity. 
(11.  f.  1573,  1583.)  How  much  that  opinion  is  worth, 
if  indeed  it  is  evidence  at  all,  may  be  readily  judged 
from  a  few  circumstances. 

After  all  that  is  before  related,  Mr.  Donaldson 
politely  suggested  that  Mr.  Parish  should  consider  it 
further.  Persevering  in  the  same  excited  and  repulsive 
manner,  Mr.  Parish  reiterated  Na,  na,  na,  na.  (II,  f, 
1581,  1582.)  In  his  normal  condition,  Mr.  Donaldson 
says,  Mr.  Parish  *'  was  always  amiable  and  gentleman- 
like," and  slow  in  coming  to  a  decision.  (II.  f  1571.) 
Yet  here,  when  he  had  become  a  speechless,  helpless 
paralytic,  abounding  in  wealth,  childless,  and  nigh  unto 
the  grave,  though  more  pious  and  charitable  than  be- 
fore, he  was  angry  and  irritated  at  a  charitable  appeal, 
•  and  to  his  old  friend's  application  harsh  in  manner,  and 
hasty  in  an  adverse  decision.  Five  minujtes  of  sucJh 
experience  makes  Mr.  Donaldson  a  champion  of  his 
mental  integrity. 

We  have  thus  seen  the  several  cunning  and  artful 
interpretations  applied  by  Mrs.  Parish  to  the  same 
gesture,  of  her  husband.  At  one  time  the  two  raised 
fingers  mean  $200,  at  another  they  mean  $2,000,  and 


661 

at  another  $10.  At  one  time,  the  five  raised  fingera 
mean  $500,  and  at  another  that  he  had  already  con- 
tributed to  five  different  objects,  and  could  not  contri- 
bute to  another. 

Let  us  return  to  Mr.  Tileston — ^we  left  him  at  the 
point  of  the  negotiation  when  he  had  learned  that  the  two 
raised  fingers  meant  $2,000. 

Up  to  this  time  Mr.  Parish  had  behaved  pretty  well, 
and  it  looked  as  if  the  negotiation  would  be  a  perfect  suc- 
cess; but,  as  shown  in  other  instances,  the  testator's 
quietude  could  not  always  be  relied  upon  for  any  length 
of  time.  Mr.  Tileston  says :  "  He  appeared  to  be  uneasy, 
and  put  his  hand  on  me-his  left  W-his  meanmg  I 
could  not  understand — did  not  understand."  (II.  f.  478.) 
*'  He  made  some  kind  of  a  sound.  I  cannot  describe  it." 
(f.  556.)  "  He  was  a  little  excited,  shaking  his  head  in 
the  negative."  (f.  561.)  "I  think  he  used  his  usual 
words,  '  nin,  nin,'  and  under  excitement."  (f.  563.)  "  I 
then  inquired  of  Mrs.  Parish  what  he  meant  by  this  effort, 
what  he  meant  to  convey.  He  continued  during  this  con- 
versation I  had  with  her  to  exhibit  some  uneasiness; 
seemed  to  be  a  little  excited — discovered  some  temper." 
(f.  478.)  "  She  put  a  variety  of  questions,  endeavoring  to 
ascertain  thereby  what  he  meant — a  number — ^at  least 
half  a  dozen.  He  shook  his  head  in  the  negative  to  all  of 
them — ^rather  excited."  (f.  558,9.)  "  I  was  not  aware 
but  that  they  could  interpret  his  meaning."  (f.  559.) 
Of  comrse  he  had  no  meaning.  These  movements  and 
guttural  soimds  were  merely  the  expression  of  his  sensa- 
tions. If  he  had  had  sense,  he  would  not  have  made 
them,  because  he  would  then  have  known  that  he  could 
not  possibly  be  understood — ^but  he  repeats  them  over  and 
over  again.  Mrs.  Parish  continued  her  usual  poKcy,  and 
made  Mr.  Tileston  beUeve  that  these  mutterings  had  a 
meaning.    Unfortunately  her  ingenuity  at  the  moment,  or 
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the  testator's  temper,  did  not  enable  her  to  get  him  into  a 
state  of  acquiescence.  But  she  persevered  as  long  as  Mr. 
Tfleston  remained.     He  says  (II.  f.  479) : 

^'  She  stated  that  she  was  entirely  at  a  loss  to  convey  or 
to  understand  what  he  meant ;  that  in  no  instance  for  several 
months  previous  had  she  been  at  a  loss  to  understand  what  his 
wishes  were  by  his  manifestations,  by  his  signs  ;  Mr.  Delafield 
made  a  very  similar  remark,  who  sat  by  the  table." 

Here  comes  in  the  slate  story  : 

'^  Q.  Besides  writing  on  the  slate  and  exhibiting  it,  was 
any  thing  else,  and  if  so,  what,  done  or  said,  at  that  inter- 
view ?  " 

"  A.  Mrs.  Parish  put  some  questions  to  him  ;  I  don't  re- 
collect the  precise  language,  but  endeavoring  to  draw  from  him 
what  he  wanted."  (f.  479  to  482.) 

This  attempt  to  bring  the  testator's  sounds  and  mo- 
tions into  an  inteUigible  form,  was  a  flash  in  the  pan,  like 
some  of  Mr.  Lord's  codicil  interviews,  at  which  he  could 
get  nothing  done.  So  Mr.  Tileston  left,  and  another  in- 
terview was  had  between  the  same  parties  two  or  three 
evenings  afterwards,  at  the  same  place.  In  the  mean  time 
Mrs,  Parish,  of  course,  found  out  what  the  testator  wanted ; 
she  always  did,  after  the  visitor  had  left.  In  this  way  she 
found  out  that  he  wanted  to  give  Dr.  Taylor  $200  (I.  f. 
3350  0 .  that  he  wanted  Dr.  Delafield,  (I.  f.  1664,)  or  that 
he  wanted  his  builder,  Youngs,  to  do  a  particular  job. 
(II.  f.  726.)  Mr.  Tileston  proceeds  to  relate  what  hap- 
pened at  the  second  interview.     (II.  f.  483  :) 

^^  As  soon  as  we  were  seated,  Mr.  Delafield  said  that  thev 
had  discovered,  had  ascertained  rather,  what  Mr.  Parish  wished 
to  convey ;  Mr.  Delafield  then  stated  that  in  addition  to  the 
security  we  proposed  for  the  loan  of  the  stock,  that  Mr.  Parish 
required  the  individual  security  of  the  members  of  the  board. 
On  turning  to  Mr.  Parish,  he  immediately  made  a  nod  of  his 
head,  and  a  sort  of  exclamation  ;  we  then,  in  order  to  be  cer- 
tain what  it  was  that  he  wanted,  wrote  it  upon  a  slate  ;  that 
was  for  my  satisfaction.  *  Then  we  wrote  on  the  slate,  *  you 
require  the  individual  security  of  the  members  of  the  Board, 
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or  Directors  of  the  Bank  ?  '  I  don't  know  which  term  was 
used." 

"  Q.  You  say  that  on  Mr.  Delafield  stating  that  individual 
security  was  required,  and  your  turning  to  Mr.  Parish,  he 
made  a  nod  and  a  sort  of  exclamation,  please  to  state  or  ex- 
hibit, and  describe  that  exclamation  ? 

A.  It  is  impossible  for  me  to  describe  the  exact  sounds  he 
made. 

Q.  Did  he  on  that  occasion  make  any  sound  ? 

A.  My  impression  is,  that  he  did. 

Q.  Was  it  a  single  sound,  or  a  continuous  or  prolonged 
sound  ? 

A.  My  impression  is,  that  there  was  a  repetition  of  it. 

Q.  Was  it  the  sound  nin,  nin,  nin  ? 

A.  I  think  it  was  a  little  different  from  that ;  that  is  my 
impression.     The  nin,  nin  was  going  all  the  time  nearly. 

I  did  not  mean  that  he  said  all  the  time  on  that  occasion, 
but  that  it  was  a  frequent  expression  ;  yes,  very  frequent. 

Q.  Which  of  the  persons  present  wrote  on  the  slate,  as 
u  have  stated  ? 

A.  Mrs.  Parish.  •    ' 

Q.  What  was  done  with  the  slate  immediately  after  Mrs. 
Parish  had  thus  written  upon  it  ? 

A.  It  was  left  on  the  table ;  it  was  still  there  for  further 
use  ;  that  was  the  last  I  saw  of  it. 

Q.  Was  the  slate,  when  thus  written  on,  shown  to  any 
person  present,  if  so,  to  whom  ? 

A.  As  Mrs.  Parish  wrote,  she  just  passed  the  slate  over  to 
Mr.  Parish. 

Q.  What  did  Mr.  Parish  then  do  with  the  slate  ? 

A.  He  simply  cast  his  eyes  over  the  written  memorandum  ; 
nothing  beyond  that,  that  I  recollect. 

Q.  After  he  had  cast  his  eyes  over  the  written  memoran- 
dum, did  he  make  any  sign,  or  gesture,  or  motion,  or  utter  any 
sound,  and  if  so,  what  ? 

A.  I  don't  recollect  that  there  was  anything  particular  af- 
ter that." 

Of  course  Mr.  Tileston  supposed  at  the  time  that 
Mr.  Parish  read  and  understood  what  was  on  the  slate. 
Mr.  Parish  responded  "  by  nodding  his  head  to  the  inquiry 
vnitten  thereon."  There  was  "  a  slight  incUnation  to  smile, 
and  his  countenance  would  light  up  as  though  he  were 
pleased."     (II.  f.  487,  488.) 
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After  Mrs.  Parish  and  Henry  Dekfield  had  told  Mr. 
Tileston  that  such  was  Mr.  Parish's  determination  (II.  f. 
491),  Mr.  Tileston  did  several  things  "to  convince  him 
that  he  was  too  exacting."  Mr.  Tileston  told  him  that  the 
banking-house  had  just  been  appraised  at  $175,000.  (XL  f. 
503,  492.)  He  also  wrote  on  a  paper,  "  do  you  want 
more  security  ?  "  again,  "  you  have  the  capital  of  the  bank, 
besides  all  the  stockholders  are  liable  for  $1,200,000 
more.*' 

This  second  interview  was  brought  to  a  close  some- 
what abruptly.  Mr.  Parish's  responses  at  first  were  of  the 
pleasant  and  agreeable  sort,  notwithstanding  the  bitterness 
of  the  pill  which,  as  we  have  seen,  was  being  presented  to 
the  appUcant.  (II.  f.  484,  487,  488.)  And  so  they  seem 
to  have  continued  until  Mr.  Tileston's  indignation  moved 
him  to  a  peremptory  refusal  of  .the  terms.  This,  no  doubt, 
was  uttered  in  a  tone  and  with  a  manner  comparatively 
harsh  and  repulsive.  He  says,  "  As  soon  as  the  thing  was 
fairly  before  me,  I  understood  it.  I  told  him  at  once  that 
I  fiould  not  comply  vrith  the  terms."  (f.  488.)  Mr. 
Parish's  countenance  then  looked  "  more  gloomy — morose." 
(f.  488.)  The  fair  interpretation  of  this  is  that,  a  some- 
what displeased  look  on  the  part  of  the  astonished  and  in- 
dignant Mr.  Tileston,  was  reflected  back  by  the  unconscious 
demented. 

Mr.  Tileston  has  "no  doubt  whatever  that  Mr. 
Parish  saw  and  understood  the  writing  on  the  slate 
and  paper."  (f.  494,  496,  603.)  (See  from  490  to 
505.)  Yet  it  is  proper  to  note  that  in  all  this  argu- 
mentation with  the  testator,  Mr.  Tileston  heard  no 
word  or  sound  from  Mr.  Parish,  saw  no  gesture  of  his, 
and  drew  his  inference  that  he  and  Mr.  Parish  had 
not  come  to  an  agreement,  merely  from  the  expression 
of  his  countenance,     (f.  498.) 

As  to  these  responses,  by  expression  of  cottnte- 
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nance,  and  the  description  of  them,  we  are  left  en- 
tirely in  the  dark  by  the  failnre  of  Mr,  Tileston's  at- 
tention at  the  time,  or  the  failure  of  his  recollection 
since.    His  account  of  them  is  as  follows : 


^^  Q.  Did  he  make  any,  and  if  so,  what  response  to  the 
memorandum  you  had  thus  written  ?  " 

"  Mr.  Tileston.  He  made  nothing  further ;  nothing  more 
than  hy  the  expression  of  his  countenance." 

"  Q.  What  was  the  expression  of  countenance  ?  " 

"Jtfr.  Tileston,  Why,  rather  tending  to  disapprobation, 
meaning  something  of  that  kind.  I  hardly  know  what  name 
to  give  it."     (f.  498,  499.) 

He  can't  remember  noticing  his  countenance  as  he 
looked  at  the  written  paper,  nor  when  spoken  to 
about  the  value  of  the  banking  house,  (f.  495.)  And 
he  admits  that  he  could  not  have  known  that  Mr. 
Parish  wanted  individual  security  "  without  the  aid  of 
Mrs.  Delafield  or  Mr.  Parish."     (f.  586,  535.) 

The  truth  is  apparent.  Mr.  Tileston  was  so  sur- 
prised  at  the  astounding  unreasonableness  of  Mr. 
Parish's  supposed  exactions,  that  he  was  "  flustered." 
He  threw  out  his  argumentative  remonstrances  in 
rapid  succession,  adopted  the  explanations  given  him 
in  answer  by  Mrs.  Parish  and  her  brother,  and  gave 
no  adequate  or  scrutinizing  attention  to  Mr.  Parish's 
own  personal  outgivings,  if  any  there  were.  He  says, 
he  supposed  Mr.  Parish  could  read ;  he  knew  he  had 
the  use  of  his  left  hand;  he  knew  that  he  was 
not  deaf,  and  he  supposed  that  his  vision  was  some- 
what imperfect;  yet  it  never  occurred  to  him,  as 
singular  that  a  clear  response  in  writing  was  not  sought 
from  him,  nor  that  in  the  night-time  he  should  be  writ- 
ten to  instead  of  being  spoken  to.  (H.  f.  583  to  588.) 
He  assumed  that  his  sickness  put  it  out  of  his  power 
to  write,  but  seems  to  have  assumed  it  without  the 
least  thought  or  reflection.     (H.  f.  588.) 
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Certainly  his  critical  spectacles  were  not  on. 

Several  weeks  subsequently  to  the  last  of  these 
interviews,  Mr.  Tileston  met  Mr.  Parish  in  his  carriage 
in  Wall-street,  and  recurring  to  this  affair,  volunteered 
the  observation  that  the  bank  "had  made  other 
arrangements."  Doubtless  this  was  said  in  a  manner 
less  pleasant  than  Mr.  Tileston's  usual  address.  Ac- 
cordingly the  manner  was  reflected  back.  To  this, 
says  Mr.  Tileston,  he  made  response  "as  far  as  he 
could  make ;  he  made  a  sort  of  movement  with  his 
countenance."  Being  pressed  to  explain  this  move- 
ment, Mr.  Tileston  tells  us  it  was  "That  of  disap- 
pointment.*'    (£.  502.) 

The  idea  is,  that  during  this  long  period  Mr.  Parish 
had  been  lying  low,  "  in  patient  expectation"  that 
Mi\  Tileston  would  be  constrained  to  strike  his  flag, 
and  give  him  better  security ;  and  when  at  last  he 
learned  that  "  the  game  was  up,"  he  was  bitterly  dis- 
appointed. 

This  is  not  a  very  rational  conclusion ;  but  then  it 
must  be  considered  that.  Mr.  Parish  was  no  longer 
a  very  rational  man.  He  had  given  up  going  to 
church  in  consequence  of  a  new  and  intense  access  of 
piety.  He  had  become  cautious  to  a  miserly  degree 
about  security  in  his  operations,  because  he  no  longer 
wanted  any  thing  for  himself,  and  gave  away  every- 
thing that  came  within  his  reach. 

I  believe  the  facts  in  respect  to  this  affair,  are  simply 
these :  The  operation  seemed  a  good  one ;  it  was  a  good 
one;  Henry  Delafield  advised  its  acceptance,  and  Mrs. 
Parish  concluded  to  accept  it.  Mr.  Tileston  was  invited 
to  the  house,  with  the  views  I  have  before  mentioned. 
As  sometimes  happened,  the  testator  acted  in  a  way  that 
could  not  be  interpreted  as  consent.  It  had  too  much 
the  complexion  of  dissent  or  disagreement.  So  the  thing 
could  not  be  carried  through  at  that  meeting.    After  the 
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design  was  thus  accidentally  balked,  the  lady  reflected  on 
the  matter,  and  concluded  that,  as  her  husband  might 
die  at  any  moment,  it  was  not  best  to  put  that  $200,000 
out  for  a  term  of  years.  It  was  the  precise  amount  of 
her  trust-fund  in  the  will.  She  fancied  keeping  it  within 
her  reach.  So  she  was  inspired  to  give,  or  to  persevere 
in  an  adverse  decision  upon  Mr.  Tileston's  proposal. 

I  shall  examine  in  connection,  the  testimony  of  Mr. 
Peter  M.  Bryson,  and  Mr.  John  S.  Dunning.  The  first 
was  the  cashier  of  the  Phoenix  bank,  the  other  was  a  clerk 
in  that  institution ;  their  testimony  relates  to  the  same 
transaction.  It  was  one  of  Mrs.  Parish's  operations  un- 
der her  system  of  gifts  inter  vivos. 

Mr.  Parish  owned  stock  in  the  Phoenix  Bank,  to 
the  value  of  forty  to  fifty  thousand  doUars.  In  1853,  an 
opportunity  occurred  for  converting  this .  stock ;  and,  as 
was  done  in  all  such  cases,  it  was  at  once  transferred  fi'om 
the  name  of  Henry  Parish  into  the  name  of  Susan  Maria 
Parish,  and  became  on  the  books  of  the  bank  her  indi- 
vidual property. 

The  bank  originally  had  a.  special  charter :  it  now  be- 
came necessary  that  it  should  assume  the  form  of  a  Bank- 
ing Association,  under  the  Pree  Banking  Law.  To  ac- 
complish this  change,  it  was  projected  that  all  the  stock- 
holders in  the  chartered  company  should  transfer  their  in- 
terest to  the  cashier ;  that  he  should  put  the  whole  into 
the  new  Banking  Association  as  capital.  And  thereupon 
stock  of  the  latter  was  to  be  issued  in  proper  proportions 
to  the  former  stockholders. 

This  was  a  very  simple  operation ;  but  for  formal  pur* 
poses,  it  was  necessary  that  the  owner  of  the  stock  of  the 
old  Phoenix  Bank  should  sign  a  transfer  of  his  stock  to 
the  cashier,  and  sign  the  articles  of  association,  thereby 
making  himself  a  corporator  or  member  of  the  new  bank. 

Formal  notice  of  this  was  sent  to  Union  Square,  and 
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Mr.  Parish  was  therenpon  brought  down  in  the  usual  way 
to  Wall-street,  and  there  in  his  carriage,  he  is  said  to  have 
put  his  mark  to  a  transfer  of  the  stock  to  Mrs.  Parish- 
(II.  f.  325.)  She  signed  the  articles  of  association  of  the 
new  free  bank,  thus  entitling  herself  to  receive  that 
amount  of  stock ;  she  did  accordingly  receive  it ;  and  it 
forms  part  of  the  large  sum  which  she  now  claims  as  an 
absolute  gift  from  the  testator  in  his  lifetime. 

The  way  in  which  it  was  done  seems  to  have  been 
this  :  Mrs.  Parish  went  down  to  the  bank,  and  informed 
the  cashier  that  they  were  aU  ready  for  the  operation, 
whereupon  the  cashier  di*ew  the  transfer,  and  wrote  at  the 

bottom  of  it :  "  Heniy    x   Parish." 

mark. 

He  went  out  to  the  carriage,  and  obtained  the  mark 
of  Mr.  Parish. 

If  the  thing  had  gone  on  in  the  channel  prescribed  by 
the  general  plan,  the  new  stock  would  have  been  issued 
to  Mr.  Parish.  That  would  not  have  accomplished  the 
proponent's  object ;  so  a  deviation  from  that  plan  was  re- 
sorted to.  That  plan  contemplated,  as  we  have  seen,  that 
the  stockholder  of  the  old  bank,  who  was  to  receive 
stock  from  the  new  bank,  should  be  the  person  to  sign 
the  articles  of  association  in  the  latter.  Therefore,  in 
order  to  enable  Mrs.  Parish  to  get  into  her  own  name  the 
stock  from  the  new  bank,  it  was  necessary  that  the  stock 
of  the  old  bank  should  be  transferred  by  the  testator  to 
her,  instead  of  being  transferred  directly  to  Biyson  the 
cashier,  so  that  she  would  appear  to  be  the  stockholder  in 
the  old  bank,  who  had  transferred  stock  to  the  cashier ; 
and  who,  consequently,  was  entitled  to  sign  the  articles  of 
association,  and  receive  the  new  stock. 

The  necessity  of  this  variation  from  the  usual  form,  in 
order  to  meet  the  object  of  Mrs.  Parish,  in  getting  the 
stock  into  her  own  name,  was  not  precisely  imderstood  by 
the  cashier,  and  at  first  he  went  astray.   When  Mr.  Parish 
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was  first  brought  down,  the  cashier  followed  the  usual 
course,  and  took  the  transfer  to  himself.  Afterwards,  the 
mistake — ^if  it  may  be  called  one — ^was  discovered,  and 
rectified.  (II.  f.  329  to  332,  376  to  379.)  But  this  shp 
of  the  cashier  led  to  two  interviews.  At  the  first,  the 
transfer  was  made  to  Mr.  Bryson ;  at  the  second,  it  was 
made  to  Mrs.  Parish.  Both  interviews  were  at  the  car- 
riage ;  they  must  have  been  of  about  equal  length ;  but 
according  to  both  the  Mritnesses,  five  to  ten  minutes  was 
the  utmost  duration  of  either  interview ;  and  there  was  no 
other  intercourse  between  the  witnesses  and  Mr.  Parish, 
except  during  these  two  periods  of  five  or  ten  minutes. 
(II.  f.  348,  357,  428,  373.) 

Mr.  Bryson,  the  Cashier,  is  the  leading  witness,  as 
the  conductor  of  this  operation.  Mr.  Dunning  held  the 
subordinate  position  of  clerk,  and  was  merely  called 
out  to  the  carriage  to  be  a  subscribing  witness.  Close 
attention  to  the  testimony  of  these  two  witnesses,  is 
alone  necessary  to  develop  precisely  how  they  happen 
to  testify  as  they  do,  and  to  show  that  they  must  be 
egregiously  mistaken. 

Mr.  Bryson  states  that  after  the  notice  was  given, 
Mrs.  Parish  came  to  the  bank,  and  communicated  the 
assent  to  him.  He  then  gives  this  account  of  the  first 
interview.  He  says  he  prepared  the  papers,  went  out 
to  the  carriage,  and,  while  seated  opposite  to  Mr.  Par- 
ish, the  lady  being  at  his  side,  he  read  to  Mr.  Parish 
the  certificate  of  transfer — that  is,  a  transfer  to  him- 
self, the  cashier.  He  asked  the  testator  if  he  fully  un- 
derstood it,  and  wished  to  sign  it,  or  to  make  his  mark, 
that  is,  asked  him  which  of  these  two  things  he  wished 
to  do.  Mr.  Parish  nodded,  and  said  "Yes"  to  this 
question ;  the  paper  was  put  in  his  hand,  and  Mr.  Par- 
ish put  his  mark  in  the  right  place,  without  the  aid  of 
anybody,  and  without  any  indication  of  the  place.  He 
put  his  mark,  the  witness  says,  in  the  proper  place. 
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without  aid.  Mr.  Bryson  then  asked  him  if  he  wished 
to  sign  the  articles  of  association  in  the  new  bank.  He 
shook  his  head  in  dissent,  (says  Mr.  Bryson,)  and  said 
"  her,"  looking  at  his  wife. 

Here  we  have  a  new  word,  which  never  appeared 
before,  and  never  appeared  afterwards.  Never,  sir,  in 
all  his  six  years*  intercourse  with  all  the  people  who 
have  testified,  did  he  say  "  her,"  before  or  afterwards. 
Perhaps  he  looked  at  his  wife,  but  "  her  "  was  a  new 
revelation  on  this  blessed  morning.  Mr.  Bryson  says  he 
then  asked  the  testator  whether  he  wished  Mrs.  Parish 
to  sign  the  articles  in  her  own  name,  for  the  number 
of  shares  to  which  he  was  entitled,  and  whether  he 
wished  the  bank  to  issue  to  her  directly  the  new  stock, 
and  that  the  testator  replied  "  Yes,  yes."  Mrs.  Parish 
returned  to  the  bank,  accordingly,  and  signed  the  arti- 
cles, (n.  £  325,  326,  399  to  405.)  This  was  pretty 
prompt  business.  Here  was  Mr.  Bryson,  who  was  of 
course  totally  uninformed  of  the  pecuniary  relations 
between  this  man  and  his  wife.  With  what  wonderful 
promptitude  he  seems  to  have  received  the  idea  of 
Mr.  Parish  giving  away  his  $50,000  to  his  wife !  The 
reason  for  this  intuition  we  may  seek  for  in  vain.  He 
had  had  no  conversation  with  Mra  Parish — ^had  not 
been  led  to  suppose  that  Mr.  Parish  was  in  the  habit 
of  giving  away  all  his  property.  How,  from  the  tes- 
tator's simple  act  of  looking  at  his  wife,  and  saying 
"her,"  should  he  get  up,  so  suddenly  and  so  prompt- 
ly, the  idea  that  Mr.  Parish  meant  to  give  away  his 
$50,000? 

This  witness  next  states  his  mistake  in  taking  the 
transfer  to  himself,  and  the  necessity  of  a  second  inter- 
view on  that  account.  He  sent  a  note  to  Mr.  Parish, 
explaining  it,  and  inviting  a  visit  to  rectify  it.  The 
second  interview  was  of  the  same  nature,  and  at  the 
same  place  as  the  first. 
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He  went  into  the  carriage,  and  told  over  his  ex- 
planation of  the  mistake.     Mr.  Bryson  says : — 

"Mr.  Parish  heard  the  explanation,  and  expressed 
his  satisfaction  by  saying,  *  Yes,  yes,'  and  taking  my 
hand  and  patting  it."     (II.  f.  329  to  332,  376  to  378.) 

Then  the  book  was  brought  out,  and  he  made  his 
mark  precisely  as  before  without  any  aid. 

This  is  the  testimony  of  Mr.  Bryson.  I  call  your 
Honor's  attention  to  this  very  remarkable  circum- 
stance. 

Without  the  request  of  any  one,  Bryson  made  at 
the  time  a  memorandum  of  each  interview,  setting  out 
the  occurrences  with  the  pointedness  of  a  special 
pleader,  aiming  to  establish  this  precise  point  of  spon- 
taneity. (IL  f.  328,  333,  335,  392,  402  to  404.) 
Here,  indeed,  it  is  that  spontaneity  appears  in  all  its 
fulness.  He  called  out  Mr.  Dunning  to  be  an  attest- 
ing witness  to  the  papers,  and  directed  him  to  give 
particular  attention  to  the  whole  transaction.  (II.  f. 
441,  434.)  And  he  also  directed  him  to  make  writ- 
ten memoranda.  (II.  f.  425.)  It  was  not  till  a  long 
time  after  the  transaction  that  he  told  Mrs.  Parish  h6 
had  been  so  particular  as  to  make  written  minutes  of 
the  occurrences.  (IL  £  336.)  Take  this  evidence  as 
it  is  given.  Assume  its  entire  truth — ^suppose  these 
interviews  five  or  ten  minutes  long,  and  that  Mr. 
Bryson  had  been  in  no  way  primed,  or  prepared,  or 
instructed  in  reference  to  this  matter — is  it  not  a 
most  striking  transaction?  Is  there  not  a  prompt 
rapidity  of  action,  in  whipping  a  speechless  man's 
$50,000  out  of  his  possession,  and  putting  it  into  the 
hands  of  another  ? — that  is  a  little  remarkable,  to"^say 
the  least  of  it.  There  is  nothing  equal  to  it  in  the  case, 
except  the  execution  of  the  final  codicil  in  June, 
1854,  which  was  about  as  briefly  dispatched.  But  of 
that  wc  will  speak  by  and  by. 
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There  is  no  evidence  that  Mr.  Bryson  had  any 
reason  to  suspect  that  the  testator's  capacity  or  sponta- 
neity wonld  be  called  in  question ;  how  then  did  it 
happen  that  he  made  this  studiously  phrased  mem- 
orandum ?  Why  did  he  so  very  cautiously  require 
two  to  be  made,  one  memorandum  for  himself,  and  a 
distinct  memorandum  for  the  other  witness  ?  The  story 
lacks  verisimilitude  in  many  respects ;  it  is  a  transac- 
tion quite  out  of  the  natural  course  of  things.  There 
is  too  much  about  it  that  smacks  of  contrivance.  Mr. 
Bryson  was  a  friend  of  the  Delafield  family,  and  may 
have  been  very  much  inclined  to  over-estimate  in  their 
favor  any  equivocal  circumstances  that  came  under  his 
observation.  He  is  certainly  mistaken  in  some  partic- 
ulars. Mr.  Dunning  was  with  him  through  the  whole 
transaction.  They  stand  on  the  same  plank.  They 
and  the  memorandums  must  be  examined  together. 
Mi\  Bryson  gives  this  account  of  himself:  He  is  35 
years  of  age,  and  has  been  twenty  years  in  the  Phoenix 
Bank.  He  was  taken  into  the  institution  at  the  age  of 
15,  by  Mrs.  Parish's  brother,  John  Delafield,  and  was 
his  confidential  clerk.  From  that  post  he  rose  to  his 
present  office.  The  length  of  his  acquaintance  with 
Mrs.  Parish  he  cannot  recollect.  No  doubt  it  com- 
menced in  his  boyhood.  (H.  f  323,  338.)  He  had 
no  intimacy  with  Mr.  Parish.  He  knew  him  before 
the  attack,  but,  it  seems,  never  exchanged  a  word  with 
him.  (H.  f.  322,  386.)  After  the  attack,  he  says  he 
had  seen  him  two  or  three  times  in  the  Bank  for  a  few 
minutes,  and  said  something  civil  to  him,  receiving  a 
nod  in  return.  (H.  f.  334,  356  to  361.)  The  last  of 
these  occasions  was  a  year  or  two  prior  to  the  inter- 
views in  question.  (II.  f  360.)  These  interviews  now 
in  question  occurred  on  the  22d  and  26th  August,  1853. 

Mr.  Dunning  is  25  years  of  age ;  he  never  knew  Mr. 
Parish ;  never  spoke  to  him  before  in  his  life ;  he  thought 
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each  of  these  interviews  was  only  five  minutes  long, 
(II.  f.  416,  428.)     Bryson  is  inclined  to  make  them  a 
little  longer.    Neither  of  these  gentlemen  had  any  ex- 
perience of  Mr.  Parish's  speakings  or  out-givings ;  and 
the  whole  of  the  transaction  turns  on  their  accuracy  in 
comprehending  and  rightly  interpreting  his  supposed 
manifestations  during  these  very  brief  interviews,  filled 
up  as  the  time  was  with  Mr.   Bryson's  formal  acts. 
Both  of  these  gentlemen,  however,  are  perfectly  sure 
that  Mr.  Parish  made  his  mark  without  any  assistance, 
and  without  any  indication  of  the  place  at  which  to 
put  it.     Both  of  them  swear  expressly  that  they  did 
not  consider  either  of  these  facts  as  of  any  importance 
at  all  at  the  time.     (11.  f.  327,  331,  350  to  352,  425, 
434  to  436,  440  to  442,  377  to  380,  445.)     And  yet 
they  are  very  certain  that,  without  assistance,  and  with- 
out any  indication  of  the  place,  he  found  his  way  to  it. 
They  both  swear  to  another  incredible  story.   They  say 
this  good  lady,  expert  and  active  as  she  is  shown  to  be, 
sat  there  by  the  side  of  her  lord  the  whole  of  that  very 
long,  long  period  (for  a  lady),  and  never  once  opened 
her  lips.  Mute  as  a  statue,  but  receiving,  as  a  gtft,  $50,- 
000.     She  did  not  even  thank  the  bountiful  giver.  (II. 
f.  353,  377, 431, 444.)    If  she  was  so  mute,  said  nothing, 
and  did  not  intend  to  say  anything,  it  is  singular  that  she 
did  not  remain  in  the  Bank,  and  let  these  clerical  gen- 
tlemen go  to  the  carriage  with  their  paper  and  get  the 
signature.      What  necessity  was  there  for  her  being 
there  in  the  carriage,  if  she  did  not  mean  to  do  any- 
thing, or  to  perform  her  usual  office  as  "  inspired  "  in- 
terpreter ?    She  did  go  out  from  the  Bank  with  them, 
and  into  the  carriage,  and  was  seated  by  the  side  of 
Mr.  Parish,  although  she  had  occasion,  both  times,  to 
return  to  the  Bank  with  Mr.  Bryson  after  the  carriage 
ceremonies  were  completed.     (II.  f.  327,  333.) 

Mr.  Parish  knew  Mr.  Bryson  well,  that  is  if  he  had 
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any  knowledge  of  anything.  Although  there  had  never 
been  any  intimacy  or  any  conversation  between  them, 
Mr.  Bryson  had  occupied  the  office  of  a  clerk  in  the 
bank  for  a  long  time,  and  was  also  for  a  considerable 
time  its  cashier ;  and  down  to  his  attack,  Mr.  Parish  had 
been  a  director  of  the  bank.  If  Mr.  Parish  had  any 
capacity  for  business,  his  wife  need  not  have  gone  to 
the  carriage ;  no  introduction  was  necessary. 

I  call  attention  to  these  circumstances  because  it  will 
be  perceived  that  on  the  accuracy  with  which  these 
witnesses  remember  and  detail  the  circumstances  that 
occurred  within  these  five  minutes,  depends  the  title  to 
$50,000.  The  leader,  too,  has  partiality  enough  to 
justify  fears  of  misconstruction.  According  to  their 
own  account,  they  transacted  the  whole  operation  in  a 
very  hurried  manner,  considering  its  nature.  It  is  not 
often  that  cither  of  them  has  witnessed  such  a  transac- 
tion. Gifts  of  $50,000  are  not  every-day  transactioDS 
in  Wall-street. 

These  gentlemen  pretend  to  have  seen  and  to  re- 
collect with  such  exactitude  that  the  marks  were  made 
with  perfect  spontaneity,  it  may  be  well  to  see  what 
that  failed  to  notice,  how  much  of  what  happened  is 
wholly  forgotten,  where  one  contradicts  the  other,  and 
whether  as  to  one  fact  at  least,  and  that  the  most  im- 
portant in  their  narrative,  they  are  not  contradicted  by 
ample  evidence,  and  clearly  shown  to  be  mistaken. 
Neither  of  them  could  tell  with  which  hand  Mr.  Parish 
made  the  marks.  (11.  f.  380,  381,  438,  443.)  Neither 
of  them  could  tell  whether  he  wore  spectacles.  (IL  f. 
380.)  Dunning  was  wholly  unable  to  recollect  whether 
he  signed  as  a  witness  in  the  presence  of  Mr,  Parish  or 
after  he  had  returned  to  the  bank.  (II.  f.  429,  435, 
436.) 

Bryson  says,  that  on  the  22d  August,  the  horses' 
heads  were  in  one  direction.     (II.  f  350.)     Dunning 
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swears  they  were  in  an  opposite  direction.  (11.  f.  431.) 
Each  one  swears,  to  be  sure,  to  this  miraculous  word 
"  her."  Bryson  thinks  he  heard  it  "  uttered  plainly  and 
distinctly  enough  for  any  ordinary  hearer,  giving  fair 
attention,  readily  to  distinguish  it  as  the  word  "  her." 
(II.  f.  345.)  Dunning  heard  it  about  as  plainly,  merely 
throwing  in  an  aspirate  at  the  end.     (II.  f.  437.) 

Did  they  hear  that  word  ?  It  was  never  uttered  by 
the  testator  before  or  afterwards,  during  his  whole  ill- 
ness. It  was  never  uttered,  nor  was  any  approximation 
to  it  heard  from  him. 

If  he  once  used  it,  surely  he  would  have  known  how 
to  use  it  again,  and  would  have  constantly  used  it.     At 
the  end  of  six  months  he  had  lost  the  only  words  that  it 
can  be  pretended  he  ever  used  after  the  apoplectic  seizure. 
Even  his  yes,  his  only  word,  according  to  Dr.  Markoe, 
degenerated  within  six  months,  becoming  an  inarticulate 
sound.    And  here  we  have  him,  four  years  after  that, 
suddenly  visited  with  the  gift  of  speech,  and  inventing, 
or  rather  accomplishing   a   new  and    important  word. 
During  all  these  years,  daQy,  hourly,  almost  every  waking 
moment  of  his  life,  he  had  occasion  to  refer  to  his  wife. 
She  was  always  present,  always  participating  in  what  was 
going  on,  and  yet  we  have  never  heard  of  this  word  on 
any  other  occasion.     Mr.  Bryson  says,  that  on  hearing 
this  word,  he  immediately  asked  the  testator  whether  he 
wished  to  give  his  wife  the  new  stock.     If  Mr.  Bryson*s 
testimony  had  stopped  at  this  word  "  her,*'  there  would 
have  been  no  ground  for  supposing  that  Mr.  Parish  meant 
to  give  the  stock  to  his  wife,  except  for  this  very  word, 
"  her/'    But  he  says  the  testator  shook  his  head  :  there 
is  Mr.  Bryson,  all  of  a  sudden,  when  Mr.  Parish  shook 
his  head,  asking  him,  "  do  you  mean  to  give  the  new 
stock  to  your  wife?"    What  was    the    foundation    for 
his  making  that  inquiry  ?     What  is  his  excuse  for  making 
it  P    Not  that  Mr.  Parish  had  shaken  his  head,  for  that 
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was  simply  dissent.  Not  that  he  had  looked  at  the  wife, 
for  that  would  not  amount  to  any  thing.  It  was  because 
he  said  *^  her."  Now,  suppose  "  her  "  to  be  altogether  a 
fiction,  a  work  of  the  imagination  !  Then  we  have  this 
idea  of  giving  $50,000  of  stock  to  the  wife,  taking  its 
rise  altogether  in  a  pure  imagination  of  Mr.  Bryson.  No 
one  can  beUeve  that  the  word  "  her "  was  used  It  is  not 
likely  that  Bryson  noticed  much  the  accompanying  move- 
ment of  Mr.  Parish's  head ;  for  he  never  noticed  whether 
he  wore  spectacles.  (II.  £  380.)  All  the  motion  he  at 
first  pretended  to  have  observed,  is  a  shake,  and  this  is 
simply  dissent,  or  a  negative.     (II.  f.  327.)  \ 

He  could  make  Uttle  out  of  the  shake,  so,  when  under 
cross-examination  at  fo.  346,  he  introduced  a  peculiar  mo- 
tion. He  says  that  "  her  "  was  "  accompanied  by  a  mo- 
tion of  his  hand  toward  his  wife.'*  In  illustrating  this  mo- 
tion, he  said,  it  was  "  by  extendmg  the  arm  horizontally 
with  the  hand  open,  waving  it  laterally,  and  then  vertical- 
ly, several  times,  as  extended."  That  motion  like  "  her" 
is  a  novelty. 

Mr.  Evarts.  That  is  the  surrogate's  description. 

Mr.  O'Conor.  Agreed :  This  man  put  forward  his 
hand  and  arm  horizontally,  with  the  hand  open,  wav- 
ing it  back  and  forward  several  times,  laterally  and  then 
vertically,  when  Mr.  Bryson  says,  *'Do  you  not  wish  to 
give  this  $50,000  to  your  wife  ?  "  Mr.  Bryson  never 
saw  this  complicated  operation  before.  He  admits  he 
never  saw  it  before,  and  knew  nothing  about  it  Why 
then  should  he  impute  to  it  such  a  sense  as  an  inten- 
tion to  give  $50,000  to  Mrs.  Parish?  There  was 
but  one  way  for  him  to  arrive  at  this  result.  If  he 
was  prompted  and  prepared  for  this  operation  by  the 
sister  of  his  old  friend  and  patron,  John  Delafield,  of 
course  he  would  have  no  difficulty  in  guessing  as  desir- 
ed. He  would  probably  think,  and  no  doubt  did 
think,  that  it  was  all  right.     But  when  you  find  that 
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this  gesture,  just  like  the  word  "her,"  seems  to  have 
been  a  special  gift  on  that  particular  morning— not  a 
gift  of  Providence,  but  a  gift  from  Mr.  Bryson  and  his 
assistants — I  submit  that  it  is  very  difficult  to  place 
any  confidence  in  the  gesture  or  in  the  word,  or  in  the 
pretended  transaction,  of  which  they  are  the  only 
life-giving  elements.  These  two  things  being  imagi- 
nations, it  would  appear  as  if  the  intent  to  give  the 
stock  to  Mrs.  Parish,  was  a  mere  guess  on  the  part  of 
Mr.  Bryson,  without  any  shadow  of  foundation.  Noth- 
ing is  shown  by  the  witness  as  a  provocative  to  that 
conception,  except  the  word  "  her,"  and,  perhaps,  the 
flourish.  The  former  is  certainly  a  fiction ;  the  latter 
is  probably  a  fiction ;  but  if  correctly  stated,  it  is  quite 
pointless. 

We  will  next  look  at  Mr.  Dunning's  account  of 
the  sound  and  motion.     He  says : — 

"Mr.  Parish  replied  by  saying  Aer,  nodding  at  the  same 
time,  with  his  head,  to  Mrs.  Parish,  sideways."    (11.  f.  420.) 

Instead  of  shaking  his  head,  and  saying  "  no,"  as 
related  by  Mr.  Bryson,  Dunning  says  '*  he  nodded  with 
his  head,  to  Mrs.  Parish,  sideways."  This  is  more  like 
assent  than  dissent ;  nearly  all  his  gifts  and  legacies 
were  made  by  nods  and  noddings.  On  cross-examina- 
tion, Mr.  Dunning  expressly  states,  "as  to  any  other 
motion  or  gesture  at  that  interview,  I  did  not  notice 
any  other — I  do  not  remember  seeing  any  other."  (11. 
f.  433.)  The  motion  of  the  hand  comes  from  Bryson 
alone.  The  motion  of  the  head  is  the  only  motion 
that  Mr.  Dunning  saw.  Therefore,  according  to  Dun- 
ning, the  peculiar  flourish  of  the  hand,  relied  on  by 
Bryson,  did  not  occur.  At  all  events,  Dunning  did 
not  see  it,  and  he  had  been  particularly  directed  by  his 
superior,  to  observe  everything  that  passed.  He  was 
also  required  to  make  a  faithful  record  of  it 
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On  a  fair  view  of  the  evidence,  we  think  the  motion 
of  the  hand,  just  like  the  word  "  her,"  work  of  the 
imagination.  As  described  it  is  very  eccentric,  exactly 
such  a  flourish  never  occurred  on  any  other  occasion. 
If  we  are  to  credit  any  of  the  other  witnesses  for  the 
proponent,  or  heraelf,  it  must  have  been  the  much-used 
"  sign  of  inquiry.''  If  so,  it  meant  nothing  but  an  in- 
terrogation :  it  was  simply :  What  do  you  mean  ? 

But,  in  fact,  no  such  flourish  occurred,  nor  did  any 
noticeable  motion  of  the  hand  occur  at  that  time.  Bry- 
son  first  mentioned  the  flourish  when  retreating  before 
the  fire  of  a  pretty  close  cross-examination.  On  look- 
ing at  the  minutes,  you  will  find  that  just  before  Mr. 
Bryson  mentioned  this  hand-motion,  as  an  aid  in  giving 
some  point  to  the  testator's  doings,  the  proponent's 
counsel  objected  to  the  examination,  and  endeavored  to 
throw  obstacles  in  the  way,  thus  giving  the  witness's 
imagination  a  chance  to  improvise  a  little. 

Dunning  did  not  see  this  flourish,  and  finally — ^last 
not  least — it  is  not  stated  in  any  way  in  the  minute  and 
particular  memorandum,  made  at  the  time,  and  on  which 
Bryson  mainly  relies.  That  memorandum  is  to  be 
found  at  fo.  402.     It  read  thus : 

"  I  read  to  Mr.  Henry  Parish  in  his  carriage  the  form  of 
transfer  for  the  surrender  of  his  stock.  He  nodded  and  said 
^  yes.'  I  asked  him  if  he  wished  to  sign  it  or  to  make  his 
mark.     He  replied  *  yes.' " 

Observe !  The  inquiry  is  "  do  you  wish  to  sign  it, 
or  make  your  mark  ? "  Answer,  "  yes'' — ^which  means 
both.    The  memorandum  goes  on : 

^^  I  handed  him  a  pen  and  he  made  his  mark.  I  then 
asked  him  whether  he  wished  to  subscribe  to  the  articles  of 
association.  He  shook  his  head  in  dissent,  and  said  ^her/ 
looking  at  his  wife." 

Not  a  word  is  recorded  about  this  hand-flourish 
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He  agrees  with  Dunning  in  the  memorandum.  And 

be   it  observed,   that  Mr.  Bryson  insisted  on  being 

allowed  to  have  recourse  to  the  memorandum.  (IT.  f. 
340.)     I  proceed  with  that  valuable  document  : 

^^  I  then  asked  him  whether  he  wished  me  to  let  Mrs. 
Parish  sign  the  articles  in  her  own  name,  and  he  replied  '  yes, 
yes/  I  told  him  it  should  be  as  he  wished,  and  Mrs.  Parish 
signed." 

The  motion  of  the  hand,  which,  my  learned  friend 
says,  your  Honor  did  not  succeed  in  describing  in  such 
a  way  as  to  express  the  witness's  idea — 

Mr.  Evauts  (interrupting.)  I  did  not  say  that.  Mr. 
Bryson  made  the  motion,  and  the  Surrogate  described  it. 

Mr.  O'Conor.  Very  well : 

What  I  mean  to  say  is,  that  the  motion  with  the  hand 
• — describe  it  as  you  will — ^is  a  creature  of  the  imagina- 
tion. Mr.  Dunning  says  there  was  no  motion  with  the 
hand.  Mr.  Bryson's  memorandum  omits  mentioning  any 
motion  of  the  hand,  although  it  is  exceedingly  particular. 
He  states  in  it,  that  the  motion  which  accompanied  the 
"  her  "  was  a  motion  of  the  head,  therem  conforming  to 
Mr.  Dimning's  memory.  Indeed  Bryson  himself,  at  first 
said  that  the  motion  which  accompanied  the  word  "  her,'* 
was  a  shake  of  the  head,  expressing  dissent:  and  this 
hand-affair,  this  motion  of  the  hand,  came  out — as  you 
wiU  see  by  looking  at  the  minutes — in  the  way  I  have 
stated.  His  testimony  was  being  apparently  frittered  away 
to  nothing.  The  counsel  for  the  proponent  made  some 
kind  of  a  flourish  in  defence.  The  witness  then  ralhed, 
as  the  boxers  say.  He  put  out,  not  his  own  fist,  but  the 
fist  of  Mr.  Parish,  making  a  circumgyration  or  flourish 
with  it,  which  is  not  to  be  found  in  the  memorandum, 
which  is  not  to  be  found  in  the  testimony  of  Mr.  Dun- 
ning, and  which  is  there  negatived.  I  submit  that  it  did 
not  occur.     And  if  it  had  occurred,  how  utterly  fallacious 
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the  idea,  that  a  motion  which  was  always  before,  and 
afterwards,  employed  as  a  "  sign  of  inquiry,"  should  here 
become  the  sign  of  a  gift. 

If  this  be  so,  what  is  left  of  the  evidence  touching  the 
gift  of  $50,000  ?    I  mean  what  is  left  of  the  evidence 
that  led  Mr,  Bryson  to  surmise  an  intention  to  mvke  a 
gift  ?    Mr.  Dunning  thmks  that  the  motion  of  the  head 
which  accompanied  the  sound  "  her,"  was  a  nodding  with 
his  head  to  Mrs.  Parish  sideways,  (IL  f.  420),  but  Mr. 
Bryson  swears  positively  that  that  motion,  was  a  ahai-e  of 
the  head,  expressing   dissent.     So,  as   to  that  motion, 
there  is   an  absolute  contradiction  between  these  wit- 
nesses ;  and  as  to  the  hand-flourish,  it  is  denied  by  Dun- 
ning, and  negatived  by  the  memorandum.     Consequently 
we  have  nothing  left  to  excuse  Mr.  Bryson  for  suggesting 
the  gift,  but  the  other  manifest  fiction — ^the  word  "  her." 
Leaving  this  fictitious  *'  /ler  "  to  stand  for  a  moment, 
as  the  sole  parent  of  the  thought  in  Mr.  Biyson's  mind 
that  a  gift  was  intended,  let  us  turn  our  attention  to  the 
reaUty — ^to  her  who  was  its  real  author.     On  both  occa- 
sions Mr.  Bryson  had  conferences  with  Mrs.  Parish  in  the 
Bank  before  going  to  the  carriage,  yet  with  eager  zeal  he 
marks  all  her  acts  and  motions  as  very  firee  fix)m  officious- 
ness.  (II.  f.  371,  377,  353.)     He  thus  gives  us  to  under- 
stand that  the  -suggestion  of  a  gift  was  a  complete  surprise 
to  Mrs.  Parish.     She  did  not  know  any  thing  about^it : 
she  expected  nothing  of  the  kind  till  the  moment  it  came ; 
there  she  sat,  the  picture  of  innocence,  perfectly  silent. 
Now,  we  happen  to  know  that  she  had  made  it  an  invaria- 
ble rule  to  take  a  transfer  in  her  own  name  whenever  the 
form  of  any  investment  was  to  be  changed.    But  this  may 
not  have  been  known  to  Mr.  Bryson,  even  when  he  was 
under  examination.     This  fact,  which  we  do  know,  gives 
us  a  ready  clue  to  all  his  errors.     He  was  a  zealous  Mend 
of  the  lady ;  he  took  his  cue  from  her  in  everything,  and 
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acted  throughout  under  her  instructions.  No  doubt  he 
thought  he  was  doing  right ;  but  his  facts,  and  Mr.  Dun- 
nings's  likewise,  are  precisely  like  Mr.  Lord's.  They  are 
not  occurrences  imprinted  on  the  memory  and  transferred 
thence  to  the  depositions  in  this  case.  They  are  infer- 
ences (drawn  in  a  course  of  reasoning,  of  which,  desire  to 
accomplish  an  end  was  the  starting  point.  In  such  cases, 
whatever  is  at  first  thought  to  be  possible,  it  is  soon 
thought  did  possibly  happen.  By  degrees  the  contingent 
quality  of  the  conception  entirely  wears  away  and  fades 
from  the  memory,  but  a  friendly  imagination  gives  each 
day  new  and  deeper  colors  to  the  remaining  part.  At  last 
it  is  daguerreotyped  upon  the  mind  as  a  positive  thing,  and 
is  easily  transferred  therefrom  to  paper  as  testimony.  (II. 
f.  379,  380,  435,  436,  429.) 

I  must  recur,  by  and  by,  to  the  point  that  Mr.  Bryson, 
though  he  has  forgotten  it,  and  is  now  unconscious  of  it, 
must  have  been  acting  under  the  lady's  instructions,  and 
was  merely  carrying  through  in  the  regular  course  of  prac- 
tice, one  of  her  every-day  operations. 

I  return  to  the  fictitious  her.  That  word  was  never 
uttered.  Why  should  Mr.  Parish  plague  himself  to  in- 
vent a  new  motion  of  his  head  or  hand,  or  torture  his 
organs  of  speech,  now  four  years  fallen  into  disuse,  by  striv- 
ing to  work  out  a  new  word,  such  as  "  her  ?  "  Mr.  Bry- 
son's  questions,  as  he  states  them,  could  be  easily  met  by  the 
usual  signs  and  sounds  of  assent  or  dissent.  (II.  f.  327.) 
We  can  easily  see  why  this  new  word  was  coined :  its  origin 
is  in  the  after-workings  of  the  mind  in  relation  to  a  past 
transaction,  and  not  well  remembered.  The  awkward 
attempt  of  Bryson  to  find  a  neV  gesture  with  the  hands 
in  his  cross-examination,  shows  that  he  was  troubled  about 
the  unfitness  of  "  Iter  "  as  an  answer  to  the  question  con- 
tained in  his  memoradum,  and  repeated  in  his  testimony. 
It  is  inferrible  that  there  was  some  conversation  on  this 
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topic  between  Biyson  and  Dunning  after  the  examination 
of  the  former,  and  before  the  latter  was  called. 

Dunning  gives  testimony  showing  that  "  her "  was  a 
very  fit  answer ;  but  in  doing  so  he  is  obUged  to  contra- 
dict Bryson.  He  says  that  this  response,  " her^'  came  to 
a  very  different  question  from  that  which  Mr.  Bryson,  the 
interlocutor,  represents  himself  as  asking.  Biyson  says 
that  he  asked  Mr.  Parish  whether  he  wished  to  sign  the 
articles  of  Association  for  the  new  Bank  ?  It  will  be  per- 
ceived that  "no  "  would  have  been  a  very  appropriate  an- 
swer to  this  question.  To  answer  no,  that  he  would  not 
sign,  and  wait  for  another  question,  would  conform  pre- 
cisely to  his  alleged  habit.  But  Mr.  Dunning,  contradict- 
ing Mr.  Bryson,  states  that  the  question  put  by  Bryson, 
which  drew  forth  "  her  '*  for  an  answer,  was  this :  Do  you 
wish  the  new  stock  made  out  in  your  own  name,  or  in  the 
name  of  your  wife  ?  (II.  f.  420.)  Any  one  can  perceive 
how  much  more  rational  the  answer  "^^"  is  to  that 
question  than  it  is  to  the  question  stated  by  Bryson  :  "  Do 
you  wish  to  sign  the  Articles  of  Association  ?  '*  "  Her  " 
would  hardly  fit  as  an  answer  to  that  question ;  but  to 
the  question:  "Do  you  wish  to  take  the  new  stock 
yourself,  or  that  your  wife  should  take  it  ?  "  "  her  "  would 
be,  in  some  measure,  a  rational  and  fit  response.  The 
question  and  the  answer  are  thus  rendered  rational  and 
intelligible  by  Mr.Dunning*8  new  version.  But  that  ver- 
sion does  not,  like  Mr.  Biyson's  own  stoiy,  excuse  Mr. 
Bryson  from  the  charge  of  wholly  originating  the  idea  of 
giving  the  stock  to  the  wife.  It  makes  Mr.  Biyson,  of 
his  own  motion,  suggest  the  gift  without  any  prior  indi- 
cation whatever  from  Mr.  Parish,  that  he  had  any  intent 
to  give  away  his  property.  Thus  Mr.  Dunning's  version 
serves  to  reconcile  the  question  and  answer.  Now  we 
have  it  thus  : — 

"  Q.  Do  you  wish  the  new  stock  made  out  in  your  own 
name  or  in  the  name  of  your  wife  ? 
A.  'Her."' 
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But  here  undeniable  facts  contradict  the  narrative. 
Whether  either  of  these  witnesses  knew  it  or  not,  we 
all  know  that  this  was  exactly  one  of  those  questions 
which  Mr.  Parish  could  not  answer  for  his  life.  Ac- 
cording to  the  proponent's  theory,  he  could  answer  no 
question  which  did  not  admit  of  being  met  by  a 
simple  "yes"  or  "no."  Now,  if  you  should  ask  a 
man:  "Do  you  wish  this  stock  made  in  your  own 
name,  or  in  the  name  of  your  wife  ? "  and  he  should 
answer  either  "yes"  or  "no,"  his  answer  would  be 
wholly  unintelligible.  It  would  convey  no  idea,  and 
would  leave  you  entirely  in  the  dark,  or  rather  it 
would  prove  the  respondent  a  fool.  Therefore  it  was 
necessary  to  coin  this  new  word  "  her,"  to  meet  the 
exigency. 

Let  us  suppose  that  Dunning  states  correctly  the 
question  which  drew  forth  "  lier^  as  the  only  way  in 
which  this  word  "  her "  can  be  made  a  rational  or 
proper  answer,  and  what  is  the  result  ?  "We  are  at 
once  led  to  ask  what  right  had  Mr.  Bryson,  who  was 
not  an  intimate  of  Mr.  Parish,  to  ask  such  an  imperti- 
nent question  as  whether  he  meant  that  his  stock 
should  go  into  the  name  of  his  wife?  What  could 
justify  in  a  comparative  stranger  such  a  presumptuous 
interference  between  a  gentleman  and  his  wife  ?  He 
certainly  did  not  put  such  a  question,  although  Dun- 
ning swears  he  did.  Bryson  swears  he  did  not  put 
that  question,  and  his  memorandum  shows  he  did  not. 
His  memorandum  makes  him  put  the  identical  question 
which  he  here  swore  to:  "Sir,  will  y<m  sign  the 
articles  of  association  ? "     (H.  f.  327,  403.) 

The  conflict  between  these  two  witnesses  was 
friendly,  indeed;  but  its  results  are  most  fatal.  They 
fall  by  mutual  wounds.  We  have  seen  that,  accordiug 
to  Mr.  Bryson's  notions,  this  transfer  or  gift  to  Mrs, 
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Parish  was  a  spontaneous  act  of  the  testator,  altogether 
unexpected.  His  testimony  would  also  convey  the 
idea  that  it  was  a  somewhat  sudden  thought  in  the 
testator.  For  he  manifested  great  delight  at  the 
cleverness  of  the  witness  in  discovering  his  latent  in- 
tention to  give.  Mr.  Bryson  says  of  the  testator: 
"He  expressed  himself  satisfied  by  answering  *yes,' 
and  by  taking  my  hand  and  patting  it,  with  a  pleased 
expression  of  countenance  '^  (H.  f.  332) ;  and,  on  cross- 
examination,  he  says  of  the  same  interview :  **  He 
made  this  motion  on  my  hand  and  my  arm  on  two  or 
three  occasions,  patting  my  arm  or  my  hand  with  his 
hand."  (II.  f.  347.)  The  testator  was  delighted  to 
think  that  any  one  could  find  out  his  peculiar  and  un- 
wonted fancy  of  that  day !  Surely,  Mr.  Bryson  had 
never  seen  the  "tickler:"  surely  he  knew  nothing  of 
the  perpetual  course  of  transfer  from  Henry  to  Susan 
Maria.  But  just  as  surely  he  knew  what  was  his  ap- 
pointed task  on  this  occasion.  His  testimony  shows 
that  he  must  have  been  fully  instructed. 

Why  did  Mrs.  Parish  take  Mr.  Parish  to  the  PTub- 
nix  Bank  on  these  occasions  ?  It  was  not  necessary. 
She  had  a  power  of  Attorney,  under  which  she  could 
have  transacted  the  entire  business  without  troubling 
Mr.  Parish.  (I.  f.  978,  1061.  III.  f.  1388.)  She  had 
no  difficulty  in  transferring  his  Manhattan  Gas  Stock, 
$6,000,  to  herself,  without  his  assistance  (III.  f.  1702), 
nor  his  Panama  Railroad  shares,  $5,000,  under  this 
very  power  (HI.  f.  1707),  nor  his  New  York  and  New 
Haven  Railroad  Bonds,  $20,000,  in  the  same  manner. 
(III.  f.  1693,  1790.)  Why,  then,  on  these  occasions, 
did  she  take  Mr.  Parish  to  the  Phoenix  Bank  ?  The 
long-subsisting  connection  of  her  family  with  that  in- 
stitution, and  her  continued  intimacy  with  Mr.  Tiles- 
ton,  the  president,  and  with  Mr.  Bryson,  the  cashier, 
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gave  her  a  ready  assurance  that  a  fair  opportunity  was 
oflFered,  not  merely  to  secure  another  $50,000,  but  to 
manufacture  testimony  for  the  day  of  need,  by  operat- 
ing upon  a  credulous  and  friendly  witness. 

I  will  advert  to  some  other  testimony  favoring  this  con- 
clusion. Mr.  Bryson  knew  that  Mr.  Parish  could  write ; 
he  did  not  know,  or  notice,  that  the  power  of  his  right 
hand  was  impaired ;  and  yet  he  prepared  the  transfer  for 
'^  a  mark/'  subscribing  the  name  and  forming  the  small 
quadrangle  for  a  mark  before  he  went  into  the  carriage.  I 
call  particular  attention  to  that  fact.  (IL  f.  383,  384, 
372,  354,  355.)  This  he  had  to  account  for:  and,  of 
course,  it  was  very  easy  to  account  for  such  a  thing  in 
a  way  that  nobody  could  contradict.  He  says  he  had 
seen  somewhere— he  did  not  know  where,  and  he  did  not 
know  when — a  document  purporting  to  be  signed  by 
Henry  Parish,  with  a  mark.  (IL  f.  354, 355.)  Very  well, 
he  may  possibly  have  seen  such  a  document ;  still,  it  is  far 
more  probable  that  his  information  came  from  another 
source.  It  cannot  be  doubted  that  Mrs.  Parish  had  told 
him,  as  she  was  obhged  occasionally  to  tell  others,  that 
Mr.  Parish  could  not  write.  But  ias  our  $50,000  is  to  fly 
away  upon  the  wings  of  this  gentleman's  questions,  and 
the  reported  answers  of  the  testator,  let  us  look  at  the  con- 
versation in  relation  to  this  mark.  After  Mr.  Bryson  had 
written  "  Heniy  ^^  Parish''  on  the  transfer  book,  and 
placed  the  book  before  Mr.  Parish,  who  he  supposed 
could  read,  and  who  of  course,  did  readily  read,  for  he 
found  his  way  without  help  to  the  right  place  for  making 
his  mark,  Mr.  Bryson  addressed  to  Mr.  Parish,  with  be- 
coming gravity,  the  question,  "  Do  you  wish  to  sign  this, 
or  to  make  your  mark  ?"  This  very  question  is  sworn  to. 
It  is  in  the  memorandum  in  so  many  words,  "  Do  you 
wish  to  sign  this,  or  to  make  your  mark?"  (II.  £  383, 
402.)     That  was  certainly  a  very  appropriate  question  to 
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put  to  a  gentleman  before  whom  you  place  a  paper  to  re- 
ceive his  mark  of  authentication,  which  has  his  name  al- 
ready subscribed 'to  it,  and  a  place  prepared  for  the  recep- 
tion of  his  mark !  "  Good  Mr.  Parish,  do  you  wish  to 
sign,  or  to  make  your  mark  ?  ^  Under  the  circumstances, 
the  question  was  a  Uttle  ludicrous  !  Still  my  learned 
friends  will  say,  perhaps,  that  the  answer  was  just  as  sen- 
sible and  inteUigent  as  the  question,  and  will  thence  seek 
to  infer  that  Mr.  Bryson  and  Mr.  Parish  were  men  of 
about  equal  intelligence.  Mr.  Parish  is  asked,  "  Do  you 
wish  to  sign,  or  to  make  your  mark  ?  "  His  answer,  of 
course,  was,  *'  yes.''  What  yes  could  mean  when  uttered 
in  response,  to  such  a  question,  Mr.  Bryson  has  not  in- 
formed us. 

Here  is  a  sum  of  $50,000,  cajoled  out  of  the  pocket 
of  a  helpless  paralytic,  in  about  five  minutes,  by  two 
smart  Wall-street  clerks ;  and  what  is  the  machinery 
by  which  this  purpose  is  sought  to  be  effected  ? 

Two  witnesses  who  contradict  each  other,  and 
fall  by  mutual  wounds.  A  flourish  of  the  hand,  sworn 
to  by  one,  and  denied  by  the  other,  which,  if  made, 
could  only  express,  at  best,  "What  do  you  mean?" 
A  word  imputed  to  the  testator  which  he  could  not 
have  uttered.  A  narrative  imputing  artlessness  to  the 
chief  actor,  and  the  total  absence  of  design  to  effect 
the  thing  which  was  unexpectedly  accomplished,  when 
it  is  now  necessarily  admitted  that  procuring  just  such 
operations  to  be  performed,  was  her  daily  practice. 

I  submit,  sir,  that  this  story,  related  by  these  two 
very  much  misled  gentlemen,  is  a  fair  specimen  of  the 
material  of  which  the  proponent's  case  is  fabricated.  It 
is  a  brick  from  the  great  Tower  of  Babel,  with  which 
she  seems  to  have  imagined,  that  she  could  confound 
mankind ! 

The  testimony  of  Dr.  Taylor,  demands  special  at- 
tention.    I  will  proceed  to  remark  upon  it : — 
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At  the^  time  of  his  attack  in  '49,  Mr.  Parish  had 
been  for  fifteen  years  an  attendant  of  Grace  Church, 
under  the  ministry  of  Dr.  Taylor.  (L  £  3326.)  Dr. 
Taylor  was  more  intimate  with  him  than  with  most  of 
his  parishioners ;  visited  him,  and  dined  with  him, 
privately  and  with  large  companies.  (I.  f.  3327.) 
Once  Mr.  Parish,  on  being  applied  to  by  Dr.  Taylor, 
contributed  $250  to  a  free  chapel  for  the  poor.  (I.  f. 
3393.)  Except  that  act,  and  paying  his  pew  rent,  Dr. 
Taylor  never  knew  him  to  contribute  in  any  shape  to 
any  religious  or  charitable  purpose.  (I.  f.  3346,  3347, 
3390.)  He  was  a  punctual  and  regular  attendant  at 
service  in  the  church  on  Sundays.  (I  f.  3391.)  But 
beyond  this.  Dr.  Taylor  knew  nothing  of  his  religious 
acts,  experiences,  sentiments  or  profession.  (I.  f.  3391, 
3392,  3437,  3416.) 

Dr.  Taylor  was  called  in  to  administer  the  rites  of 
the  Church  to  Mr.  Parish,  after  his  attack. 

He  saw  Mr.  Parish  early  in  his  illness ;  he  adminis- 
tered to  him  first  the  sacrament  of  baptism,  and  then 
that  of  the  Lord's  Supper,  at  least  seventeen  times. 
He  prayed  with  him  in  his  dying  hour.  He  saw  him 
frequently  on  other  occasions,  and,  having  been  inti- 
mate with  him  for  so  long  a  period,  whilst  he  was  in 
full  health,  no  one  can  deny  that  his .  opportunities  for 
observation  were  ample. 

His  learning  and  eloquence  all  must  admit.  His 
christian  character,  and  his  undoubted  honor  and  in- 
tegrity, as  a  citizen  and  a  gentleman,  combine  to  en- 
sure him  the  most  unhesitating  credence.  He  intended 
to  present  a  truthful  picture ;  and  he  had  ample  means 
of  doing  it. 

But  justice  and  the  law,  require  your  Honor,  upon 
a  fair  and  careful  review  of  his  testimony,  to  say 
whether  he  succeeded,  even  to  a  moderate  extent,  in 
availing  himself  of  these  advantages. 


688 

Dr.  Taylor  formed  the  opinion  that  Mr.  Parish  was 
of  sound  mind.  The  question  to  be  investigated  is 
whether  the  premises,  on  which  he  based  that  opinion, 
warranted  it. 

The  first  interview  was  on  the  17th  of  September, 
1849,  nineteen  days  after  the  execution  of  the  first 
Codicil.  Mr.  Parish  was  "in  a  very  feeble  condition, 
sitting  in  his  arm-chair,  in  his  room  up  stairs ;  Dr.  Tay- 
lor supposed  he  would  never  leave  it,  and  that  it  was 
probable  he  would  soon  die.  (I.  f.  3437,  3440.)  The 
subject  of  his  baptism  was  introduced,  and  Mrs.  Parish 
said  that  he  had  not  been  baptized.  Dr.  Taylor  asked 
whether  it  was  true,  and  he  nodded  his  head.  Dr. 
Taylor  asked  him  if  he  wished  to  be  baptized,  to  which 
he  also  nodded.  No  other  question  was  asked,  and  no 
sound  came  from  Mr.  Parish  during  the  whole  inter- 
view. (I.  f  3438.)  "  His  look  was  without  expression," 
and  if  Dr.  Taylor  had  judged  from  that,  "he  might 
readily  have  come  to  the  conclusion,"  +  -|-  ^^^.t  he 
was  "  in  a  state  of  fatuity."  (£  3441.)  But  Dr.  Taylor, 
theriy  and  on  these  very  premises,  without  more,  took 
his  ground  in  favor  of  Mr.  Parish's  sanity.  In  his 
judgment,  Mr.  Parish's  "sensible  and  intelligent  reply 
to  such  questions  as  were  proposed  to  him,"  justified  the 
favorable  conclusion  (£  3441).  Yet  he  had  only  nodded 
twice.     Surely  this  was  very — very  slight  evidence ! 

In  some  way  Dr.  Taylor  became  over-strongly  im- 
pressed with  a  high  opinion  of  Mr.  Parish's  sanity,  and 
we  submit,  that  as  the  signs  of  its  existence  were  not 
observed  by  Dr.  Taylor's  natural  senses,  they  must  have 
been  occasionally  created  by  a  fervid  imagination.  In 
proof  of  this,  let  us  here  refer  to  the  last  interview.  He 
found  Mr.  Parish  in  a  dying  condition.  It  was  about 
five  hours  before  the  death,  and  he  says,  "  I  spoke  to 
him,  expressing  a  hope  that  he  knew  me.  He  turned 
his  head  and  gave  me  a  nod  of  recognition."  -f-   + 
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*'  He  turned  his  head  at  my  words  very  distinctly ;  I 
then  remarked,  I  would  be  sorry  to  disturb  him,  but,  if 
you  wish,  I  will  make  a  short  prayer.  He  again  looked 
at  me  and  nodded  his  head  in  acquiescence.  During  the 
prayer,  his  heavy  breathing  was  in  a  measure  suppress- 
ed, and  at  its  conclusion  I  took  his  hand,  when  he  sen- 
sibly pressed  mine."     (I.  f.  3346.) 

Now,  at  this  period^  his  physicians  did  not  consider 
him  of  sound  mind !  (Markoe,  11.  f.  2031,  2101.)  Be- 
sides, how  purely  habitual  and  automatic  these  few 
signs  were ! 

Let  us  return  to  the  visits  in  consecutive  order.  At 
the  interview  of  September  17,  '49,  Dr.  Taylor,  before 
administering  baptism,  "thought  it  better  to  see  a  little 
more  of  Mr.  Parish."  (f.  3440.)  A  subsequent  visit  took 
place  on  11th  October,  '49.  (f.  3436,  3440.)  He 
was  then  sitting  up;  but  very  feeble.  The  visit 
was  brief,  and  nothing  more  was  obtained  from  him 
than  some  nodding.  He  was  feebler  than  at  the  visit 
of  17th  of  September,  and  Dr.  Taylor  thought  it  "very 
probable  that  he  would  very  shortly  die ;"  and  he  did 
not  then  administer  baptism,  because  he  "  deemed  it  in- 
advisable to  produce  excitement  in  any  way,"  (f.  3439, 
3440.) 

At  (fo.  3330  to  3337.) 

"  On  the  3rd  of  November,  ]  849,  I  was  called  to  baptize 
Hr.  Parish  ;  I  found  him  in  his  chamber  at  his  residence  in 
Union  Square,  I  think  upon  the  third  story.  He  appeared  a 
very  feeble  man.  I  commenced  a  conversation  with  him  iipon 
the  nature  of  the  ordinance,  to  which  he  made  no  other  reply 
than  by  bowing  his  head.  The  general  expression  of  his  face 
would  have  indicated  a  lack  of  intelligence,  the  muscles  were 
rigid  apparently,  and  failed  to  give  expression  to  the  counte- 
nance. At  first  I  had  my  doubts  as  to  his  intelligence,  but 
upon  repeated  questions,  and  be  constantly  acquiescing,  I 
thought  it  advisable  to  proceed  with  the  service.  Upon  coming 
to  the  questions  which  are  proposed  to  the  candidate,  in  our 
office  of  baptism,  Mr.  Parish  looked  me  full  in  the  face  to  the 
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end  of  the  question,  and  then  bowed  his  head  lowly  in  acquies- 
cence,  and  continued  to  do  so  to  the  end  of  the  questions.  Ue 
then  relapsed  into  his  former  position,  hanging  down  his  head 
as  a  deeply  afflicted  man  ;  but  I  was  left  in  no  doubt  as  to  his 
understanding  fully  the  nature  of  the  vows  he  had  assumed. 

Q.  What  had  been  the  attitude  of  Mr.  Parish  before^  in 
the  progress  of  the  office,  you  came  to  the  questions  ? 

A.  Seated  in  his  arm-chair  with  his  head  hanging  down. 

Q.  Did  anything  farther  occur  at  that  visit  ? 

A.  After  the  questions  were  answered,  I  proceeded  to 
administer  the  sacrament  of  baptism.  I  then  took  oc- 
casion to  suggest  to  Mr.  Parish  the  propriety  of  his  receiving 
the  Lord's  Supper  as  soon  as  he  should  feel  his  mind  prepared 
to  do  so.     I  believe  there  was  nothing  else  passed  at  that  visit. 

Q.  Did  you  at  any  time,  and  if  so,  when,  first  administer 
the  sacrament  of  the  Lord's  Supper  ? 

A.  I  did  on  the  30th  of  March,  1850,  for  the  first  time. 

Q.  Previous  to  this  administration,  did  you  have  any  inter- 
view with  Mr.  Parish,  in  relation  to  the  ordinance  ? 

A.  I  had  repeated  interviews  with  him  between  the  3d  of 
November  and  the  30th  of  March,  and  would  allude  occasion- 
ally to  this  matter  of  the  Loid's  Supper ;  he  would  always  re- 
ply to  me  kindly,  but  not  definitely  ;  on  one  occasion  I  was 
sent  for  to  administer  the  ordinance  ;  I  think  it  was  in  Feb- 
ruary, 1850 ;  the  elements  were  prepared  on  the  table,  and  I 
suppose  that  he  was  ready  for  the  Sacrament ;  but  upon  my 
inquiring  whether  it  was  his  wish  that  I  should  now  proceed 
to  administer  it,  he  replied  in  a  most  affecting  manner,  "  no, 
no/'  and  then  attempting  to  speak  with  his  usual  gesticula- 
tion, he  appealed  to  his  wife  and  to  myself,  to  understand  his 
reason  why  ;  that,  he  failed  to  accomplish,  and  after  repeated 
guesses  on  our  part  as  to  what  his  wish  was,  such  for  instance 
as  inquiring,  ^  Do  you  wish  your  friend  Mrs.  Payne  to  com- 
mune with  you  ?  Do  you  wish  your  faithful  servant  and 
friend  Mary  Ann  to  unite  with  us  ?  Is  this  room  too  public? 
Shall  we  go  to  the  chamber  where  you  were  baptized  ?'  to  all 
of  which  he  continued  to  give  the  same  touching  reply,  '^  no, 
no ;"  said  in  a  most  doleful  voice,  with  the  tears  streaming 
from  his  eyes,  and  with  continued  efforts  to  speak  ;  at  length 
I  observed  to  Mrs.  Parish,  that  it  was  evident  that  something 
was  disturbing  his  mind,  which  we  could  not  arrive  at,  and 
perhaps  it  would  be  better  to  postpone  the  whole  matter  to 
another  time  ;  he  immediately  seized  upon  the  suggestion,  and 
reaching  out  his  hand,  shook  mine  most  cordially,  nodding  his 
head  emphatically,  that  that  was  his  wish  to  indicate  that 
that  was  his  wish." 
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At  (f.  3339  to  3841,)  he  thus  speaks : 

"  Q.  Please  state  what  occurred  upou  the  occasion  of  the  first 
administration  of  the  Lord's  Supper  ?  . 

A.  I  was  sent  for  on  the  30th  of  March,  to  administer  the 
communion  ;  I  expressed  to  Mr.  Parish  my  hope  that  all  diffi- 
culties which  haa  prevented  his  receiving  the  sacrament  at 
my  previous  visit,  were  now  removed  ;  he  replied,  yah,  yah,  in 
his  emphatic  way,  nodding  his  head  emphatically,  and  smiled 
upon  me  in  a  pleasant  way  ;  I  then  inquired  if  it  was  his  wish 
that  we  should  now  proceed  with  the  sacrament ;  to  that  he 
again  replied  hy  nodding  his  head  and  saying,  yes  ;  after  which 
I  administered  the  sacrament  to  Mrs.  Parish,  and  I  helieve 
Mary  Ann,  the  servant,  and  Mr.  Parish. 

Q.  What  was  his  manner  during  the  administration  in 
respect  of  responses,  and  how  did  he  receive  the  elements  ? 

A.  His  manner  was  very  devout,  great  appearance  of 
humility  of  heart,  and  I  think  he  would  occasionally  make  a 
sound  of  acquiescence,  where  the  answer  should  come  in  ;  he 
received  the  bread  in  the  left  hand,  and  conveyed  it  into  his 
mouth,  and  took  the  cup  in  the  left  hand,  applying  it  to  his 
lips  as  any  other  communicant  would  have  done/' 

At  (f.  3342)  again: 

'^Q.  How  many  times  and  at  what  periods  did  you  ad- 
minister this  ordinance  onward  to  the  period  of  his  death  P 

A.  I  have  record  of  having  administered  the  communion 
seventeen  times  in  all,  generally  three  times  a  year,  some- 
times four  ;  1  may  have  administered  it  on  ■  other  occasions 
of  which  I  have  no  record  ;  the  following  are  the  dates  from 
my  record  : ,  March,  1850 — May  19,  and  December  15,  same 
year  in  1851,  March  6,  May  21,  November  ;  in  1852,  Feb- 
ruary 21,  May  28,  November  8  ;  in  1853,  January  15,  April 
1,  June  6,  November  4 ;  in  1854,  February  15,  April  15  ; 
in  1855,  June  14,  November  17  ;  that  is  all." 

Thenceforwai'd  the  ministrations  were  uniform  as 
to  manner,  Mary  Ann  uniformly  uniting,  (f.  3395.) 
He  took  the  elements  in  his  left  hand  and  carried 
them  to  his  month.  ^^His  manner  was  devout  and 
humble ;  the  utmost  propriety  of  decorum  and  mani- 
festation of  feeling ;  he  seemed  always  much  impressed 
with  the  solemnity  of  the  occasion."     (f.  3344.) 

Dr.  Taylor  says  he  saw  him  read,  repeatedly,  the 
prayer  book,  during  the  administration  of  the  sacra- 
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ment,  and  newspapers  on  other  occasions,  down  to 
within  18  months  or  two  years  of  his  death,  (f.  3400, 
3402,  3405.)  It  seems,  however,  that  the  reading  of 
the  prayer  book  was  with  Mrs.  Parish,  who  stood  with 
him  and  read  with  him,  she  turning  over  the  leaves 
and  pointing  out  the  places,  (f.  3404.)  The  news- 
paper readings  did  not  exceed  two  or  three  times  for 
an  exceedingly  short  period,  (f.  3413,  3414,)  and  it  is 
difficult  to  see  how  a  hahihioil  reading  of  the  newspapers, 
running  over  4  or  5  years,  could  be  made  out  of  two 
or  three  instances,     (f.  3411.) 

If  Dr.  Taylor  was  misled,  it  may  be  proper  to  con- 
sider what  could  have  misled  him  ?  In  the  first  place, 
Mr.  Parish,  when  in  health,  seems  to  have  had  no 
tendency  to  pious  observances,  or  to  their  concomitant 
charities  to  the  church  and  its  associated  institutions, 
or  to  acts  of  munificence  to  the  clergy.  That  was 
very  unwise,  no  doubt,  in  Dr.  Taylor's  ^imation,  and 
we  may  all  concur  with  him.  In  all  these  particulars, 
Mr.  Parish  improved  after  his  attack,  and  it  certainly 
was  quite  natural  that  Dr.  Taylor  should  regard  this 
as  a  symptom  of  increased  capacity  in  every  moral 
and  mental  respect,  completely  counter-balancing  the 
the  impairment  of  his  bodily  health. 

He  made  to  Dr.  Taylor,  during  this  period,  the 
following  contributions : 

1850— March  30,  -  .  $  200.  (I.  f.  3350.) 
1852— April  14,      -        .        -        400.     (f.  3354.) 

1853-M«yl2,.        -        -      |  K"""-    l^f\^^^ 

1854— January  1,  -  -  -  250.  (III.  f.  749.) 
1865— March  2,  -        -         2000.     (f.  3355.) 

1856— January  9,    -        -        -      500.     (f.  3364.) 

These  sums  are  in  addition  to  the  contributions  on 
each  communion,  except  the  first,  which  was  $200. 
Their  total  amount  is  not  stated.  (I  f.,3418, 3421, 3351.) 
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This  was  very  mucli  calculated  to  impart  a  rose 
color  to  Mr.  Parish's  supposed  doings.  Besides,  it  seems 
that  some  little  pains  were  taken  to  mislead  Dr.  Tay- 
lor. 

Mrs.*  Parish,  at  communion,  took  the  usual  donation 
from  her  bag,  and  handed  it  to  Mr.  Parish  to  hand  over. 
After  he  attained  sufficient  strength,  it  was  taken  by 
him  from  his  own  pocket.  (f.3421,  3351.)  This  placing 
the  money  in  his  pocket  must  have  been  a  pre-arranged 
thing,  for  the  evidence  is  very  abundant  that  he  did 
not  usually  carry  money  in  his  pocket.  (Brown,  11.  f. 
1422.)  The  money  was  got  upon  a  check  of  Mrs. 
Parish's,  drawn  the  night  hefwe^  and  given  to  Henry 
Delafield  to  collect,  always  in  gold.     (III.  f.  120.) 

On  15th  April,  1851,  Mr.  Parish,  having  received 
the  sacrament,  the  following  occurrence  took  place 
within  some  15  or  20  minutes  afterwards.  (I.  f.  3422, 
3418.)  We  give  Dr.  Taylor's  words:— (L  f.  3348  to 
3351,  3418  to  3421.): 

^^  A.  It  was  the  usage  of  Mr.  Parish  to  make  some  contri- 
hutioQ  on  these  occasions  to  the  communion  fund  of  his  church; 
on  one  occasion  allusion  had  been  made  in  our  conversation  to 
the  claims  which  were  then  pressing  upon  the  fund  ;  he  im- 
mediately looked  towards  Mrs.  Parish,  holding  out  his  hand, 
when  she  replied,  you  wish  to  give  the  Doctor  something,  when 
he  replied,  yah,  yah,  in  his  usual  way,  nodding  his  head  ;  she  re- 
plied, very  well,  when  he  is  going  away  we  will  do  so  ;  upon 
my  rising  to  leave  some  moments  afterwards,  he  instantly  held 
out  his  hand  again  to  receive  the  money  ;  she,  opening  her 
bag,  took  out  a  white  piece  of  paper  containing  two  or  three 
small  gold  pieces  ;  Mr.  Parish  received  them  in  his  hand,  hut 
evinced  strong  displeasure  hoth  hy  his  look  and  contemptuous 
mode  of  expression,  frowning  and  saying,  nah,  nah,  nah,  shak- 
ing  his  hand  towards  her,  intimating  that  he  was  not  satisfied, 
and  scolding  in  his  way,  and  refusing  to  hand  the  money  to 
me  ;  Mrs.  Parish  smiled  and  said,  "  Give  it  to  the  doctor  ; " 
he  refused  to  do  so,  and  threw  the  money  hack  to  her  :  Mrs. 
Parish  picked  it  up  and  handed  it  to  me  ;  it  was  $15  ;  I  re- 
ceived it  of  course,  and  retired  ;  some  days  afterwards  I  was 
called  on  hy  Mr.  William  Delafield,  who  told  mo  that  Mr. 
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Parish  had  given  Mrs.  Parish  no  rest  until  he  had  sncceeded 
in  making  her  understand  that  it  was  his  wish  to  contribute 
more  largely  to  that  fund  ;  that  Mr.  Parish  had  himself  select- 
ed the  pieces,  and  fixed  upon  the  amount,  which  he  at  thai 
time  handed  to  me  in  gold,  which  was  $200. 

Q.  According  to  your  best  recollection,  what'  was  the 
whole  length  of  the  interriew  at  which  you  leceived  the  $15 
spoken  of  .^ 

A.  It  was  a  communion  occasion,  and  therefore  some  time 
was  taken — ^say  three  quarters  of  an  hour. 

Q.  About  how  long  after  the  close  of  the  communion  ser- 
vice did  you  remain  on  that  occasion  ? 

A.  Fifteen  to  twenty  minutes. 

Q.  You  have  stated  that  Mr.  Parish  threw  the  money  to- 
wards Mrs.  Parish;  please  to  describe  that  operation  as 
minutely  as  you  can. 

A.  After  holding  the  little  package  in  his  hand  for  some 
minutes  of  time,  with  his  hand  extended,  and  appealing  to  her 
with  his  usual  expression  of  dissatisfaction  ;  she  remarked, 
give  it  to  the  doctor ;  he  shook  his  head  and  saying,  no,  no, 
with  a  toss  of  the  hand  threw  the  money  back  to  her. 

Q.  Where  did  the  money  fall  or  strike  when  thus  cast  from 
him? 

A.  To  the  best  of  my  recollection,  it  fell  upon  the  table, 
and  from  the  table  to  the  floor. 
^  Q.  Was  he  seated  or  standing  ? 

A.  He  was  seated  at  the  time. 

Q.  Could  any  person,  of  common  intelligence,  there  pre- 
sent, have  failed  to  understand  that  Mr.  Parish  wished  at  that 
time  to  give  you  a  larger  sum  of  money  ? 

A.  I  think  they  could  not. 

Q.  From  what  then  and  there  occurred  under  your  ohser- 
vation,  have  you  any  doubt,  or  do  you  believe  that  Mrs.  Parudi 
so  understood  it  ? 

A.  I  have  no  doubt  that  she  did  understand  it. 

Q.  Did  Mrs.  Parish,  then  and  there,  in  any  way  atate  or 
make  apparent  any  reason  for  not  complying  with  his  w^ishes 
in  this  respect  ? 

A.  She  did  not.'' 

If  it  was  true  that  Mr.  Parish  was  dissatisfied  with  the 
small  contribution  of  $1 5,  and  had  given  Mrs.  Parish  no 
rest  until  he  had  made  her  understand  that  it  must  be 
$200 ;  the  fact  was  certainly  calculated  to  convince  Dr. 
Taylor  that  Mr.  Parish  was  a  very  sensible  man,  as  well 
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a  better  man  than  he  had  been  when  in  health.  But  Dr. 
Taylor  knew  that  a  portion  of  that  story  was  false.  At 
least  he  so  firmly  believed.  Mrs.  Parish's  pretence  that  she 
did  not  understand  Mr.  Parish's  antics  at  the  time  he  flung 
the  $1 5  at  her,  is  put  down  by  Dr.  Taylor  himself.  He 
says,  "  no  person  of  common  intelligence  there  present, 
could  have  failed  to  understand  that  Mr.  Parish  wished  at 
that  time  to  give  him,  (Dr.  Taylor,)  a  larger  sum  of  money.*' 
(f.  3419.)  Then  Dr.  Taylor  did  not  believe  that  part  of 
Mr.  Wm.  Delafield's  story.     WJiy  did  he  believe  the  rest  ? 

It  is  difficult  to  tell  what  Mr.  Parish's  motions  meant, 
but  it  is  easy  to  see  into  the  motives  and  actions  of  the 
sane  parties  to  this  transaction. 

Dr.  Taylor,  of  course,  believes  in  justification  by  faith 
alone ;  but,  like  all  other  pious  ministers,  he  thinks  good 
works  a  fruit  of  faith  which  prove  the  purity  of  the  seed 
and  the  fertility  of  the  soil  in  which  it  is  sown. 

Dr.  Taylor's  eloquence  in  favor  of  charity  was  mute 
before  the  apoplectic  attack  of  '49,  but  after  that  event,  he 
carefully  encouraged  in  Mr.  Parish  a  munificent  liberaUty. 
Mr.  Parish's  automatic  bow,  and  yah,  yah,  yah,  to  every 
civil  address,  impUed  assent.  Of  course,  to  secure  assent.  Dr. 
Taylor  had  only  to  speak  with  a  pleasant  tone  and  manner. 

Dr.  Taylor  thought  the  yah,  yah,  yah,  meant  assent, 
and  expected  money.  Mrs.  Parish  knew  better.  She 
knew  it  meant  nothing.  She  is  shown  by  abundant  evi- 
dence in  this  case  to  be  avaricious  in  the  extreme.  She 
manifests  it  in  the  merest  trifles.  These  repeated  appeab 
for  money,  and  repeated  successes  of  Dr.  Taylor,  were  too 
much  for  her  patience,  and  she  revolted  at  them. 

When  subsequently  to  the  $1 5  interview,  and  perhaps 
on  the  same  day,  William  Delafield  came  home,  his  keen 
vision  at  once  discerned  the  error  she  had  committed.  A 
fortune  was  at  stake ;  and,  if  such  witnesses  as  Dr.  Taylor 
were  not  kept  in  the  right  state  of  mind,  the  game  was 
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up.  So,  to  make  all  smooth,  the  usual  communion  fund 
contribution  of  $25,  instead  of  being  shaved  down  to 
$15,  was  raised  to  $200. 

There  is  one  part  of  this  a£Pair  that  I  cannot  sqItc. 
Dr.  Taylor  knew  this  story  of  Wflliam  Delafield's  to  be  a 
false  pretence.  How  came  he  to  swallow  it  ?  Perhaps 
the  soothing  effect  of  his  success  in  the  cause  of  charity 
disarmed  his  caution,  and  made  him  unreflectingly  credu- 
lous.    It  is  difficult  to  imagine  any  other  solution. 

What  can  be  thought  of  the  sanity  of  Mr.  Parisk^ 
who,  within  15  or  20  minutes  after  communion,  get^  into 
a  rage  against  his  wife,  and  throws  the  gold  pieces  at  her  ? 
And  what  of  the  morals  of  Mrs.  Parish,  who,  having  par- 
taken of  the  same  communion,  falsely  declares  to  her 
pastor  that  she  cannot  understand  it.  She  follows  it 
up  a  day  or  two  afterwards,  by  a  second  falsehood — the 
pretence  that  she  had  finally  succeeded  in  understanding 
him ;  and  adds  to  this  the  hypocrisy  of  then  making 
amends  to  her  pastor,  by  sending  him  $200? 

But  if  Dr.  Taylor  is  entirely  mistaken  in  attributing 
to  Mr.  Parish  the  intention  which,  he  says,  she  did,  and 
every  person  "  of  common  intelhgence "  would  under- 
stand from  his  actions,  and  if  the  testator's  rage  was 
nothing  more  than  the  ebuUition  of  his  wandering  mind, 
what  is  the  result  ?  Does  it  not  prove  the  opinions  and 
observations  of  Dr.  Taylor  to  be  erroneous  ?  In  any  view 
of  the  affair,  what  can  be  said  of  Mrs.  Parish,  who,  so 
soon  after  communion,  gave  to  this  insane  conduct  the 
meaning,  which,  she  saw,  was  given  to  it  by  her  pastor, 
merely  because  she  knew  he  could  be  her  best  witness  and 
her  most  eloquent  champion  ? 

And  if  Mrs.  Parish  could  thus,  with  such  facility, 
manage  a  person  so  gifted  as  Dr.  Taylor,  how  ea^  was 
her  work  with  Messrs.  Tileston,  Biyson,  and  others. 

This  was  not  the  only  instance  of  Mrs.  Parish's  re- 
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luctance  to  believe  in  Mr.  Parish's  "  yes,  yes,  yah,  yah,  yah," 
when  uttered  in  reply  to  Dr.  Taylor's  pro-charity  appeals. 
Hear  the  Doctor  at  (I.  f.  3352.) 

"  Upon  one  occasion,  Mrs.  Parish  inquired  of  me,  how 
Mr.  Harwood,  the  minister  of  the  Chapel  of  Grace,  was  suc- 
ceeding in  raising  money  to  pay  for  his  organ  [this  was 
in  Mr.  Parish's  presence]  for  which  organ  I  had  become 
responsible  to  the  amount  of  $1,000,  on  a  pledge  from  Mr. 
Harwood  that  he  would  raise  the  money  and  see  it  paid,  and 
towards  which  payment  Mrs.  Parish  had  already  contributed 
$25  ;  and  I  replied  that  he  had  succeeded  very  badly,  and 
that  I  had  endeavored  to  beg  the  money,  but  finding  it  so  un- 
pleasant, I  had  myself  paid  the  balance  and  let  the  matter 
drop  ;  Mr.  Parish  immediately  took  up  the  subject  and  in  his 
inarticulate  but  emphatic  manner,  inquired  how  much  I  had 
paid ;  he  would,  for  instance  as  soon  I  said  I  had  paid  the 
money,  pointing  to  me  and  saying  yah,  yah,  yah,  in  a  very 
emphatic  manner  as  if  with  indignation  ;  I  replied,  yes  sir,  I 
have  paid  it  rather  than  beg  rich  men  for  their  gold,  which  is 
like  draining  their  heart's  blood  from  them  ;  he  then  looked  at 
me  inquiringly  again,  and  with  his  two  fingers  raised,  which 
was  a  usual  motion  of  his ;  I  asked  him,  do  you  wish  to 
know  how  much  I  have  paid  ?  he  replied  emphatically,  yes, 
yes,  yah,  yah,  yah,  nodding  his  head  ;  I  replied  to  him  that 
the  balance  I  had  paid  was  $425  ;  he  immediately  looked  at 
Mrs.  Parish  and  pointed  to  me  ;  she  said,  you  want  me  to  repay 
this  to  the  Doctor  ;  he  replied,  yah,  yah,  yah,  yah,  noidingf 
his  head  and  pointing  to  me  ;  she  replied,  very  well,  we  will 
see  about  that." 

Did  the  Doctor  ever  get  the  $425?  He  says;  "I 
afterwards,  received  a  check  for  $400."  The  shave  was 
quite  small;  only  $25. 

Here  again  I  do  not  understand  why  the  Doctor  did 
not  perceive  two  things. 

Ist.   The  complete   dominion  exercised   by  Mr 
Parish  over  Mr.  Parish,  his  estate,  and  his  disposition 
of  it. 

2dly.  That  Mr.  Parish,  by  his  violence  and  rude- 
ness, after  the  solemn  moments  of  receiving  the  sacra- 
ment, showed  that  he  was  not  at  all  impressed  with  the 
solemnity  of  the  occasion. 

63 
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There  is  another  circumstance  that  oaght  to  have 
made  some  impression  upon  Dr.  Taylor. 

He  knew  that  Mr.  Parish,  whilst  unbaptized,  and 
limited  in  his  sense  of  religious  duty  to  paying  his 
pew-rent  and  occasionally  giving  a  dinner"to  the  min- 
ister, was  a  regular  attendant  of  the  church.  He  knew 
or  supposed  that,  for  four  or  five  years,  at  least,  of  Mr. 
Parish's  new  pious  and  charitable  life,  "his  bodDy 
health  seemed  good,  and  his  features  were  natural.*^  (f. 
3341.)  He  "  rode  out  daily.''  (f.  3379.)  He  was  strong 
enough  "  to  stand  up  "  and  "  to  kneel  down  "  during  the 
communion  service,  (f.  3404.)  And  yet  Mr.  Parish  never 
entered  church  after  his  apoplectic  attack,    (f.  3445.) 

Why  was  this  never  even  noticed  by  Dr.  Taylor  ? 

Perhaps  he  thought,  as  charity  covereth  a  multi- 
tude of  sins,  Mr.  Parish's  gifts  to  the  church,  the  min- 
ister, and  the  poor,  should  cover  this  I 

The  great  question  as  to  the  value  of  Dr.  Taylor's 
testimony  is,  did  he  scrutinizingly  observe  ? 

He  don't  intimate  that  he  ever  applied  any  test  to 
ascertain  Mr.  Parish's  capacity.  He  never  doubted 
long  enough  to  awaken  the  disposition  to  scrutinize. 
He  discovered  that  Mr.  Parish  was,  in  every  respectv,  a 
letter  man  and  a  more  profitable  son  of  the  church. 
Delighted  at  these  happy  results,  he  assumed  every 
thing  in  favor  of  the  mind  which  had  borne  such  rich 
fruits  in  return  for  the  love  and  charity  he  had  sought 
to  infuse  into  it '  He  neither  saw  nor  heard  anything 
that  was  foolish  in  Mr.  Parish  or  wrong  in  his  keepers. 
He  saw  wisdom  and  power  in  Mr.  Parish  which  did  not 
exist. 

I  proceed  to  prove  this  last  assertion  by  Dr.  Tay- 
lor's own  words 

One  of  the  most  familiar  facts  in  the  case  is  that 
Mr.  Pai'ish's  right  leg  was  paralyzed.     (IL  f.  2012.) 

That  he  could  not  possibly  have  hnelt^  as  represent- 
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ed  by  Dr.  Taylor,  any  more  than  lie  could  have  flown, 
most  be  plain  to  all  minds.  Common  experience  is 
enough  to  prove  it.  But  we  do  not  rest  on  that.  "Wil- 
liam Brown,  a  chief  witness  for  Mrs.  Parish,  and  who 
was  his  nurse  for  three  years  and  a  half  of  Dr.  Taylor's 
sacramental  period,  swears  that  Mr.  Parish  required 
the  aid  of  an  attendant  even  to  rise  from  his  chair. 
(II.  f.  1301.)  He  was  a  heavy,  infirm,  aged  man,  with 
one  paralyzed  leg.  Let  any  one  imagine  such  a  person 
kneeling,  even  on  one  knee  only !  It  could  not  be 
done  without  aid,  and  so  great  an  amount  of  aid  as  to 
make  the  process  at  once  memorable  and  ridiculous. 

The  sacred  ceremony  would  have  been  turned  into 
a  sort  of  burlesque. 

The  same  nurse,  Brown,  concurs  with  the  nurse, 
Fisher,  in  imputing  to  Mr.  Parish  a  most  intelligent 
participation  in  evening  prayers ;  but  upon  this  point 
of  his  ability  to  kneel,  he  was  more  wide-awake  than 
Dr.  Taylor.     On  this  point,  he  testified  as  follows : 

**  Q.  Did  you  ever  see  Mr.  Parish  kneel  at  any  of  those 
prayers  (i,  e.  evening  prayers)  ? 

A.  No,  sir. 

Q.  Gould  you  tell  certainly  whether  he  knelt  or  not  ? 

A.  Yes,  sir. 

Q.  How  could  you  tell  ? 

A.  He  would  require  my  assistance  to  kneel  and  to  rise." 
(II.  f.  1480.) 

Yet,  so  full  of  enthusiasm  was  Dr.  Taylor,  as  a  cham- 
pion of  sanity  in  this  case,  that  in  the  course  of  his  cross- 
examination,  he  volunteered  the  extraordinary  statement 
in  reference  to  Mr.  Parish's  conduct  at  conmiunion ;  that 
**  in  the  earlier  stages  of  his  illness,  he  always  insisted  up- 
on standing,  and  Imelt  where  it  was  proper  that  he  should 
kneel.''     (I.  f.  3404.) 

This  excited  astonishment,  and  was  made  the  subject  of 
some  more  inquiries.     \  give  Dr.  Taylor's  statements  in 
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their  order.     "  I  remember  many  instances  in  which  Mr. 

Parish  in  the  latter  years  of  his  hfe  did  not  kijeel ;  dut  not 

in  tie  earlier  years.*'*     (I.  3407  to  3410.) 

«• 
'^  Q.  You  observed  that  he  insisted  upon  standing  ;  did  you 

in  the  earlier  periods  of  his  illness  endeavor  in  any  way  to  pre- 
vent his  80  standing  ? 

A.  I  did  by  expressing  to  him  my  wish  that  he  should  not 
stand  or  kneel  if  it  fatigued  him  to  do  so  ;  there  was  no  other 
or  further  urgency  than  that. 

Q.  In  what  way  did  Mr.  Parish  kneel  during  those  servi- 
ces ;  please  to  describe  the  operation. 

A.  I  have  no  recollection  of  any  peculiarity  in  his  manner 
of  kneeling,  nor  am  I  able  to  describe  any  such  manner. 

Q.  Did  he  kneel  with  only  one  knee  or  on  both  ? 

A.  I  should  say  they  were  both  bent,  but  as  I  only  pass- 
ed before  him  in  administering  the  elements,  it  made  no  im- 
pression upon  me,  it  did  not  strike  me  as  peculiar. 

Q.  When  you  say  kneel,  do  you  mean  to  say  that  his  knee 
or  knees  were  placed  upon  the  floor  ? 

A.  That  is  my  meaning. 

Q.  What  is  now  your  best  recollection  as  to  whether  he 
placed  both  knees  upon  the  floor  or  only  one  ? 

A.  If  I  had  not  been  asked  the  question  I  should  have 
said  that  both  knees  were  bent ;  it  is  altogether  possible  that 
one  only  was  bent. 

Q.  Have  you  any  present  recollection  of  the  fact  as  to 
whether  one  knee  only  or  both  knees  were  placed  upon  the 
floor  .?^ 

A.  I  will  not  be  positive  upon  that  point,  for  I  attached  no 
importance  to  the  position. 

Q.  Did  he  bend  his  knee  or  knees,  or  rest  it,  or  them,  up- 
on the  floor,  himself,  or  was  he  aided  in  getting  down  to  that 
posture  by  some  other  person  ? 

A.  I  am  unable  to  answer  that  question  positively ;  my 
own  duties  would  necessarily  direct  my  attention  from  the 
parties  engaged  with  me  in  the  ceremony. 

Q.  Did  you  observe  the  fact  sufficiently  at  any  of  these 
services  to  enable  you  to  state  from  recollection  whether  Mr. 
Parish  got  down  upon  his  knees  himself  or  was  placed  in  that 
posture  by  the  aid  of  some  other  person  ? 

A.  I  am  unable  to  say.^' 

Perhaps  the  learned  counsel  may  suggest  that  Dr. 
Taylor  retracted  this  extraordinary  statement,  but   it 
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cannot  be  truly  said ;  he  did  not  retract  it  in  any 
measure  or  degree  whatever.  At  first,  he  stated,  and 
indeed  volunteered,  as  a  fact  within  his  recollection, 
that  Mr.  Parish  had  habitually  knelt  down.  He 
showed,  too,  that  he  referred  to  a  kneeling  on  both 
knees.  The  continued  pressure  of  questions  on  the 
cross-examination  indicated  that  something  was  out  of 
joint ;  and  then,  to  be  sure,  Dr.  Taylor  did  admit  that 
he  was  not  absolutely,  not  positively  sure  that  it  was 
done  without  assistance ;  but  he  did  not  retract — his 
impression  and  belief  about  it  remained  the  same  as  at 
first  I  beg  attention  to  the  precise  reason  for  his  lack 
of  positiveness.  "  My  own  duties  would  necessarily 
direct  my  attention  from  the  parties  engaged  with  me 
in  the  ceremony,"     (I.  f.  3410.) 

This  is  precisely  our  own  mode  of  accounting  for 
Dr.  Taylor's  mistakes.  His  mind  was  so  filled  by  emo- 
tions connected  with  his  sacred  duties,  when  he  was 
performing  the  ministrations,  that  it  is  quite  possible 
he  might  not  have  observed  the  very  things  going  on 
before  him,  and  most  easily  discernible,  if  his  eyes 
were  at  the  time  eyes  of  flesh ;  but,  being  eyes  of  the 
celestial  mind,  they  took  in  only  divine  and  spiritual 
things.  He  had  eyes  only  for  the  good  work  before 
him — charity  pouring  its  treasures  into  the  funds  of 
the  church ;  a  sinner  coming  to  the  Lord,  and  seeking 
for  salvation.  He  saw  these  things,  but  he  saw  nothing 
else.  This  is  most  apparent  from  his  own  statement. 
Consequently,  his  recollection  of  the  precise  facts  was 
very  liable  to  be  at  fault. 

Is  it  not  so  ? 

Let  us  suppose  the  issue  before  you  to  be  whether 
Mr.  Parish  knelt  or  not.  Dr.  Taylor  swears  to  it.  It 
is  not  the  fact.  Here,  most  innocently,  he  is  mistaken. 
In  this  particular,  he  has  absolutely  ||misrepresented 
the  occurrences.    This  was  altogether  through  mistake 
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and  inadvertence.  Bat  still  there  stands  the  record. 
He  has  directly  and  undeniably  misrepresented  that 
plain,  simple  fact — one  of  the  very  easiest  to  be  ob- 
served, and  the  easiest  to  be  remembered.  Besides, 
it  was  the  duty  of  Mr.  Parish  to  kneel  if  he  could, 
and,  as  Mr.  Parish  was  a  new  convert  to  religious  ob- 
servance, it  was  the  duty  of  Dr.  Taylor  to  see  that  he 
did  kneel,  unless  there  was  some  valid  excuse  for  the 
omission.  But  Dr.  Taylor  was  wholly  absorbed  by  re- 
ligious emotions ;  the  fact  did  not  occur,  it  could  not 
have  occurred,  and  yet  he  has  testified  to  it 

Let  it  not  be  lost  sight  of  that  this  was  a  most  con- 
trolling fact.  If  true,  it  pretty  much  established  that  the 
testator  had  capacity.  If  this  new,  and  to  him  wholly 
novel  movement,  had  been  performed  by  him,  it  would  be 
dii&cult  to  say  that  he  had  not  a  good  deal  of  intelligence. 

Was  it  not  much  easier  for  Dr.  Taylor  to  know  whether 
Mr.  Parish  knelt  before  him  than  to  judge,  without  test  or 
scrutiny,  the  state  of  his  mind  ? 

If  he  was  so  unobservant,  or  so  enthusiastic  in  his  er- 
roneous estimate  of  the  testator's  capacity,  that  he  could 
beUeve  the  testator  had  habitually  knelt  before  him  for 
years  in  the  administration  of  these  sacred  rites,  how  can 
any  confidence  be  reposed  in  the  accuracy  of  his  observa- 
tions or  recollections  upon  a  subject  so  obscure,  so  hard  to 
be  observed  and  so  hard  to  be  appreciated,  as  mental 
manifestations  ? 

I  submit,  sir,  that  hke  other  highly  respectable  wit- 
nesses who  have  been  examined  in  this  case.  Dr.  Taylor 
has  been  misled — deceived  by  a  course  of  proceeding  that 
was  intended  to  mislead  him. 

Your  Honor  will  not  overlook  ^the  fact  that  Maiy 
Ann  Green,  the  partner  in  these  communions,  was  not 
called  as  a  witness.  She  was  present  on  every  one  of  those 
occasions.  The  proponent  was  certainly  bound  to  dear 
up,  if  she  could,  some  of  the  singular  features  presented 
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by  the  forgetfulness  or  the  mis-recoUcction  of  Dr.  Taylor. 
If  that  were  possible^  it  could  have  been  done  by  calling 
Mary  Ann  Green.  She  stood  in  the  shadow  of  the  pro- 
ponent's influence  -•  she  was  called  before  counsel :  they 
examined  her  and  pronounced  her  not  a  safe  witness.  At 
the  risk  of  being  deemed  tedious  and  repetitious,  I  ask 
your  Honor,  when  reading  the  testimony  of  Dr.  Taylor,  to 
keep  steadily  in  mind  this  suppressio  vert,  the  absence  of 
Mary  Ann  Green. 

This  great  error  in  a  witness,  who  is  above  all  doubt 
or  suspicion  of  being  influenced  by  passion,  by  prejudice, 
or  by  partiaUty — one  of  such  high  intelligence,  and  who 
had  so  much  time  and  such  ample  means  of  observation — 
calls  for  a  remark.  I  ask  you,  when  reflecting  on  this 
statement  of  Dr.  Taylor,  to  turn  back  for  a  moment  to  the 
"  hop,  skip,  and  a  jump  "  testimony  of  Messrs.  Bryson  and 
Dunning  concerning  their  five  minutes'  adventure  in  Wall 
street.  There  was  a  gentleman  who  couid  not  talk,  and  a 
lady  who  did  not  talk,  yet  all  of  a  sudden,  without  pre- 
meditation of  any  sort,  and  in  five  minutes,  $50,000  sUd 
out  of  the  pocket  of  Mm  and  into  the  pocket  of  " her' 
Ante^p.  670. 

I  now  approach  the  head  to  which,  perhaps,  the 
argument  of  this  case  ought  to  have  been  confined.  I 
refer  to  the  evidence  of  what  took  plf^ce  in  direct  and 
immediate  connection  with  the  drawing  and  execution 
of  these  codicils.  I  shall  divide  my  argument  on  that 
subject  into  two  distinct  and  separate  heads.  One 
may  be  called,  in  respect  to  each  codicil,  the  head  of 
iiistrticiioiis  /  the  other,  that  which  relates  to  the  fac- 
tum^ or,  in  less  technical  language,  the  mere  act  of  ex- 
ecution. I  shall  endeavor  to  be  minute  and  exact,  to 
the  end  that  your  Honor  may  readily  apprehend  our 
argument  as  to  the  import  and  value  of  the  evidence. 
It  all  comes  from  the  proponent's  own  friends — her 
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cbosen  witnesses — ^for  we  never  have  had  the  slightest 
access  to  proof  concerning  the  momentons  facts  now  to 
be  considered,  except  through  the  examination  of  these 
same  witnesses  here  in  open  court. 

Taking  all  their  testimony  together,  I  deem  it  pro- 
ven by  the  testimony  of  Mr.  Lord  and  the  other  attest- 
ing witnesses — clearly  and  conclusively  proven — ^that 
the  testator  had  not  capacity  to  give  a  valid  consent 
to  these  codicils  ;  and  that,  in  fact,  lie  did  not,  even  in 
point  of  form,  execute  them,  or  put  his  mark  to  them. 

It  is  fit  and  proper,  as  a  preliminary  to  the  search- 
ing scrutiny  now  to  be  instituted,  that  I  should  answer 
what  has  been  said  in  relation  to  the  position  of  Mr. 
Lord  in  this  case,  and  in  relation  to  the  degree  of  re- 
spect with  which  his  statements  ought  to  be  received. 

I  have  had  the  pleasure,  and,  I  may  truly  say,  the 
honor  of  being  on  terms  of  great  personal  amity  with 
Mr.  Lord,  and  for  him  I  have  had  at  all  times,  not 
merely  sentiments  of  friendship,  but  sentiments  of  most 
entire  and  absolute  respect.  Such  sentiments  I  have 
not  only  at  all  times  felt,  but  I  have  at  all  times  ex- 
pressed. And  so  strong  were  these  feelings  on  my 
part  when  this  case  commenced,  that  I  stipulated  for 
the  privilege  of  conducting  it  in  such  a  way  as  to  ex- 
press not  one  word  that  could  detract  from  the  high 
personal  character  and  well-earned  position  of  that 
gentleman.  He  is  all  that  the  learned  counsel  for 
the  proponent  (Mr.  Evarts)  has  said  in  the  way  of 
praise.  In  my  humble  judgmen  the  is  more,  in  re- 
spect to  all  that  is  good,  upright,  and  honorable  in  the 
human  sepcies,  than  either  of  us  can  readily  find  lan- 
guage to  desribe. 

He  'states  in  his  testimony,  that  for  the  first  ten 
yeara  of  his  professional  life  he  was  not  very  much  em- 
ployed. (I.  f.  71.)  During  that  period  he  was  obhged  to 
pick  his  way  onward  to  fortune,  like  the  rest  of  us.   Dur- 
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ing  that  period  I  had  the  pleastire  to  know  him.  I  have 
practised  with  him  as  an  associate,  or  contended  with  him 
professionally  as  an  opponent,  steadily  during  the  long  in- 
terval between  that  time  and  the  present — exceeding  thirty 
years.  This  intercourse  has  been  in  trifling  contests  before 
petty  tribunals,  and  thence  upward  to  the  highest  courts  and 
in  the  gravest  controversies.  In  all  this  various,  trying 
and  extended  experience,  I  have  seen  no  difference  in  him. 
When  trivial  interests  alone  engaged  him,  he  always  seemed 
to  me  as  elevated  and  as  honorable  in  all  his  acts  and  senti- 
ments, as  when  at  the  summit  of  that  prosperity  which  has 
been  vouchsafed  to  his  eminent  virtues.  I  have  always 
found  him  upright  in  action.  I  have  always  found  him 
right  and  reasonable  in  judgment ;  and  if  any  other  man 
than  himself  had  testified  that  he  could  be  so  greatly  mis- 
taken, as  I  think  he  will  appear  to  have  been  in  superin- 
tending the  production  of  these  Codicils,  I  would  not  be- 
lieve the  statement.  However  creditable  my  informant,  I 
should  suppose  that  my  informant  was  himself  mistaken. 

My  learned  friend  has  advanced  a  proposition  in  re- 
spect to  Mr.  Lord,  to  which  I  cannot  subscribe.  I  can- 
not subscribe  to  it  in  regard  to  any  mere  mortal  man. 
It  is,  that  when  a  witness,  with  the  advantages  in  point 
of  learning,  skill  and  experience,  that  Mr.  Lord  is  admit- 
ted to  possess ;  with  the  undoubted  character  for  probity 
and  the  undoubted  actual  integrity  of  Mr.  Lord,  appears 
in  a  Court  of  Justice  to  speak  on  a  question  of  this  kind, 
the  Court  is  bound  to  presume  that  he  made  all  the  requi- 
site inquiries,  as  a  legal  presumption  not  to  be  overcome 
by  any  proof — and  that  if  he  (this  eminently  inteUigent 
and  respectable  witness)  is  satisfied,  that  is  enough.  The 
Court  should  not — ^the  Court  cannot  look  further. 

Now,  this  is  simply  claiming  for  high  earthly  re- 
spectability, the  attributes  of  divinity.  It  is  claiming 
for  mortal  man,  impeccability.     It  requires  you,  the 
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Jndge,  to  address  the  witness  as  the  humble  sinner  is 
to  address  his  Lord  and  Master,  "Do  not  enter  into 
judgment  with  thy  servant."  It  requires  you  to  bow 
deferentially  to  him.  I  do  not  overstate  this,  sir ;  be- 
cause I  say  it  requires  you  to  suppose,  against  all  evi- 
dence, that  this  gentleman  of  intelligence  prosecuted 
all  the  inquiries  that  were  requisite.  Mr.  Lord  has  told 
us  repeatedly — and  he  ought  to  be  as  reliable  in  this 
as  in  other  things — ^that  he  prosecuted  no  inquiries  at 
all ;  and  independently  of  his  directly  stating  the  fact, 
he  has  superabundantly  proven  it  in  the  details  of  his 
evidence. 

The  case,  as  presented  by  the  argument  on  the 
other  side,  seems  to  rest  on  two  great  propositions. 
First,  it  is  said  that  any  mind  whatsoever — a  mind  that 
can  wish  to  go  up  stairs,  to  turn  in  one  direction  in- 
stead of  another — ^is  not  idiotic,  but  comes  fully  up  to 
the  legal  standard  of  testable  capacity.  And  next,  it 
is  said  to  be  enough  that  a  professional  superintendent 
of  the  alleged  testamentary  act,  whose  character  can- 
not be  impeached,  and  whose  skill  cannot  be  question- 
ed, testifies  that  he  was  satisfied.  If  such  be  the  law, 
if  the  standard  of  testable  capacity  be  really  so  low, 
and  a  court  of  justice  is  bound  thus  to  say  "  amen  " 
to  the  dictum  of  a  witness,  as  contended  for  by  the 
learned  counsel,  then,  of  course,  there  is  an  end  of  this 
case,  so  far  as  regards  the  question  of  capacity  to  make 
a  will,  and  the  forms  of  execution.  This  would  leave 
open,  of  course,  the  other  inquiry,  whether  fraud,  or 
that  which  was  tantamount  to  coercion,  was  employed 
to  procure  these  papers.  But  I  have  denied  the  first 
proposition  already  with  sufficient  emphasis ;  I  deny 
the  second,  and,  therefore,  shall  claim  for  my  clients, 
the  privilege  of  dissecting  Mr.  Lord's  statements,  and 
subjecting  them  to  fair  criticism. 

I  believe  I  have  acquitted  myself  of  any  intention 
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to  be  disrespectful  to  Mr.  Lord.  I  have  no  intention 
to  question  his  integrity  or  his  veracity.  All  that  I 
shall  claim  in  respect  to  Mr.  Lord,  is  that  his  memory 
may  fail,  that  he  may  be  mistaken ;  and  that,  placed 
under  circumstances  most  unfavorable  to  full  obser- 
vation, unclouded  recollection,  and  independent  judg- 
ment, he  has  made  mistaken 

I  have  done  with  that  topic.  As  a  matter  of  course, 
I  do  not  mean  to  repeat  any  of  these  matters,  depre- 
catory of  a  conclusion,  that  I  mean  to  be  disrespectful 
to  Mr.  Lord.  I  must,  in  the  close  analysis  of  his  testi- 
mony which  I  propose  to  present  to  your  Honor, 
bring  my  argument  within  some  compass;  and  if  I 
must  stop  at  every  moment  to  exclude  conclusions,  I 
should  never  get  through.  Let  all  conclusions  that 
might  be  drawn  from  any  particular  phrase  that  I  may 
have  used,  or  may  use  hereafter,  be  taken  with  this 
qualification,  that  I  question  not  Mr.  Lord's  integrity, 
or  his  intent  to  tell  the  truth.  I  question  not  his  in- 
telligence, and  I  question  not  his  learning.  Let  all 
that  be  understood,  and  it  will  enable  me  to  get  ou 
dealing  with  his  testimony,  as  mere  words,  and  dealing 
with  his  person,  in  his  capacity  of  witness  in  this  case, 
as  an  impersonality. 

And  now  I  proceed  to  invite  attention,  first,  to  the 
chapter  of  instructional  and  then  to  that  on  the  factum. 
In  cases  of  disputed  or  questionable  capacity — ^wher- 
ever great  bodily  debility  or  other  similar  impediment 
appears — and  where,  consequently,  the  mental  manifes- 
tations are  doubtful  and  conflicting,  or  free-agency  may 
be  doubted,  it  is  the  practice  of  the  Probate  Courts  to 
look  minutely  into  the  precedent  instructions  leading 
to  the  preparation  and  execution  of  the  disputed  paper. 
It  forms  a  special  head  in  juridical  discussions  concern- 
ing contested  testamentary  acts.  And  this  head  al- 
ways presents  two  separable  inquiries. 
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The  first  of  these  inquiries  is,  whose  agent  was 
the  scrivener?  And  what  were  the  precaations 
adopted  by  the  scrivener  ?  For  it  is  important  that  the 
precautions  relied  on  should  have  been  resorted  to 
for  the  purpose  of  ascertaining  whether  testamentary 
capacity  existed,  and  not  for  the  mere  purpose  oi  prov- 
ing that  it  existed,  without  regard  to  the  fact  The 
second  inquiry  in  regular  course  is :  who  gave  the  in- 
structions ?  That  is  to  say — did  they  come  directly 
from  the  testator,  or  were  they  given  by  the  party  in- 
terested in  procuring  the  instrument  ?  And  to  these 
two  subordinate  inquiries  I  proceed : 

Mr.  GriflSn,  of  the  firm  of  GriflSn  &  Havens,  was  the 
law  agent  and  law  adviser  of  Mr.  Parish.  (L  £  748.) 
Mr.  Parish,  when  in  his  right  mind,  was,  as  we  have 
seen,  very  secretive  about  his  testamentary  dispoeitions. 
He  had  exercised  over  Mr.  Havens  a  prohibitory  super- 
vision in  that  respect,  declining  to  permit  a  consulta- 
tion even  with  the  elder  Mr.  GriflSn.  (f.  766.)  He 
observed  a  profound  silence  on  the  subject  of  wills,  not 
disclosing  even  to  his  old  friend  and  confidant,  Ker- 
nochau,  the  very  pleasant  fact  that  he  had  made  Mr. 
Kemochan's  son  a  devisee  by  his  wilL  Nevertheless, 
when  these  Codicils  were  projected,  a  person  was  called 
in  to  act  as  a  scrivener,  who  was  essentially  a  stranger 
to  Mr.  Parish,  (f.  89  to  49.)  What  were  Mr.  Lord's 
relations  to  those  who  thus  called  him  in  ?  Mr.  Lord 
tells  us  that  he  had  then  been  thirty  years  a  practising 
Counsellor ;  and  that  Dr.  Edward  Delafield,  the  brother 
of  Mrs.  Parish,  and  now  her  leading  medical  witness, 
had  been  his  college-mate,  and  that  they  had  long  been 
intimate,  (f.  60.)  During  the  first  ten  years  of  his 
professional  life,  he  was  not  in  extensive  practice,  (f.  71,) 
and  during  that  period — ^the  most  trying  and  anxious 
period  of  his  career — ^her  brothers,  Henry  and  William 
Delafield,  had  been  his  earliest  patrons.    This  must 
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have  been  most  kindly  and  gratefully  remembered. 
They  continued  to  be  his  clients,  steadily  onward,  to 
the  time  when  he  was  called  upon  to  play  his  part  in 
this  drama,     (f.  51.) 

Nor  was  this  all  that  was  calculated  to  tie  him  by  his 
highest  and  hohest  sentiments  to  the  interest  in  which  he 
was  now  enlisted.  John  Delafield^  another  of  the  brothers, 
the  presumptive  originator  of  the  connection  between  the 
Delafield  and  Parish  families,  was  President  of  the  Phcenix 
Bank  at  the  time  Mr.  Lord  became  its  Attorney  and  Coun- 
sel. (I.  f.  46.)  This  was  an  office  of  profit  and  great 
value  to  a  gentleman  then  comparatively  young  in  his  pro- 
fession. The  source  whence  this  favor  came  may  not  have 
been  forgotten. 

Ingratitude  is  the  worst  of  all  vices.  Gratitude  must 
stand  pretty  high  in  the  calendar  of  virtues.  We  see  at 
once,  then,  why  the  friend  of  Mr.  Parish,  the  law  adviser 
of  Mr.  Parish,  was  passed  by,  and  the  life-long  agent  and 
devoted  friend  of  the  Delafield  family  was  introduced — a 
gentleman  who,  on  his  own  examination,  shows  that  he 
had  no  sort  of  acquaintance  with  Mr.  Parish  beyond  a 
common  bowing  acquaintance. 

This  is  in  entire  harmony  with  the  general  course  in 
this  class  of  cases.  When  the  nurse  or  keeper  calls  in 
a  lawyer  to  an  infirm  wealthy  person,  held  under  his  or 
her  surveillance^  you  always  find  that  the  counsel  of  the 
family  of  the  decedent  is  passed  by,  and  the  counsel  of  the 
person  who  is  to  receive  favors  in  the  Will  to  be  feibricated 
is  called  in.  My  learned  friend's  ingenuity  could  find  but 
one  excuse  for  this.  He  says  it  was  aiScertained  that 
Mr.  Griffin  may  have  been  on  terms  of  cordiaUty  and  in- 
timacy with  Mr.  Daniel  Parish.  This  was  rather  a  sUp ; 
for,  if  the  position  is  well  founded  in  fact,  it  shows  that 
the  getters-up  of  the  codicils  held  such  a  position  towards 
Henry  Parish,  that  they  could  exclude  his  intimate  personal 
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friend  and  agent,  and  would  exclude  him  if  he  happened 
also  to  be  on  tenns  of  intimacy  with  Mr.  Daniel  Parish. 
This  is  an  imphed  acknowledgment  of  their  control ;  and 
it  harmonizes  perfectly  with  the  evidence  of  Quin  ajs  to  the 
exclusion  of  Daniel  Parish  himself  from  the  house. 

So  much  for  the  exclusion  of  the  right  agent,  and  the 
selection  of  the  wrong  one. 

Instructions  for  Pirst  CodiciL 

All  Mr.  Lord's  instructions  in  regard  to  the  first  oodi- 
cil  were  communicated  to  him  by  Mr.  William  Delafield. 
(I.  f.  63.)  I  take  the  liberty  of  saying  Wilham.  It  was 
probably  at  the  house,  and  probably  in  the  presence  of 
Mrs.  Parish,  although  on  this  point  Mr.  Lord's  memory 
fails.  (L  f.  57  to  59,  62  to  65.)  It  is  certain  that  under 
instructions  from  one  or  both  of  them  he  drew  the  oodicfl, 
and  never  saw  Mr.  Parish  about  it  till  Ae  went  to  his  sicJt 
chamber  to  get  it  executed.  I  need  not  now  call  your 
Honor's  attention  to  the  memorable  letter  which  he  wrote 
on  that  occasion,  recording,  for  the  information  of  all  who 
might  thereafter  desire  to  be  informed  on  the  subject, 
whom  he  recognized  as  his  employer,  and  for  whom  he 
was  to  act,  and  by  whom  his  motions  were  to  be  guided 
and  directed — ^Mrs.  Parish.  Ante^  p.  516. 

The  only  attempt  made  to  trace  to  Mr.  Parish,  even 
indirectly,  any  thought  concerning  his  testamentary  action 
at  that  time,  is  the  flimsy  story  on  which  I  commented 
yesterday — abQut  his  having  written  that  word  "  Wills." 
AntCy  p.  That  is  the  whole.  There  is  not  a  single  iota 
of  evidence  in  any  other  way  attempted  for  the  purpose  of 
tracing  to  Mr.  Parish  any  thing  in  the  nature  of  a  testa- 
mentary movement. 

I  am  now  confining  my  observations  to  the  subject  of 
instructions  strictly :  this  is  all  we  know  concerning  the 
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instractions  for  the  alleged  testamentary  act  of  August, 
1849. 

Instructions  for  re-ezecuting  First  Codicil. 

Mr.  Lord  says  that  the  re-execution  of  the  first  Codi- 
cil in  December  1849,  originated  with  himself. 

Why  this  first  Codicil  was  re-executed,  no  one  has  in- 
formed us.  Mr.  Lord  attested  the  first  execution ;  his 
son  also  attended  as  a  witness,  and  Mr.  Holbrook  was  a 
subscribing  witness.  Thus  they  had  three  witnesses — » 
more  than  the  law  required — more  than  they  deemed 
necessary  for  the  second  or  the  third  Codicil.  And  at 
that  first  execution  they  were  all  satisfied — ^perfectly  sat- 
isfied, of  the  entire  capacity  of  Mr.  Parish  to  execute  a 
Will.  They  were  as  well  satisfied  as  any  of  the  attesting 
witnesses  were  ever  satisfied  at  any  time  in  respect  to  any 
of  the  disputed  papers.  But  Mr.  Lord  thought  it  best 
to  have  that  job  done  over  again,  and  accordingly  under 
his  advice  it  was  re-executed.  All  his  correspondence 
about  it — ^prior  to  the  mere  formal  action,  the  factum,  on 
the  17th  of  December  '49 — ^was  between  himself  and 
either  Mrs.  Parish,  or  one  of  her  twin  brothers.  The  ap- 
pointment was  made  with  them.  (f.  134.)  He  did  not 
even  make  the  appointment  with  Mr.  Parish.  So  much 
for  the  instructions  as  to  this  precautionary  re-execution. 


for  Second  Codicil,  Sept.  '53. 

This  brings  us  to  the  head  of  instructions  in  regard  to 
the  second  Codicil — ^the  Codicil  of  Sept.  1853.  I  have 
already  shown  that,  when  the  first  Codicil  was  executed, 
Mrs.  Parish  must  have  supposed  that  sufficient  for  all  at- 
tainable purposes.  Jnte,  p.  She  did  not  then  contem- 
plate the  necessity  of  ever  procuring  another.  When  she 
afterwards  got  possession  of  her  papers,  in  December 
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1849,  or  January  1850,  she  saw  that  it  was  neoessaij  in 
some  way,  by  Codicils  or  otherwise,  to  absorb  more  of  Mr. 
Parish's  property ;  and  she  went  to  work  absorbing  them 
by  the  system  of  gifts  inter  vivos,  which,  if  effectual,  would 
preclude  the  necessity  of  obtaining  a  further  (Codicil. 

This  operation  appears  to  have  been  commenced — as 
far  as  we  can  now  see — entirely  on  her  own  judgment,  and 
at  all  events  without  legal  advice,  (f.  201,  200.)  Until 
Septr.  1853,  just  previously  to  the  execution  of  the 
second  Codicil  in  that  month,  the  proponent  supposed 
that  her  method  of  securing  everything  by  these  gifts  imfer 
vivos,  was  perfectly  efficacious.  She  paid  Mr.  Lord  a  visit 
early  in  that  month. 

This  visit  led  to  the  second  Codicil,  and  its  object 
was  the  procurement  of  a  Codicil,  but  not  precisely 
such  a  one  as  upon  her  consultation  with  Mr.  Lord 
was  projected,     (f.  17,  191,  194.) 

Mrs.  Parish  was  getting  daily  gifts  inter  vivos, 
and  had  at  this  time  obtained  a  vei^  large  amount  in 
that  way,  why,  then,  did  she  wish  any  fm^her  or  addi- 
tional  security  by  way  of  Codicil?  The  reason  is 
quite  apparent  Mr.  Parish  might  die  at  any  hour,  and 
she  apprehended  a  difficulty  in  converting  his  estate 
to  her  own  use  by  means  of  gifts,  any  faster  than  as, 
in  the  ordinary  course  of  business,  legitimate  oppor- 
tunities presented  themselves  for  changing  the  invest- 
ment from  the  name  of  Henry  Parish  to  that  of  Susan 
Maria  Parish.  For  instance,  a  mortgage  which  was 
not  .yet  due  could  not  be  collected,  or  if  due  might 
not  be  immediately  collectable;  and  if  Mr.  Parish 
should  happen  to  die  before  it  became  due,  or  was 
collected,  then  the  investment  could  not  be  transferred 
to  the  name  of  Susan  Maria  Parish.  Thus,  to  that 
extent,  her  gift  system  would  be  inoperative.  She 
probably  became  impatient.  Every  now  and  then  one 
of  those  terrific  fits  attacked  Mr.  Parish,  and  no  one 
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could  tell  at  what  moment  he  would  go  off.  This,  un- 
doubtedly, was  her  motive  in  going  to  Mr.  Lord.  Be- 
sides, although  the  fact  is  not  directly  proven,  it  is 
likely  that  she  also  had  in  her  mind  at  that  time,  a 
notion  that  it  would  be  very  inconvenient  to  have  Mr. 
Daniel  Parish  for  an  executor.  The  project  of  ex- 
cluding him  from  that  office  matured  very  soon  after- 
wards. 

However  these  things  may  be,  this  is  certain: 
when  she  thus  visited  Mr.  Lord,  early  in  September, 
1853,  she  did  not  entertain  any  doubt  about  her  title 
to  the  stocks  and  other  investments  which  stood  in 
her  own  name.  She  considered  those  all  safe ;  but  she 
desired  a  further  testamentary  paper  securing  to  her 
the  stocks  and  securities  of  Mr.  Parish  which  did  not 
stand  in  her  name.  This  plainly  appears  by  Mr. 
Lord's  testimony. 

That  interview,  early  in  September,  1853,  is  stated 
at  (f.  194,)  and  onward.  She  produced  to  Mr.  Lord  a 
paper  in  her  own  handwriting,  containing  a  list  of 
stocks  and  securities  in  two  parcels.  As  to  one  of 
these  parcels,  "she  expressed,"  says  Mr.  Lord,  ''that 
Mr.  Parish  had  put  (them)  in  her  name,  with  a  view  of 
her  having  them."  And  she  stated  that  Mr.  Parish 
"wished  to  give  her"  the  other  portion  which  were 
not  in  her  name.     (f.  195.) 

This  was  to  be  done  by  "  some  further  testamentary 
disposition."     (f.  17.) 

Mr.  Lord  told  her  that  this  method  of  obtaining 
present  gifts  would  not  answer ;  that  it  was  not,  in  his 
"judgment,  a  secure  or  effective  gift."  (f.  196.) 
That  may  be  doubted  as  a  mere  legal  judgment. 
Probably  a  man  may  make  an  effective  gift  to  his  wife 
in  that  way,  which  would  be  supported  in  equity. 
That  was  a  new  light  to  Mrs.  Parish.  And  here  Mr. 
Lord  comes  to  rescue  her  from  the  imputation  of  in- 
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tending  to  give  all  the  instructions  for  codicils  herself. 
He  says  it  was  agreed  between  himself  and  Mrs- 
Parish  that  she  should  call  at  the  house,  see  Mr.  Parish, 
"and  take  directions  from  himself."     (f.  196.) 

.  Mr.  Lord  may  or  not  be  accurate  in  his  recollection 
of  these  words  having  been  uttered.  Perhaps  he  is  rea- 
soning as  to  what  she  ought  to  have  said,  or  what  he  him- 
self ought  to  have  thought ;  and,  having  a  just  confidence 
in  his  own  rectitude  of  purpose,  and  a  good  opinion  of  her, 
he  here  again  draws  upon  the  magazine  of  inferential 
judgment,  rather  than  from  the  storehouse  of  memory. 

We  need  not  pause  to  consider  that  question.  Actions 
speak  louder  than  words. 

Mr.  Lord  solves  this  question  himself. — ^Without  call- 
ing upon  Mr.  Parish,  or  seeking  any  directions  from  him, 
and  without  any  further  guide  or  direction  than  what  he 
received  from  Mr.  Parish  at  that  interview,  Mr.  Lord 
draughted  another  codicil  in  favor  of  Mrs.  Parish,  giving 
her  all  the  stocks  and  securities  on  her  paper,  that  is  to 
say,  both  classes,  (f.  197, 198.)  This  was  prior  to  the  6th 
of  Sept.  J  853 ;  for  upon  that  day  Mr.  Lord  made  his  first 
call  upon  Mr.  Parish,  in  reference  to  the  (second)  Codicil. 
(f.  197, 198.) 

And  in  pursuing  this  subject,  we  are  obhged  to  follow 
Mr.  Lord  through  a  series  of  interviews,  some  of  them 
abortive,  and  some  of  them  successful ;  but  finally  even- 
tuating in  instructions,  if  so  they  may  be  called,  for  the 
second  Codicil  as  it  was  finally  made. 

Our  theory  as  to  the  way  in  which  people  obtained  as- 
sents from  Mr.  Parish,  has  been  explained.  It  was  not 
from  an  actual  acquiescence  on  liis  part  in  the  proposal,  it 
was  merely  an  indication  of  pleasure.  If  from  any  cause  he 
felt  unpleasantly,  his  liin,  and  his  motion  seemed  like  dis- 
sent. This  feature  of  his  speech,  and  its  uses,  is  exemplir 
fied  all  through  Mr.  Lord's  examination  in  reference  to 
the  instructions  for  this  Codicil.     Mr.  Lord  frequently 
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met  the  "  no'' — ^the  disagreement — and  was  baffled.  The 
attempt  to  do  anything  then  fell  through.  But  Mr.  Lord 
returned  to  the  charge,  and  at  last  got  a  "  yes."  This 
very  fair  mode  of  treating  a  person  who  can  only  indicate 
assent  and  dissent  is  exhibited  in  a  very  striking  way. 

6th  of  September,  1853. 

On  the  6th  of  Sept.  '53,  Mr.  Lord  made  his  first  call 
on  Mr.  Parish,  in  reference  to  this  Codicil. 

He  saw  Mr.  and  Mrs.  Parish  in  the  library  at  Union 
Square,  and  was  with  them  about  half  an  hour.  (I.  f. 
203,  204.)  He  cannot  recollect  whether  he  then  brought 
the  draft  Codicil,  or  had  sent  it  there  in  an  envelope  the 
evening  before,  (f,  206.)  Mr.  Parish  had  come  there 
from  Hellgate  that  morning,  whether  accidentally,  or  by 
appointment,  Mr.  Lord  could  not  remember,  (f.  203,  4, 
6.)  Mr.  Lord's  memory  is  unusually  at  fault  as  to  what 
passed  at  this  interview. 

Non  mi  ricordo  has  veiy  extensive  play  in  that  part  of 
his  cross-examination,  (f.  203  to  214.)  We  could  ascer- 
tain nothing  from  him. 

Mr.  Lord  failed  to  accomplish  any  thing  at  this  inter- 
view. If  we  could  ascertain  how,  or  why  he  failed,  it 
would  aid  us  very  much. 

As  nothing  at  all  was  effected,  the  natural  presump- 
tion is,  that  if  the  testator  indicated  any  thing,  it  was  a 
negative.  And  if  we  can  find  no  specific  thing  rejected, 
we  should  understand  that  negative  as  a  total  rejection  of 
all  that  was  proposed.  If  this  were  established,  a  natu- 
ral inquiry  would  be.  Why  did  Mrs.  Parish  and  her 
lawyer  return  to  the  charge  ? 

Up  to  this  time  Mr.  Lord  had  never  heard  "  no"  from 
Mr.  Parish,  nor  any  thing  hke  it,  nor  any  word  or  sound 
of  dissent ;  nor  had  he  ever  seen  even  a  sign  or  gesticulation 
conveying  to  his,  Mr.  Lord's  perceptions,  the  notion  of 
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dissent,  except  a  motion  rejecting  a  cushion  at  the  very 
first  interview  in  August,  1849.  (£  106.)  It  is  a  very 
striking  circumstance,  that  with  this  single  trivial  excep- 
tion, throughout  both  the  interviews  in  1849 — at  the  exe- 
cution" and  re-execution  of  the  first  codicil — ^it  was  assent, 
invariable  assent.  We  say  it  was  a  bow  in  return  for  a 
bow.  Civility  in  return  for  civility.  This  well-dressed, 
courteous,  smiling,  professional  gentleman,  attending  at 
the  parlor  of  his  employer,  Mrs.  Parish,  was,  of  course, 
gracious  in  the  last  degree  to  Mr.  Parish.  And  it  is  not 
unreasonable  to  suppose  that  an  indistinct  recollection  of 
past  habits,  brought  up  from  the  depths  of  the  testator's 
dementia,  an  effort  at  graciousness  in  return.  This  fully 
accounts  for  all  his  responses '  being  in  the  affirmative. 
Naturally  it  was  bow,  bow,  bow ;  what  else  could  it  be  ? 

The  effect  of  this  thing  must  often  have  occurred 
within  your  own  observation.  It  is  notorious  to  all  of  us 
that  if  a  rough-looking,  ill-attired  stranger  happens  to 
walk  across  a  gentleman's  ground  in  the  country,  the  dog 
is  after  him  in  an  instant ;  barks  at  him,  and  threatens  to 
tear  him  in  pieces:  but  if  a  respectable-looking,  well- 
dressed  gentleman  walks  on  the  same  track,  the  dog  looks 
at  him,  and  possibly  may  give  a  low  growl,  but  he  does 
not  attack  him.  So  the  pleasant  manners  and  address  of 
Mr.  Lord  would  draw  pleasant  responses  from  Mr.  Parish, 
even  if  he  was  entirely  idiotic.  Thefore  the  response 
prove  nothing. 

But  when  this  second  Codicil,  prepared  without  his 
previous  instructions,  is  brought  to  the  attention  of  Mr. 
Parish,  a  codicil  which  gives  away  $350,000  to  his  wife — 
a  new  light  bursts  upon  Mr.  Lord.  Now,  for  the  first 
time,  he  sees  signs  and  he  hears  words  of  dissent,  or  non- 
concurrence,  or  disagreement.  He  says  he  heard  "  No." 
How  he  happened  to  hear  it  he  is  unable  to  remember, 
nor  can  any  other  mortal  tell,  since  the  proponent's  own 
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proof  shows  most  abundantly  that  at  that  time  the  testator 
was  not  able  to  utter  any  such  word.  Doctor  Markoe  and 
a  dozen  others  so  testify.  It  would  be  singular  if  Mr.  Lord 
did  remember  it.  He  cannot  recollect  whether  what  he 
did  hear  was  prolonged  or  repetitious.  Whether  it  was 
distinct  or  clear  he  has  no  recollection.  All  he  knows  is 
that  he  understood  "  it  did  not  suit  him:"  (f.  209,  210, 
211.)  And  the  upshot  of  the  interview  was  that  Mr. 
Lord  went  off,  having  accompKshed  nothing.  He  said 
either  to  Mr.  Parish  or  his  wife,  or  to  both,  he  does  not 
know  how  that  was,  that  he  left  the  codicil  for  their  con- 
sideration, and  that  they  would  meet  again.  He  is  certain 
that  these  two  statements  were  assented  to.  But  as  to 
whether  Mr.  Parish  used  "  any  word,"  or  made  any  sound 
or  gesture,  he  has  **no  recollection."  (f.  208,  213.)  And 
how  he  found  out  Mr.  Parish's  assent,  he  does  not  know. 
Assuming  Mr.  Parish  to  have  had  any  intelligent  per- 
ception of  what  was  going  on,  or  what  was  proposed,  it 
was  highly  important  to  the  proponent  to  show  what  the 
testator  objected  to.  If  no  particular  objection  appears, 
we  must  construe  him  as  rejecting  the  whole.  Indeed 
such  are  Mr.  Lord's  own  words.  He  says  "  it  did  not 
suit  him."  What  was  "it?"  Was  it  not  the  whole 
thing— the  proposed  codicil?  It  does  not  seem  to  have 
been  satisfactory  to  Mr.  Lord  himself,  that  he  should  be 
wholly  ignorant  of  the  cause  which  led  to  his  being  so 
completely  baffled  on  that  occasion.  His  natural  good 
sense  must  have  shown  him  that  it  was  necessary  to  re- 
member something  about  it ;  because  if  he  could  recollect 
nothing  particular  that  was  rejected,  what  must  be  the 
result  ? — ^A  complete  rejection  of  the  proposition  that  a 
codicil  should  be  made — a  rejection  of  the  whole  thing ! 
Accordingly  Mr.  Lord,  at  f.  207  says  :  "  Connectedly  and 
in  one  communication  "  I  remarked  that 

"  The  taking  of  the  stocks  in  the  name  of  Mr.  Parish  was 
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not,  in  my  judgment^  a  valid  disposal  of  tbem  in  her  fayor, 
and  I  suggested  whether,  inasmuch  as  gifts  to  so  laige  an  ex- 
tent were  about  to  be  made  to  Mrs.  Parish,  and  as  I  understood 
it  to  be  likely  that  they  would  be  controverted,  he  would  not 
prefer  the  cancellation  of  his  will  and  the  leaving  of  his  prop- 
erty to  go  by  disposition  of  law,  by  which  she  would  have  a 
large  provision.  I  was  not  then  aware  of  the  amount  of  Mr. 
Parish's  property.  Mr.  Parish  did  not  favor  that  suggestion 
of  cancelling  his  Will." 


I  give  Mr.  Lord's  own  words,  vrhen  I  say  that  it 
was  *'  connectedly — ^in  one  communication,"  that  he  put 
this  proposition.  If  this  was  said,  it  was  certainly  a 
pretty  severe  test  for  Mr.  Parish.  Even  if  he  had  the 
highest  intelligence,  and  could  only  say  yes  and  no,  it 
was  a  very  severe  test.  Suppose,  as  Mr.  Lord  seems  to 
think,  he  answered  "  no "  to  all  this,  pray  what  did 
that  answer  mean  ?  It  meant  dissent,  but  dissent  from 
what  ?  Did  it  mean  that  he  was  not  going  to  make 
any  gifts  ?  or  that  they  were  not  to  be  large  ?  Did  it 
mean  that  his  will  could  not  be  controverted  ?  Did  it 
mean  that  he  did  not  choose  to  cancel  his  will — or  if 
he  did,  that  he  would  make  another  ?  But  Mr.  Lord, 
though  he  could  not  possibly  know  the  fact,  undertakes 
to  say,  that  the  testator's  dissent  referred  to  the  gener- 
al proposition,  and  signified  that  he  did  not  wish  to 
cancel  his  last  will  and  testament.  We  should  not 
complain  of  Mr.  Lord's  reasoning,  in  this  instance,  for 
it  is  in  precise  accordance  with  our  views :  where  no 
special  objection  is  stated,  a  dissent  must  be  deemed  to 
apply  to  the  whole  proposition.  With  Mr.  Lord's  fuB 
knowledge  of  the  testator's  limited  range  of  pantomime 
and  expression,  why  did  Mr.  Lord  put  to  him,  at  once, 
such  a  long  string  of  matters  as  that  ?  The  statement 
was  very  complex.  It  assumed  the  truth  of  all  Mrs. 
Parish's  statements  about  gifts  to  her  made  and  to  be 
made.  The  intended  gifts,  too,  were  the  very  things 
in  respect  to  which  Mr.  Lord  now  met  with  some  non- 
concurrence  on  the  testator's  part. 
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We  might  have  perplexed  Mr,  Lord  with  some  more 
interrogatories  on  this  point ;  but  we  thought  it  as  well 
to  submit  to  the  court,  whether  Mr.  Lord  ever  put  such 
a  question  to  the  testator.  I  think  he  never  did ;  it  is 
one  of  the  numerous  instances  in  which,  in  the  progress 
of  this  unfortunate  business,  Mr.  Lord  supposes  himself 
to  have  acted  irrationally  and  absurdly.  It  is  due  to 
his  high  position  to  assume  that  he  did  not  so  act. 

Mr.  Lord  did  not  know  at  that  time,  the  amount  of 
Mr,  Parish's  estate ;  he  tells  us  so.  (f.  207.)  But  he  did 
know  that,  by  Mr.  Parish's  undoubted  and  indisputable 
will,  which  he  had  then  read,  Mrs.  Parish  was  to  take 
$200,000  of  personal  estate,  and  a  large  amount  of 
real  estate.  He  did  know,  that  by  a  Codicil  duly 
and  truly  and  well  executed,  which  he,  Mr.  Lord  him- 
self, had  been  employed  to  draw,  and  had  drawn,  real 
estate  to  the  value  of  another  $200,000,  was  devised  to 
Mrs.  Parish.  If  he  knew,  or  believed  in  the  fidelity 
of  her  proceedings  at  all,  and  he  says  he  did,  he  knew 
that  Mr.  Parish  had  agreed  with  Mrs  Parish  to  give 
her  $349,300,  say  $350,000  more  of  personal  property, 
and  he  knew  besides  that  Mrs.  Parish  had  employed 
him  to  get  a  further  Codicil  executed,  in  order  to 
secure  this  latter  haul.  He  knew  that  by  the  exist- 
ing will  and  Codicil,  and  the  Codicil  now  proposed  to  be 
executed,  she  would  take  $550,000  of  personal  proper- 
ty, and  also  the  Wall-street  and  Union  Square  real  es- 
tate in  fee  simple  for  ever,  worth  about  $200,000,  say 
in  the  whole',  $750,000.  He  knew  besides,  that  she 
would  take  under  the  will  an  indefinite  quantity  of  real 
estate,  the  value  of  which  he  could  not  probably  esti- 
mate or  calculate.  Are  we  to  believe  that  a  professional 
gentleman,  thus  employed  by  a  lady — called  in  to  aid 
in  obtaining  for  her  this  further  security,  would  sugest 
to  Mr.  Parish,  on  finding  him  out  of  humor,  or  not  in 
the  assenting  vein,  that  his  gifts  and  his  Codicils  were 
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likely  to  be  disputed,  and  that,  upon  the  whole,  it  might 
be  best  to  cancel  all  his  testamentary  acts  ?  This  would 
take  from  Mrs.  Parish  all  the  real  estate,  of  great  value, 
so  well-secured  to  her  in  the  indisputable  testament  of 
1842 ;  it  would  take  from  her  also  the  fee  simple  of  the 
dwelling  and  other  property  on  Union  Square,  and  of 
the  store  in  Wall-street  I  ask,  did  Mr.  Lord  ever 
make  such  a  proposition  ?  He  thinks  he  remembers  it, 
and  he  fixes  it  distinctly  as  having  occurred  on  the  6th 
of  September  1853.  It  must  be  a  matter  of  imagination. 
Mr.  Lord  could  never  have  so  conducted  himself  toward 
a  client  To  throw  away  real  and  personal  estate,  cer- 
tainly worth  $400,000,  and  he  knew  not  how  much 
more  realty,  in  exchange  for  a  wife's  portion  of  per- 
sonal estate,  the  amount  of  which  was  wholly  unknown 
to  him,  (£  207,)  and  the  possibly  brief  dower  given 
by  law ;  I  cannot  believe  that  he  made  any  such  offi- 
cious and  irrelevant  suggestion.  Of  course,  I  am  forti- 
fied in  this  conclusion,  by  the  injudicious  frame  of  this 
proposition  itself,  and  its  total  want  of  adaptation  to  the 
exigency.  Very  simple  questions  might  perhaps  be  re- 
sponded to  by  Mr.  Parish,  but  Mr.  Lord  knew  quite 
well  that  he  could  answer  no  others.  If  any  such  thing 
happened,  we  must  admit  that  Mr.  Lord  had  forgotten 
his  gratitude  to  the  Delafield^s,  and  his  obligations  to  the 
lady  who  had  employed  him  to  draw  this,  and  the  for- 
mer Codicil,  or  he  had  taken  leave  of  his  under- 
standing. There  is  one  mode  of  accounting  for  this 
statement  Mr.  Lord  knew,  and  well  remembered  one 
thing.  In  his  general  or  primary  object,  he  was  baffled 
and  repelled  at  that  interview ;  he  could  accomplish 
nothing  on  that  day.  On  reaching  this  point  in  his 
cross-examination,  Mr.  Lord  began  to  draw  inferences : 
such  he  admits  to  be  his  usual  course.  If  nothing  at 
all  had  occurred  on  that,  his  first  visit,  beyond  a  simple 
repulse  by  the  testator,  it  seemed  to  involve  a  positive 


721 

rejection  of  the  whole  Codicil ;  yet  Mr,  Lord  had  re- 
turned to  the  charge  on  the  next  day.  This  must  be 
accounted  for,  and  hence  the  necessity  of  straining  his 
memory  to  present  some  idea  which  Mr.  Parish  might 
dissent  from,  without  his  action  on  that  day  being  con- 
strued as  a  dissent  from,  and  objection  to,  the  whole 
operation  of  making  another  GodiciL  I  think  this  is 
merely  one  of  the  instances  in  which,  with  no  very 
great  success,  Mr.  Lord  has  attempted  to  supply  the  de- 
ficiencies of  recollection,  by  inference  and  conjecture. 
Whether  or  not  I  am  right  in  this  may  not  be  material 
This  is  all  the  evidence  concerning  the  interview 
of  the  6th  of  September.  It  establishes  that  Mr.  Par- 
ish rejected  the  whole  operation.  I  do  not  mean  to 
say  that  it  proves  any  understanding  on  his  part,  or  an 
intelligent  rejection,  but  it  proves  that  Mr.  Lord  could 
not  get  "yes,"  and  did  get  "no,"  from  the  testator. 
It  was  Mr.  Lord's  first  repulse,  and  henceforth  we  shall 
see,  running  throughout  this  whole  operation,  the  prac- 
tice of  returning  to  the  charge  as  often  as  the  operat- 
ors were  baffled  by  a  negative,  until,  at  last,  an  assent 
was  obtained. 

Sept  7th,  1853. 

I  proceed  to  the  interview  of  the  7th  of  Septem- 
ber, IP 53.  On  that  day  Mr.  Lord  met  the  parties  at 
Union  Square.  In  his  own  language,  his  recollections 
of  this  interview  are  "entirely  indefinite."  (f.  216.) 
"  His  memory  is  not  charged  with  any  recollections  of 
that  day."  (f.  221.)  He  knows,  however,  that  Mr. 
Parish  "  was  not  ready — or  they  were  not  ready — to 
proceed  to  conclude  it."  (f.  216.)  Now,  Mr.  Parish 
was  not  sick.  He  was  in  good  health.  He  saw  Mr. 
Lord.  Why  was  there  not  a  readiness  "  to  conclude 
it  ?  '*    This  was  rejection  the  second ;  and  Mr.  Lord 
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conld  not  think  of  anything  that  happened  to  which 
to  ascribe  it.  (f.  221.)  His  story  is  as  brief  as  the 
bulletin  of  a  besieging  army,  describing  a  repulse, 
"we  were  obliged  to  retire."  Lawyers  are  usually 
more  explicit:  when  a  man  is  nonsuited,  they  say,  he 
retires  with  costs.  Here,  at  all  events,  is  failure  the 
second,  and  it  is  wholly  unaccounted  for.  Of  failure 
the  first  there  was  a  very  flimsy  account ;  and  that  ac- 
count is  probably  inaccurate,  the  result  of  forgetful- 
ness,  and  of  confounding  one  thing  with  another;  but 
the  7th,  of  September  presents  another  repulse  of  the 
same  kind,  without  even  an  attempt  to  account  for  it 
Now,  however,  we  come  to  an  interview  at  which 
something  was  done. 

Sept.  9th,  1863. 

The  third  interview  was  not  a  failure.  It  took 
place  on  the  9th  of  September,  1853.  Mr.  Parish  had 
a  day  to  cool  off.  Up  to  this  9th  of  September, 
Mrs.  Parish,  Mr.  Parish,  and  Mr.  Lord  were  the  only 
persons  present  at  the  interviews ;  there  was  no  fourth 
person  present  on  the  6th  or  7th.  On  the  9th  of  Sep- 
tember, Mr.  Wm.  Delafield  made  his  appearance.  The 
meeting  was  at  Union  Square,  in  the  library,  as  usuaL 
(C  289,  224.)  Mr.  Lord  says  that  at  that  interview, 
"yes"  and  "no"  were  uttered:  and  the  "sign  of  in- 
quiry "  now  makes  its  first  appearance  in.  Mr.  Lord's 
deposition,  (f.  229.)  He  now  speaks  of  a  sign  of 
"  hesitation,"  which  he  cannot  imitate,  and  this,  also, 
is  now  introduced  by  him  for  the  first  time.  (f.  246, 
248.)  I  believe  no  witness  in  the  case  except  himself, 
has  spoken  of  this  sign  of  "  hesitation ;  "  but  he  intro- 
duces it  more  than  once.  Perhaps  it  may  be  said  that 
it  was  used  in  reference  to  the  attempt  to  disinherit 
the  nephews  and  nieces,  on  the  17th  of  December, 
1849. 
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Mr.  Lord  says,  (f.  232-240,)  that  Mr.  Parish  was 
asked  as  to  those  items  of  stock,  mentioned  in  the  draft 
codicil,  which  stood  in  his  name,  whether  he  would  put 
them  in  the  codicil  or  not,  and,  as  to  those  standing  in 
Mrs.  Parish's  name,  the  same  question  was  asked  either 
relatively  to  the  whole  at  once,  or  separately  as  to  each 
item — ^he  could  not  remember  which.  (£  2 36.)  These 
questions  were  put,  Mr.  Lord  thinks,  by  himself  prin- 
cipally ;  but  it  is  also  his  impression  "  that  some  of  the 
questions  were  put  by  Mrs.  Parish,  and  possibly  some 
by  Mr.  Delafield.''     (f.  232.) 

This  man  who,  at  the  utmost,  could  only  say  "yes'* 
and  "  no,"  was  pretty  well  questioned  on  that  occasion. 
It  is  a  pretty  hard  business  to  be  cross-examined  by  one 
lawyer ;  but  when*  you  get  a  man  who  cannot  talk,  put 
under  the  process  of  examination  by  three  persons,  he 
is,  or  they  a/re  in  a  pretty  trying  condition. 

"  To  these  questions,"  Mr.  Lord  says,  "Mr.  Parish 
answered  sometimes  'yes'  and  sometimes  ^no,'  and 
sometimes  gave  the  sign  of  *  hesitation.' "  (f  242-6, 
253-252.)  He  says  that  "  no  item  was  put  in  (the 
codicil)  without  a  distinct  assent  hy  word  from  Mr. 
Parish."     (f.  242.) 

"-By  word!^^  Yet  you  have  a  dozen  witnesses 
swearing  that,  at  this  time,  Mr.  Parish  could  not  use 
any  word. 

I  proceed  with  Mr.  Lord's  narrative.  When  Mr* 
Parish  made  the  sign  of  hesitation,  that  item  was  "  left 
out  of  consideration."     (f.  254.) 

This  is  a  very  important  stage  of  the  business.  They 
are  going  over  the  items.  K  Mr.  Parish  said  "  yes"  to 
an  item,  it  was  put  into  the  draft  codicil.  If  he  said 
*'  no,"  it  was  not  then  put  in.  If  he  gave  a  sign  of 
"  hesitation,"  it  was  passed  by  "  for  (future)  considera- 
tion." All  this  was  very  correct ;  and  one  cannot  but 
admire  the  strict  professional  scrupulosity  which  took 
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care  that  ^^  no  item  was  put  in  without  a  distinct  assent.'' 
(f.  242.)  This  admiration  may  be  a  little  diminished 
when  we  find  the  system  of  returning  to  the  charge, 
performing  upon  these  negatived  items,  what  Dr.  Mar- 
koe  would  call,  its  very  important  "  functions." 

I  would  now  call  your  Honoris  attention  to  the  very 
clear  and  lucid  manner  in  which  Mr.  Lord  has  sought 
to  satisfy  your  Honor,  that  all  these  instructions  were 
given  by  the  testator  himself,  or,  at  least,  assented  to 
by  him.  We  probed  him  fully  concerning  his  actoal 
recollections,  and  I  submit,  with  confidence,  that^  from 
his  own  account  of  it,  his  recollection  of  facts  does  not 
afford  a  sufficient  basis  for  a  judgment  on  which  to  take 
money  in  large  amounts  from  A  and  give  it  to  B. 
Being  asked  how  he  got  his  lights,  and  whether  he  ac- 
tually remembers  all  these  things,  he  answered  thus : 
(f.  230.) : 

'^  I  speak  not  from  conjecture^  but  conviction/' 

Conviction  I  observe,  a  decided  and  firm  opinion ; 
but  let  him  proceed : 


'^  Not  always  from  a  distinct  picture  in  my  memory,  but  an 
undoubting  impression  as  to  the  substance  c^  the  facts." 


I  know  not  what  Mr.  Lord  means  in  this  place  by 
the  "  substance  of  a  fact  V*  There  is  no  substance  to  any 
of  these  facts,  except  the  substance  to  be  inferred — ^in  the 
mind  of  some  person  who  shall  exercise  judgment — ^from 
some  sUght  manifestation,  a  bow  of  the  head  or  shake,  or 
something  of  that  kind.  And  when  Mr.  Lord  says,  he 
has  an  undoubting  impression  as  to  the  substance,  it 
amounts  simply  to  this,  that  he  has  an  imdoubting  im- 
pression that,  whatever  others  did,  he  acting  for  his 
chent,  successfully  grasped  the  substance  of  $350,000. 
That  is  all  it  amounts  to.     He  thinks,  he  succeeded.     At 
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(f.  237  and  238),  he  is  still  more  lucid  on  this  point.    He 
says : 

"  I  cannot  metaphysically  distinguish  between  the  grounds 
of  certainty  in  my  memory.  If  it  is  meant  to  ask  me  if  I  have 
a  distinct  picture  of  the  ti-ansaction,  as  if  a  yesterday's  occur- 
rence, my  answer  is,  I  have  no  such  distinct  picture." 

Again  he  says : 

"  My  recollection  is  from  the  inferences  mainly,  but  of 
these"  (that  is,  the  inferences)  "  I  have  no  doubt." 

He  has  no  doubt  what  his  inferences  were ! ! 
He  goes  on : 

"  I  cannot  say  that  I  have  no  recollection  beyond  the  in- 
ferences, nor  can  I  say  what  such  recollection  is." 

Mr,  Lord  tells  you  here^that  he  declines  to  answer  to 
anything  but  his  inferences.  He  will  swear  to  the  infer- 
ences ;  for  he  has  "  no  doubt  of  them."  But,  as  to  any 
recollection  of  anything  that  did  actually  happen,  he  ex- 
pressly states  that  he  cannot  say  what  his  "  recollection  is." 
But  all  indescribable  as  this  recollection  is,  he  knows  one 
thing  about  it — "  the  inferences  assist  it."  What,  upon 
the  whole,  has  Mr.  Lord  given  us.  He  has  stated  a  set 
of  inferences,  and  of  these  he  is  certain — no  doubt  of  that ; 
he  would  indeed  be  a  rara  avis  amongst  professional  em- 
ployees if  he  or  any  body  else  could  doubt  that  his  infer- 
ences "were  in  favor  of  his  client.  He  never  could  come 
to  the  stand  as  a  witness,  having  dravm  inferences  vnth- 
out  being  very  certain  of  them.  But  as  to  any  recol- 
lection of  any  &ct  from  which  he  drew  his  inferences, 
he  has  no  distinct  recollection ;  but  such  recollection  of 
facts  as  he  has,  is  helped  by  the  inferences.  Helped ; 
nay,  it  was  brought  into  being,  made,  created,  by  the  in- 
ferences ;  it  was  the  offspring  and  result  of  his  inferences. 
In  other  words,  Mr.  Lord  was  a  lawyer;  a  gentleman 
of  great  skill  and  professional  ability.  He  knew  that 
a  testament  was  to  be  made,  and  that  there  was  a  per- 


1 


726 

son  to  play  the  part  of  testator.  Mr.  Lord  knew  that  he 
ought  to  have  done  a  great  many  things^  and  he  inferred 
that  he  had  done  them.  I  should  think  so  too,  if  he  had 
not  himself  disclosed  an  opposite  state  of  facts. 

The  next  of  kin,  if  their  hundreds  of  thousands  are  to 
fly  away  on  the  wings  of  Mr.  Lord*s  inferences,  have  in(»t 
certainly  a  right  to  some  description  of  the  oeremonial 
performed  or  perpetrated — ^whicheyer  is  the  proper  term. 
They  have  a  right  to  know  on  what  these  inferences  rest. 
They  may  £airly  demand  that  the  Courts  shall  draw  their 
inferences  from  the  witness's  facts,  and  not  leave  the  wit- 
ness to  draw  inferences  without  any  recollection  of  the  facts. 

This  idea  of  testifying  from  inference  is  repeated 
all  through  Mr.  Lord^s  testimony;  and  it  is  out  of 
such  materials  as  these  inferences  and  inferential  re- 
coUections— which  the  witness  vnll  not  positively  deny 
nor  yet  assert — ^that  we  are  to  make  out  the  narrative 
of  these  proceedings.  We  are  sometimes  considered  over 
sharp  and  severe  in  commenting  on  the  testimony  of  wit- 
nesses, and  in  requiring  them  to  come  up  to  tJie  legal 
standards  of  evidence,  by  forcing  them  to  give  frtcts, 
and  not  their  mere  inferences.  Perhaps  we  are 
so  sometimes  in  dealing  with  non-professional  wit- 
nesses; but  with  respect  to  Mr.  Lord's  testimony, 
such  a  course  is  unezceptionably  just.  During  his 
thirty  years  of  active  practice  at  the  bar,  before  he 
took  these  instructions,  how  often  has  Mr.  Lord  sprung 
from  his  seat  and  insisted  on  silencing  the  witness  who, 
through  mere  ignorance  of  the  rule,  was  about  giving 
his  inferences,  careful  that  they  should  not  even  reach^ 
lest  they  should  contaminate,  the  ears  of  the  jury.  He 
was,  as  we  have  seen,  a  lawyer  of  thirty  years  stand- 
ing at  the  time  these  instructions  were  taken ;  he 
knew  his  duty  then  as  well  as  he  knew  it  when  he 
was  under  cross-examination;  he  knew  the  delicate 
and  difficult  nature  of  the  transaction  in  which  he 
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was  playing  so  important  a  part;  lie  knew  that  his 
acts  were  to  be  the  subject  of  subsequent  judicial  in- 
vestigation; and  he  knew  that  his  testimony  would 
be  mainly  relied  upon  for  proof  of  the  facts.  And 
yet,  neither  by  memorandum  nor  by  reflection,  nor 
by  any  other  means,  has  he  preserved,  or  attempted 
to  preserve,  any  accurate  "  picture  ^ — ^aa  he  is  pleased 
to  call  it — of  what  took  place.  And  counsel  yet  ask 
you  to  accept  his  inferences  and  pronounce  satisfaction 
to  Mr.  Lord,  to  be  adequate  satisfaction  to  the  parties,  to 
the  court  and  to  justice !    The  proposition  is  monstrous. 

At  the  time  of  these  interviews— from  the  begin- 
ning  to  the  end— when  giving  his  testimony,  he  w^, 
he  still  is,  the  counsel  of  those  who  are  engaged  in 
supporting  those  codicils. 

Ihere  is  an  upright,  eminent,  and  virtuous  lawyer 
known  to  us  all,  and  who  justly  stands  as  high  in  om* 
esteem  as  Mr.  Lord  himself;  he  needs  no  further 
eulogy.  I  am  about  to  quote  in  this  connection,  an 
observation  made  by  him  in  reference  to  this  exami- 
nation, just  after  Mr.  Lord^s  testimony  was  closed.  I 
dare  not  name  him ;  it  is  not  necessary ;  let  his  opinion 
stand  upon  its  own  intrinsic  claims  to  respect.  It 
should  be  written  in  letters  of  gold : 

^^  It  is  a  very  tryi/ng  thing  for  a  Iwwyer  to  he  ex- 
cmivned  ds  a  witness  in  a  case  where  he  is  interested  as 
counsel.  From  the  habit  of  his  mind^  he  must  he  con^ 
stantly  thinking  how  his  answer  wtU  affect  his  case^ 
whUst  he  is  framing  it.^ 

A  truer  speech  could  not  have  been  uttered.  Ap- 
ply it  to  Mr.  Lord's  inferences,  and  you  must  admit 
that  he  was  very  severely  tried.  Whether  he  was 
too  severely  tiied  or  not,  your  Honor  has  to  judge 
from  the  character  of  the  answers  which  he  gave.  All 
wisdom  cannot,  however,  be   crowded  into  a  single 
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sentence,  and  I  am  disposed  to  add  to  that  wise  re- 
mark, this  short  amendment 

"If  the  lawyer- witness  has  no  distinct  recollection 
of  the  facts,  and  is  only  certain  of  his  inferences,  and 
testifies  to  the  inferences  as  facts,  it  is  a  mucli  more 
trying  thing,  for  those  against  whom  he  testifies,  than 
it  is  for  himself." 

I  return  to  the  narrative.  We  must  take  it,  "  for 
better,  for  worse,''  just  as  Mr,  Lord  gives  it.  William 
Delafield  is  dead,  and  there  is  but  one  witness. 

It  seems  that  some  items,  being  thus  negatived,  or 
laid  aside  by  being  answered  with  Mr.  Parish's  sign  of 
hesitation,  "some  substitutions  were  made."  (I.  £ 
242.)  This  "  idea  of  substitution  "  was  first  spoken  of, 
or  introduced  by  Mrs.  Parish.     (I.  f.  249.) 

Mr.  Lord's  "  idea  of  the  use  of  the  term  substitution," 
is  "  an  adding  of  items,  to  make  up  an  expected  amonnt'' 
(L  f.  249  to  252.)  That  is,  they  were,  in  some  way, 
to  get  $350,000 :   Mrs.  Parish  "  ea^ecfed"  that  amount 

I  call  special  attention  to  Mr.  Lord's  next  state- 
ment :  "  I  cannot  recollect  any  of  the  items  which  lie 
(Mr.  Parish)  negatived,  or  at  which  he  hesitated,  or 
which  were  substituted."     (I.  f.  248.) 

And  to  cap  the  climax  of  this  most  satisfactory  and 
instructive  narrative,  Mr.  Lord,  at  (I.  f.  255),  testifies  as 
follows : 

"  Q.  In  going  over  these  items,  was  Mr.  Parish  ever  in- 
quired of  as  to  the  putting  in  of  the  same  item  more  than 
once  f 

A.  I  am  unable  to  say ;  my  impression  is  not,  bat  I  con- 
fess my  inability  to  say ;  an  item  may  have  been  dropped  and 
resumed  again,  but  I  am  not  positive  it  was  ever  done. 

Q.  Can  you  say  ttom.  your  present  recollection  that  Mr. 
Parish  did  not,  on  that  occasion,  indicate  what  you  under- 
stood as  dissent  to  items,  and  afterwards  indicate  what  you 
understood  to  be  assent  to  the  same  items  ? 

A  I  have  no  recollection  on  that  subject ;  it  may  have 
been  so.'* 
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Now,  sir,  you  have  the  practice  of  returning  to  the 
charge  here  exhibited  in  detail,  as  in  another  place  it  has 
been  demonstrated  in  gross  Mr.  Lord  went,  on  the  6th 
of  September,  to  get  instructions  for  a  Codicil.  He  met  a 
negative  or  negatives,  and  had  to  go  away,  having  effected 
nothing.  He  went  on  the  7th,  and  was  again  baffled  in 
like  manner ;  he  met  with  a  negative  or  with  unpreparedness 
of  some  kind,  and  could  not  accomplish  any  thing.  Then 
William  Delafield  is  called  in  to  aid  on  the  9th,  and  the 
items  are  gone  over  one  by  one.  Mrs.  Parish  ea^ecis  a 
certain  amount — ^that  is,  $350,000 — and  by  substitution  or 
otherwise,  amounts,  reaching  up  to  that  aggregate,  are  to 
be  assented  to  by  Mr.  Parish,  if  his  assent  can  be  obtained. 
An  item  is  presented  to  him,  something  is  said  to  him,  he 
nods  or  says,  "  yes,**  and  that  item  is  put  into  the  codicil. 
Another  *'  item  "  is  presented  to  him,  he  shakes  his  head 
or  says,  "  no,"  and  that  item  is  laid  aside.  Another  item 
is  presented  to  him,  he  nods  or  says,  "  yes,"  and  that  goes 
into  the  codicil.  A  fourth  is  presented  to  him,  he  makes 
a  sign  of  hesitation— this  new  sign  of  Mr.  Lord's— and 
that  item  is  laid  aside  for  future  **  consideration."  This 
is  kept  up  until  the  sum  of  $350,000  is  made  up.  Mr. 
Lord  kept  no  account  of  the  items  thus  set  aside ;  he  does 
not  know  what  items  were  set  aside ;  he  does  not  know 
what  items  were  substituted ;  he  does  not  know  whether 
or  not  the  items,  that  were  once  or  twice  set  aside  on  signs 
of  hesitation  or  on  negatives,  came  back  for  reconsidera- 
tion. But  it  is  apparent  that  they  were  kept  running 
around  the  circle  until  items  were  nodded  at  or  yessed  to, 
sufficient  to  make  up  the  expected  amount  of  $350,000. 

This  is  the  substance  of  the  instructions  in  reference  to 
the  details  of  the  item-inserting  process  on  the  9th  of  Sep- 
tember. They  are  most  imsatisfactoiy,  so  far  as  they 
may  be  relied  upon  to  show  affirmatively  any  instructions 
by  the  testator.     And,  on  the  contraiy,  they  do  very  clear- 
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ly  maiiifest,  that;  a  mere  ceremonial  was  performed  which 
could  not  fail  to  extract^  sooner  or  later,  an  assent  from 
the  unmtelligent;  automatic  movements  of  this  gentleman. 
This  single  fact,  revealed  through  Mr.  Lord's  testiinonj, 
demonstrates  niost  clearly  the  unsoundness  of  the  testa- 
tor's mind,  and  the  improper  practice  pursued  toward 
him. 

After  this  process  had  been  completed,  Mr.  Lord  read 
part  of  the  draft  to  Mr.  Parish,  but  he  does  not  recollect 
whether  Mr.  Parish  responded  by  word,  sign,  or  gesture, 
(f.  261.)     Here  another  subject  presents  itselfl 

One  other  circumstance  occurred  at  that  interview, 
which  further  exhibits  the  same  practice  of  returning  to 
the  charge. 

Either  at  the  first  meeting  in  Septr.,  or  subsequently, 
Mr.  Lord  had  made  a  suggestion  to  Mrs.  Parish  concern- 
ing the  revocation  of  Daniel  Parish's  appointment,  as  ex- 
ecutor, stating  the  grounds,  and  at  her  request,  he  had 
said  he  would  speak  to  Mr.  Parish  about  it.  So  now,  on 
this  9th  of  Sept.,  Mr.  Lord  opened  the  subject.  He 
spoke  **  to  Mr.  Parish  on  the  subject,  and  asked  him  to 
consider  it."  But  to  tits  no  answer  was  ffiven.  (f.  263, 
276.)  "I  cannot  give  the  words,"  says  Mr.  Lord;  "but 
in  substance  I  wished  him  to  consider  the  subject  of  this 
revocation,  giving  the  reason,  that  if  these  large  amounts 
were  given  to  Mrs.  Parish — and  alluding  to  the  variance, 
between  them — ^it  seemed  to  me  a  fiedse  position  for  Mr. 
Daniel  Parish  to  stand  in,  in  reference  to  the  gifts  to  Mrs. 
Parish.'*  (f.  274.)  "  I  gave  no  description  of  the  variance ; 
I  alluded  to  it  as  a  fact  supposed  to  be  perfectly  under- 
stood.'* (f.  275.)  And,  on  this  occasion,  Mr.  Lord  "did 
allude  to  the  supposition  that  he  (Daniel  Parish)  might 
probably  dispute  the  Codicil."  (f.  276.) 

We  have  no  precise  account  how  long  this  interview 
lasted,  nor  is  it  very  certain  why  it  terminated  without 
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the  work  being  completed.  Mr.  Lord  says  it  was  time 
for  Mr.  Parish  to  return  to  Hellgate.  (f.  286.)  It  may 
well  be  that  the  work  was  left  unfinished,  because  thk 
revocation  was  desired,  and  "  yes  "  did  not  turn  up  at  the 
moment.  It  was  only  one  proposition,  and  could  not  be 
brought  round  again  and  agaiu,  as  with  the  items  of 
stocks,  &c.,  so  as  at  last  to  meet  with  this  desired  affirm- 
ative response. 

Sept  12eh,  1863. 

The  next  interview  took  place  on  the  1 2th  of  Septem- 
ber, at  Union  Square.  Mr.  Lord  began  his  narrative 
with  a  warning  that  we  must  not  expect  any  fjacts  from 
him.  He  intimates  that  the  same  vagueness  of  recol- 
lection which  characterized  his  previoustestimpny,  is  to  pre- 
vail through  the  narrative  of  what  happened  on  this  occa- 
sion. He  says  that  his  ^*  recollection"  is  mainly  based  on 
^'inference,''  and  that  he  has  ''no  distinct  recollection 
other  than  is,  derived  from  it."  That  is,  from  inference. 
(f.  292.) 

Notwithstanding  this  serious  drawback,  it  is  an  in- 
structive interview.  The  same  four  parties  were  present, 
Mrs.  Parish,  her  brother,  Mr.  Parish,  and  Mr.  Lord.  (f.  287 
to  289.)  Some  new  topics  were  introduced.  The  sign  of 
inquiry  was  made ;  the  testator  was  asked  if  he  wanted 
'*  those  other  papers,"  and  "  he  expressed  it  to  be  his  wish," 
says  Mr.  Lord,  and  two  papers  were  introduced,  and  were 
laid  on  the  table.  They  are  in  the  case  marked  1  and 
2,  and  may  be  seen  at  fo.  390.  - 

Number  one  was  a  statement  of  some  property  be- 
longing to  the  testator,  and  was  iu  the  handwriting  of 
Mrs.  Parish,  (f.  288.)  The  other  was  a  list  of  all  the 
testator's  gifts  and  testamentary  dispositions,  including 
those  which  had  been  inserted  on  the  9th,  in  the  draft  of 
the  Codicil  now  in  course  of  preparation.    It  was  in  the 
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handwriting  of  William  Delafield.  (I.  f.  288.)  Having 
observed,  and  as  he  thought,  ascertained  that  the  testa- 
mentary gifts  exceeded  the  whole  property  of  Mr.  Parish 
by  a  large  sum,  Mr.  Lord  stated  that  fact  to  Mr.  Parish, 
and  asked  if  he  approved  of  that ;  and  he  said ''  no.''  This 
discrepancy  was  then  "passed  over."    (f.  301  to  304.) 

This  supposed  discrepancy  was  discovered  by  Mr. 
Lord  himself.  This  must  have  been  the  case.  The  mode 
of  the  discovery  was  this :  on  number  2,  the  paper  pre- 
pared by  William  Delafield  himself,  the  legacies  are  stated 
in  detail,  and  added  up,  $1,186,960.  Immediately  be- 
neath it,  the  amount  of  Mr.  Parish's  estate  is  stated  at 
$1,091,450.  As  Mr.  Delafield  had  himself  made  up  this 
paper,  and  did  not  discover  the  discrepancy  before  the  in- 
terview, it  is  unlikely  that  he  discovered  or  noticed  it  at 
the  interview.  Mr,  Lord  veiy  naturally  discovered  the 
difierence,  and  observed  upon  it.  He  was  a  stranger,  in- 
nocent of  all  guile  in  the  matter,  and,  of  course,  as  he  was 
figuring  away  on  the  papers,  he  very  naturally  ran  against 
this  snag.  My  conclusion  is,  that  his  employers  were 
imprepared  for  it,  and  that  it  embarrassed  them.  Mr. 
Lord's  address  to  Mr.  Parish — "  Surely,  my  dear  sir,  you 
do  not  mean  that,''  would  produce  an  impediment  at  once. 
To  that  mild  address,  Mr.  Parish  would,  of  course,  indicate 
assent  by  a  nod.  This  of  course  would  be  equivalent  to 
saying  "  No,  most  certainly  I  do  not  mean  any  such  thing." 
Mr.  Lord,  with  his  inferences,  says  no  was  the  answer ; 
but  Mr.  Parish  could  not  say  no ;  but  a  bow  of  approval 
would  convey  the  idea  which  Mr.  Lord  conceived.  Unpre- 
pared for  this,  the  wife  and  brother-in-law  could  not  readi- 
ly explain  it.  They  got  into  the  precise  difficulty  that  they 
did  at  Mr.  Tileston's  first  visit,  when  Mr.  Parish  made  a 
flourish  which  they  could  not  interpret.  Here,  as  in  that 
case,  it  was  necessary  to  move  an  adjournment.  Time  was 
needed  to  concert  some  method  of  meeting  this  difficulty. 
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Having  been  brought  to  a  stand-still  on  this  point 
by  Mr,  Lord's  comparison  and  discovery  that  the 
amounts  did  not  fit,  it  became  necessary  to  break  up 
the  council  till  next  day.  In  the  mean  time  they  could 
examine  the  matter  anew,  and  fix  things  so  as  to  be 
prepared  for  Mr.  Lord.  The  confusion  of  Mrs.  Parish 
and  her  brother,  and  their  utter  inability  to  explain  it 
at  the  moment,  are  not  remarkable.  The  supposed 
discrepancy  did  not  exist  in  fact.  There  was  an  eiTor 
in  the  footing  up  of  the  legacies.  It  was  exactly  $100,- 
000  more  than  the  true  footing.  The  property,  in 
fact,  exceeded  the  amount  of  the  legacies  by  $4,490. 
But  no  one  thought  of  testing  the  addition ;  the  error 
was  not  discovered  at  the  time.  Mr.  Lord  is  not  sure 
whether  he  or  William  Delafield  first  discovered  this 
discrepancy.  (I.  f.  300.)  But  that  is  no  evidence  that  Mr. 
Delafield  noticed  it.  Mr.  Lord  knows  that  he  himself 
did  discover  it^  and  we  have  proof  that  he  was  examining 
these  papers  and  making  calculations  at  the  time.  We 
have  his  own  figures  on  the  paper  in  reference  to  this 
very  excess,     (f.  303,  308,  309,  302.) 

Mr.  Lord  says  that  the  subject  of  this  discrepancy 
was  "then  passed  over."  (f.  304.)  This  fact,  this 
passing  over,  demands  observation.  Here  was  a  diffi- 
culty in  the  interpretations  of  Mr.  Parish  started  by  a 
stranger  in  his  presence.  It  was  just  the  kind  of  thing 
that  Mrs.  Parish  and  her  brothera,  William  and  Henry, 
understood  perfectly;  it  was  just  the  thing  which,  as 
far  as  possible,  they  always  avoided.  Your  Honor  will 
remember  that  when  it  was  pretended  that  this  man 
had  become  penitent  and  pious.  Dr.  Taylor,  a  particu- 
lar friend  of  the  family,  was  called  in,  and  led  into  the 
belief  that  he  was  perfectly  competent.  But  when  the 
sacrament  of  the  Lord's  Supper  was  suggested,  the  rite 
of  confirmation  was  dispensed  with.  This  is  deemed 
an  important  preliminary,  and  is  never  dispensed  with 
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unless  there  is  some  valid  reason  for  it.  Baptism  was  not 
dispensed  with,  for  Dr.  Taylor  could  himself  administer 
it  But  Confirmation  was  dispensed  with — ^and  why  ? 
No  one  but  a  bishop  could  administer  it.  The  bishop 
was  comparatively  a  stranger.  It  would  have  been  his 
duty,  before  administering  this  rite,  to  make  inquiry 
into  the  state  of  the  recipient's  mind,  iemd  to  ascertain 
whether  he  was  a  sufficiently  intelligent  Christian  to  be 
admitted  to  the  second  sacrament  of  the  Church.  That 
is  the  precise  object  of  this  ordinance,   (f.  3433.) 

Here  we  see  the  same  policy  adopted.  No  sift- 
ing of  the  testator's  mind  is  allowed.  Mr.  Lord 
saw  a  difficulty,  and  he  started  it  The  managers 
required  time  for  deliberation  how  they  should  set 
that  in  order  and  satisfy  Mm;  so  an  adjournment  took 
place. 

But  at  this  interview,  on  the  12th  of  September, 
another  difficulty  arose,  to  which  I  now  call  atten* 
tiou.     Mr.  Lord  tells  us  that  after  this  subject  of  the 
discrepancy  was  thus  passed  over,  another  event  oc- 
curred.    The  paper  No.  1,  containing  a  schedule  of 
assets,  lay  on  the  table ;  Mr.  Parish,  who  very  natu- 
rally fiddled  with  any  papers  within  his  reach,  put  his 
hand  down  upon  this  paper.  Mr.  Lord  says  "  the  thumb 
and  two  fingers  of  his  hand  were  bent  together,  and 
he  put  the  ends  of  them  upon  "  two  sets  of  figures — ^the 
Alabama  stock,  $52,000,  and  New  York  City  stock,  to 
the  amount  of  $60,000.     (f.  307,  308.)     Mr.  Lord  un- 
derstood at  that  time  that  Mr.  Parish  put  his  finger  on 
both  these  amounts.  That  appears  clearly  from  the  fact 
that  he  (Mr.  Lord)  made  a  footing  up  of  the  amount 
Tou  have  on  the  schedule,  in  his  own  pencilling,  the 
figures,  112,000.     It  seems  that  nothing  came  of  that 
indication  at  this  interview,     (f.    305   to   309.)    So 
then  that  also  seems  to  have  been  passed  over. 

Mr.  Lord  then  renewed  the  question  to  Mr.  Parish, 
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whether  he  would  revoke  the  executorship  of  Daniel 
Parish.  You  will  observe  that  on  the  previous  day 
he  had  substantially  put  that  question,  and  had  got  no 
answer.  He  now  puts  it  again,  and  receives  the  an- 
swer "yes."  Mr.  Lord  drafted  the  revocation;  read  it 
to  Mr.  Parish ;  asked  him  if  he  approved  of  it,  and 
received  for  answer  "yes."  (f.  310.)  That  is  the 
whole  of  this  interview,  of  September  12th,  except 
that  Mr.  Lord  promised  to  meet  the  parties  at  Hellgate 
the  next  morning,     (f.  311.) 

Sept  12th  and  18th,  1863. 

In  considering  the  occurrences  at  the  interview  of 
the  13th  of  September^  which  was  the  last  of  these  in- 
struction-interviews, it  is  important  to  bear  in  mind 
what  had  happened  on  the  12th.  Three  things  had 
come  up.  Mr.  Lord  brought  up  the  only  subject  that 
would  seem  to  have  been  left  over  from  the  last  previ- 
ous interview,  th"at  is,  the  interview  of  the  9th.  He 
again  referred  to  the  revocation  of  the  appointment  of 
Daniel  Parish  as  Executor.  And  this  time,  having 
failed  on  the  first  occasion,  he  obtained  an  assent 

Two  difficulties  happened  on  the  12th.  Mr.  Lord 
was  the  author  of  one  of  them ;  Mr.  Parish  was  the  au- 
thor of  the  other.  Mr.  Lord  saw  an  apparent  discrep- 
ancy between  the  assets  and  the  whole  amount  of  the 
legacies  made  and  projected.  That  was  to  be  reconciled. 
Mr.  Lord  also  saw  Mr.  Parish  put  down  "  the  ends  of 
his  thumb  and  two  fingers  "  on  certain  figures,  which 
seemed  to  indicate  to  Mr.  Lord's  mind  that  their 
amount — that  is,  the  sum  of  $112,000— ought  to  be  in 
some  way  disposed  of— that  something  special  ought 
to  be  done  about  that ;  and  so  that  also  was  ^^  then  sus- 
pended. "(£  309.)  .  Now  it  was  certainly  very  obliging 
in  Mr.  Lord,  as  receiver  of  instructions  from  a  man  in 
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the  testator's  bereaved  condition,  when  he  came  to  a 
question  of  difficulty,  not  to  discuss  it  with  the  man- 
not  to  put  propositions  to  him,  and  get  his  "yes"  or 
"no"  to  them,  but  to  adjourn  till  the  next  afternoon, 
in  order  that  the  nominating  committee  might  be  pre- 
pared to  make  their  report.  It  was  very  obliging. 
Certainly,  it  could  not  have  been  so  designed  by  Mr, 
Lord :  indeed,  I  do  not  believe  that  much  of  this  thing 
happened  exactly  as  Mr.  Lord  states.  I  think  it  is  all 
inference  and  conjecture — ^all  mere  guess-work.  I 
credit  his  good  intentions ;  but  something  does  come 
out,  every  now  and  then,  which  seems  not  exactly 
right,  if,  in  point  of  fact,  these  things  occurred  just  as 
Mr.  Lord  states  them.  Knowing  that  there  was  to  be 
a  contest :  knowing  that  the  parties  would  have  to  re- 
ly mainly  on  his  testimony,  Mr.  Lord  reaches  a  discrep- 
ancy in  the  testamentary  intentions,  in  the  presence  of 
the  testator,  and  of  the  persons  who  have  him  in  charge, 
and  who  are  getting  all  these  bequests  of  his  estate ; 
yet  he  does  not  resort  to  the  testator,  or  seek  to  obtain 
from  him  any  explanation.  He  asks  him,  to  be  sure, 
whether  he  means  to  give  more  than  he  possesses ;  bnt 
he  stops  there,  and  does  not  ask  for  any  explanation, 
either  from  him  or  the  parties.  He  ought  to  have 
sifted  that  out. — ^But  to  the  second  point :  wliy  was 
there  an  adjournment  when  Mr.  Parish  put  "  the  ends 
of  his  thumb  and  fingers  "  on  these  two  sets  of  figures  ? 
Why  did  not  Mr.  Lord  then  press  him,  and  ascertain 
from  himself,  in  some  way,  what  he  meant,  if  any  way 
there  was  of  ascertaining  anything  from  him?  This 
omission  does  not  seem  to  be  conformable  to  a  law- 
yer's duty  on  such  occasions. 

By  giving  attention  for  a  moment  to  the  way  in 
which  the  interview  of  the  13th  was  commenced,  we 
will  see  that  each  of  these  difficulties  that  had  arisen 
on  the  previous  day,  were  adjusted  in  the  interim  by 
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the  managers,  and  of  course,  they  were  all  ready  for 
Mr.  Lord  when  he  came  on  the  13th. 

On  the  13th,  the  question  of  applying  to  charities 
these  sums  on  which  Mr.  Parish  had  put  "  the  ends  of 
his  thumb  and  fingers,"  was  it  seems  presented  for  con- 
sideration. It  is  true  that  Mr.  Lord  is  unable  to  recol- 
lect whether  this  pointing  led  to  any  words,  acts  or 
results  on  the  12th.  He  is  unable  to  recollect  "whether 
charities  were  alluded  to  at  all  on  the  12th.  He  can- 
not speak  with  assurance.''  (f.  314.)  His  memory  is 
altogether  at  fault  "between  the  two  days.''  (f.  315.) 
He  is  "not  very  positive  whether  it  was  expressed  that 
that  was  his  (testator's)  wish  on  that  afternoon,  or  not." 
(f.  313.)  There  is  no  evidence  that  the  charities  were 
alluded  to  on  the  12th,  and  there  is  evidence  that  they 
were  alluded  to  on  the  l3th,  consequently  the  latter  fact 
alone  is  proven:  we  must  adopt  it,  and  reject  the 
former. 

The  evidence  given,  imports  that  at  the  interview 
of  the  12th,  there  was  no  explanation  given  or  attemp- 
ted as  to  either  of  these  two  subjects, — that  is  to  say,  as 
to  the  thumb  and  fingers  operation  on  the  $112,000  of 
stocks,  or  the  discrepancy  between  the  amount  of  the 
assets  and  the  total  of  the  legacies.  These  two  sub- 
jects merely  produced  difficulties  requiring  explana- 
tions satisfactory  to  Mr.  Lord. 

Between  the  meetings  of  12th  and  13th,  the  remust 
have  been  a  consultation  between  Mrs.  Parish  and  her 
brother,  in  order  to  determine  how  to  give  the  requi- 
site explanations.  The  supposition  of  a  discrepancy 
was  readily  disposed  of:  the  discrepancy  did  not  exist 

Then,  as  to  the  supposed  desire  of  the  testator  to  do 
something  with  the  $112,000 ;  that  was,  indeed^  a  serious 
matter.  What  was  to  be  done  with  that  difficulty  ?  Doubt- 
less, it  gave  much  trouble.  There  was  no  disposition  to 
give  away  to  any  one  so  large  a  sum.    What  was  to  be 
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done  ?    It,  no  doubt,  occuired  that  this  was  a  good  oppGr- 
tunity  for  the  lady  to  make  unto  herself,  in  some  judicious 
way,  friends  of  the  mammon  of  unrighteousness.  This  idea 
had  been  already  acted  on-   Mr.  William  Delafield  was  evi- 
dently a  better  judge  of  such  matters  than  the  lady.    We 
have  seen  that  on  two  separate  occasions,  when  she  was  on 
the  brink  of  a  quarrel  with  the  Rev.  Dr.  Taylor,  on  accoimt 
of  her  interferences  with  the  testator's  supposed  willingness 
to  give  money  to  charities  under  that  Reverend  Gentlemaii's 
supervision,  Mr.  William  Delafield  set  her   right,  and 
showed  her  the  necessity  of  pleasing  Dr.  Taylor.     Accord- 
ingly, he  was  presented  at  one  time  with  $200,  and  at 
another  time  with  $400.    Ante,  p.  692. 

And  so  we  now  have,  between  the  meetings  of  the  12th 
and  13th  of  September,  a  consultation  between  this  brother 
and  sister,  much  of  the  same  kind,  and  resulting  in  the  same 
way.  The  brother  probably  said, "  Now  that  we  are  making 
a  perfect  wind-up  of  the  estate,  surely  it  would  be  an  excel- 
lent operation  to  enhst,  on  our  side  in  this  possibly  du- 
bious controversy  that  is  hereafter  to  arise,  not  merely  Mr. 
Bradish,  the  head  of  the  Bible  House,  Dr.  Taylor,  the 
pastor  of  Grace  Church,  Mr.  Lord,  the  head  of  the  bar, 
Major  Delafield,  high  in  the  army,  Mr.  Grinnell,  high  in 
the  mercantile  world.  General  Webb,  whose  paper  is  read 
by  Mr.  Parish  every  morning,  and  Mr.  Davis,  who  has 
been  told  that  Mr.  Parish  can  read  (I.  f.  611) ;  we  had  best 
also — ^it  will  be  killing  two  birds  with  one  stone — satisfy 
Mr.  Lord's  inquiry  about  these  sums,  by  interpreting  Mr. 
Parish's  motion  as  indicating  an  intent  to  give  them  to 
charities.  It  will  please  him,  and  enlist  on  our  side  a  good 
lot  of  strong,  charitable  institutions.''  On  this  point  there 
must  have  been  some  division  of  opinion  in  the  coxmcil* 

It  will  be  remembered  that  immediately  after  com- 
munion, rather  than  give  a  trifling  sum,  perhaps  $25,  the 
lady  submitted  to  much  trouble.     Giving  $112,000  to 
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charity,  must  have  seemed  in  her  eyes  to  be  throwing 
rather  too  big  a  tub  to  the  whale.  To  such  a  proposal 
she  could  give  only  a  very  "hesitating  acquiescence/' 
There  must  have  been  a  great  deal  of  discussion  on  this 
subject ;  and,  as  usual  in  such  cases,  it  seems  to  have 
ended  in  a  compromise.  They  concluded  to  suggest  the 
charities  at  the  next  interview  with  Mr.  Lord,  but  to  con- 
fine the  gifts  to  one  of  the  two  items,  and  that  the  smaller 
one.  It  will  be  seen  in  the  end,  that  they  did  contrive  to 
make  Mr.  Lord  forget  the  $60,000  of  New  York  city  stock 
altogether.  Although  he  had  on  the  day  before  footed 
up  the  two  items  at  $112,000,  yet  in  some  way  they 
contrived  to  make  him  pass  over  one  of  them  without 
inquiry.  Besides  this,  in  makiQg  up  these  charitable 
legacies  in  round  sums,  the  $52,000  was  cut  down  to 
$50,000,  and  by-and-by  we  shall  find  that  even  jBrom  that 
$50,000,  a  little  candle-end  of  about  $3,000  more  was 
pared  off  at  a  subsequent  period. 

Of  course  the  lady  and  her  brother  had  their  consulta- 
tions, and  I  respectfully  submit,  as  the  fair  inference,  that 
they  arranged  matters  for  the  13th,  as  I  have  stated.  I 
have  said  that  Mr.  Lord  considered  the  thumb-and-fingers 
indication  of  the  12th  as  a  reference  to  the  $112,000.  I 
refer  your  Honor  to  what  he  says  at  f.  307-8.  He  says : 
''  My  impression  at  that  time  was  that  he  noticed  both, 
and  I  still  think  so  from  the  addition  by  me  of  the 
$112,000."  The  figures  remain  on  the  paper;  they  are 
at  f.  399.  Mr.  Lord  was  then  asked,  "  After  he  had  thus 
touched  the  paper,  what  followed  ?  "  Mr.  Lord  replies, 
^'  I  cannot  recollect.  I  think  some  inquiry  was  made  as 
to  the  meaning,  but  I  am  not  sure  that  it  was  pursued." 
(f.  309.)  Thus,  all  things  considered,  we  get  along  pretty 
well  in  ascertaining  what  was  the  necessity  of  Mr.  Lord's 
adjourning  the  conference  from  the  12th  to  the  13th,  leav- 
ing unfinished  the  business  of  the  instructions  for  this 
Codicil. 
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September  13thi  1863. 

The  final  meeting  for  these  instnictions  was  at  HeQ- 
gate.  Mr.  Lord  breakfasted  with  the  family,  Heniy  Dela- 
field  went  to  town ;  and  now,  the  three  have  met  again. 

The  attempt  by  the  cross-examining  counsel  to  asce^ 
tain  exactly  what  Mr.  Parish  said  or  did,  was  as  usual  put 
down  by  Mr.  Lord  at  the  outset.  Inferences  played  their 
part  to  the  end. 

After  breakfast  somebody,  Mr.  Lord  can't  tell  who,  in 
some  form  of  expression,  he  can't  tell  what,  "  stated  that 
we  should  take  up  the  business  of  the  Codicil"  The 
examination  proceeds  thus.  I  give  a  specimen  of  the 
way  in  which  he  answered,  (f.  324,  325.) 

"  Q.  Do  you  recollect  any  words,  sound  or  gesture,  on  the 
part  of  Mr.  Parish,  when  that  was  said  ? 

A.  He  assented  to  it  by  expressing  '  yes.' 

Q,  Do  you  distinctly  recollect  that  ? 

A.  I  have  no  doubt  of  it. 

Question  repeated. 

A.  I  have  no  doiibt  of  it,  speaking  from  the  course  of 
business  and  my  recollection  of  that,  rather  than  any  particu- 
lar act  or  picture  on  my  memory  ;  I  have  no  other  recollec- 
tion than  what  I  have  stated.' 
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The  first  thing  done,  was  the  production  of  paper 
number  3,  by  Mr.  William  Delafidd.  Mr.  Lord  says, 
(f.  327.) 

'^  That  was  read  or  stated  aloud,  I  am  not  certain  which. 
Some  items  of  property  Mr.  Delafield  stated  in  the  hearing 
and  presence  of  Mr.  Parish,  were  included  in  this  Ex.  No.  3, 
which  had  not  been  in  the  former  list.  By  this  paper  it  ap- 
peared that  the  difficulty  about  the  property  answering  to  the 
gifts,  disappeared.  And  this  removed  the  obstacle  of  proceed- 
ing with  the  codicil  as  it  stood.'' 

This  really  was  not  the  fact :  the  items  added  on  No  3 
did  not  remove  that  difficulty.    It  arose  from  a  mere  mis- 
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casting.  This  was  screwed  out  at  last.  To  searching  ques- 
tions pressed  home  upon  Mr.  Lord,  though  parried  at  first 
with  the  usual  references  to  *'  general  recollection,"  "gen- 
eral tenor/'  and  "  bearing "  of  what  was  said,  Mr.  Lord 
ultimately  stated  that  the  difficulty  produced  by  the  dis- 
crepancy between  the  gross  amount  of  the  property,  and 
the  gifts,  was  obviated  thus :  "  It  appeared  by  the  figures 
on  the  paper  itself y  and  therefore  I  do  not  think  it  was 
separately  said."  (f.  331.)  As  to  the  explanation  which 
obviated  this  difficulty,  he  says  :  "  I  think  it  was  addressed 
to  ME,  but  in  the  hearing  of  Mr.  Parish,  who  sat  close 
by  me."  (f.  332,  333.)  Whether,  in  reference  to  this 
matter,  or  at  this  stage  of  the  proceedings,  Mr.  Lord 
looked  at  Mr.  Parish,  or  observed  any  of  "  his  sounds,  acts, 
gestures,  or  the  expression  of  his  countenance,''  we  cannot 
ascertain.  Mr.  Lord  admits  the  absence  of  any  recollec- 
tion on  his  part,  of  what  took  place  at  the  time  of  that  ex- 
planation, or  whether  he  did  or  did  not  look  at  Mir.  Parish. 
(f.  330.) 

What  does  all  this  prove  ? 

In  the  interim  between  these  interviews  of  12th  and 
13th  September,  the  discrepancy  observed  by  Mr.  Lord, 
on  the  12th  was  arranged  by  somebody.  And,  on  the 
13th,  it  was  obviated  by  an  explanation  addressed  to  Mr. 
Lord.  The  eccplcmoMori  was  satisfactory  to  him.  The 
difficulty  which  had  arisen  in  the  mind  of  Mr.  Lord  was  re- 
moved from  the  mind  of  Mr.  Lord,  and  that  was  enough. 

The  SuEROGATE.  How  was  the  discrepancy,  which 
was  discovered  on  the  12th  of  September,  made  to  disap- 
pear the  next  day  ? 

Mr.  O'CoNOR.  Mr.  Lord  says  it  was  by  exhibiting 
another  schedule,  numbered  3,  (f.  401)  containing  more 
assets  than  appeared  in  schedule  No.  2.  (f.  399.) 

Mr.  Cutting.  It  was  a  mere  error  in  addition.  In- 
stead  of  the  total  being  $1,095,000,  the  addition  is 
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$1,195,000.    With  that  correction  the  whole  discrepancy 
disappeared. 

Mr.  O'CoNOR.  I  have  taken  the  same  view  of  it  that 
my  learned  friend  has  taken.  In  point  of  fact  there  was 
no  actual  discrepancy  between  the  legacies  and  the  estate. 
But  in  the  way  in  which  Exhibit  No.  2  presented  itself  to 
the  mind  of  Mr.  Lord  on  the  12th,  there  appeared  to  be  a 
discrepancy.  Mr.  Lord  discovered  it.  No  person  present 
was  able  at  the  time  to  reconcile  this  discrepancy  so  as  to 
satisfy  Mr.  Lord,  and  the  subject  was  dropped.  WeD,  if 
Mr.  Lord  is  to  be  taken  for  our  guide  at  all,  the  manner 
in  which  the  difficulty,  produced  in  his  mmd  by  this  dis- 
crepancy,  was  obviated  on  the  13th,  was  by  producing  a 
new  Exhibit  No.  3,  and  reading  it.  This,  he  says,  ob- 
viated the  difficulty. 

It  is  not  material  whether  the'  discrepancy  was  real 
or  supposed;  nor,  whether  it  was  corrected  by  the 
production  of  Schedule  No.  3,  or  by  an  explanation 
of  the  miscasting  in  No.  2.  It  is  enough  that  Mr. 
Lord  was  struck  with  it ;  he  thought  it  existed ;  no- 
body could  explain  it ;  it  had  to  be  laid  over,  and 
was  explained  the  next  day,  to  Mr.  Lord's  satisfac- 
tion, no  attention  whatever  being  given  to  the  testa- 
tor's views  in  respect  to  it. 

In  all  this  Mr.  Parish  had  no  participation.  He  is 
not  shown  to  have  paid  any  attention  to  it ;  nobody  spoke 
to  him  about  it,  consulted  him  about  it,  or  troubled  them- 
selves to  inquire  whether  or  not  he  was  satisfied.  He 
was  present,  to  be  sure ;  he  could  not  easily  have  got  away ; 
and  the  proof  is  very  abundant  that  his  hearing  was  not 
impaired.  Is  not  the  testator  in  all  this  treated  as  a 
nonentity. 

We  now  come  to  the  second  difficulty  which  had  pre- 
sented itself  on  the  12th  Sept. 

Mr.  Lord  is  in  utter  confusion  about  the  way  in  which 
this  subject  came  up  on  the  1 3th. 
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Whether  Mr.  Parish  made  the  so-called  sign  of  in- 
quiry, and  thus  got  up  a  conversation  on  that  topic,  or 
again  touched  the  item  or  items  on  the  paper  No.  1,  and 
thereby  instigated  inquiry,"  is  left  entirely  in  doubt,  (f. 
341.)  As  Mr.  Lord  cannot  recollect  who  called  that  up, 
we  are  certainly  at  hberty  to  say  that  there  is  no  proof 
that  the  testator  again  touched  the  paper  on  the  13th. 

Mr.  Lord  has  a  positive  and  distinct  recollection  of 
the  touching  on  the  12th  Sept.  (f.  306.)  He  has  no 
such  positive  recollection  as  to  the  13th  Sept.  (f.  342.) 
And  as  to  this  very  point  of  the  charity  bequests,  his 
memory  is  much  at  fault  "between  the  two  days." 
(f.  315.) 

I  shall  assume  that  Mr.  Parish  did  not  re-touch  this 
paper  No.  1,  on  the  13th,  but  that  attention  was  drawn 
to  the  import  of  his  touching  it  on  the  prevoius  day. 

That  was  a  postponed  subject,  a  subject  passed  by,  or 
laid  over  for  future  consideration,  and  the  parties  were 
now  together  for  the  purposes  of  their  adjournment.  As 
he  was  not,  like  Mr.  Parish,  a  mere  instrument  in  the 
hands  of  others,  incapable  of  originating  any  sugges- 
tion whatever,  and  at  aU  times  silent  till  some  controlling 
impulse  set  him  in  motion,  it  is  the  most  natural  thing  in 
the  world  to  suppose  that  Mr.  Lord  himself  called  up  for 
action  both  of  the  postponed  subjects. 

He  had  discovered  both  of  the  difficulties ;  he  was  the 
man  of  business ;  he  had  come  there  to  dispatch  the  busi- 
ness ;  it  was  his  place  and  office,  as  a  sort  of  moderator 
to  caU  up,  in  their  order,  the  matters  of  business  laid  over 
from  the  previous  meeting,  and  to  dispose  of  them  one 
after  another.  That  would  seem  to  have  been  his  precise 
duty. 

I  assume  that  he  did  so.  And  though  I  assume  that 
Mr.  Parish  did  not  retouch  this  paper  No.  1,  on  the  13th, 
because  there  is  no  proof  that  he  did  retouch  it,  it  is  fit  to 
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say  that  I  attach  no  importance  to  the  fact.  When  this 
thumb-and-fingers-touching  topic  was  introduced.  Mis. 
Parish  was  the  first  person  to  give  it  "  form  and  pres- 
sure." She  asked  the  testator  "  whether  he  still  wanted 
to  give  the  Alabama  stock  to  charities.'*  (f.  345.)  Kow, 
be  it  observed,  he  had  indicated  nothing  about  the  Ala- 
bama stock  in  particular.  As  far  as  he  had  given  any  in- 
dication, it  was  merely  through  a  movement  caught  at  by 
Mr.  Lord,  and  by  him  supposed  to  refer  to  both  the  Ala- 
bama and  New  York  stocks,  (f.  305  to  308,  342,  343.) 
But  she  very  quietly  suggested  the  inquiry,  whether  he 
was  willing  to  give  the  smaller  of  these  two  items  in 
charity.     Of  course  the  answer  was  yes.  (£  345.) 

How  does  it  happen  that  Mr.  Lord  permitted  this 
to  pass  without  any  observation  on  hig  part  ? 

I  repeat,  why  did  he  not  call  attention  to  this  ? 
On  this  point,  he  leaves  us  to  inferences ;  not,  however, 
without  a  little  help  from  himself.  He  is  a  sure  wit- 
ness as  to  inferences.  Mrs.  Parish's  omission  to  speak  of 
any  but  the  $52,000  Alabama  stock  on  the  13th,  leads 
to  a  half  doubt,  whether,  on  the  12th,  the  testator 
touched  the  other  item.  (f.  307.)  This  halting  but 
friendly  doubt  is  not  justified  by  the  facts.  That  Mr. 
Lord  did  consider  the  testator's  indication  as  referring  to 
both  items,  is  positively  established.  There  is  his  pen- 
cil memorandum  in  which  the  two  sums  are  added  to- 
gether. That  record  remains.  The  writing  cannot 
doubt  or  forget.  There  is  plainly  written  $112,000.— 
But  Mrs.  Parish  distinctly  slurred  over  the  $60,000; 
and  Mr.  Lord,  very  conveniently,  forgot  to  ask  her 
why  she  omitted  it.     (f.  381.) 

Why  Mr.  Lord  acquiesced  in  her  leaving  out  the 
$60,000,  has  not  been  explained.  He  knew  that  Mr. 
Parish  had  no  power  to  originate  any  idea,  to  expand 
it  or  to  contract  it.  He  had  thought  that  a  wish  was 
expressed  to  make  a  disposition  of  that  $112,000.   He 
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was  told  that  the  indication  thus  interpreted  referred 
to  charities.  He  knew  how  easily  this  desire  could  be 
clipped  by  the  interpreter,  and  yet  he  allowed  it  to  be 
clipped  down  to  less  than  half  the  sum,  and  that  again 
to  be  clipped  down  from  $52,000  to  $50,000,  without 
making  any  suggestion  about  it.  More  of  the  same 
thing  was  done.  Mr.  Lord  left  the  draft  for  considera- 
tion ;  and  when  it  was  brought  back  to  him  by  Mr. 
Delafield,  there  was  another  similar  feature  inserted, 
(f.  409.)  This  $50,000  was  postponed  for  two  years 
after  the  death  of  Mr.  Parish.  This  produced  a  further 
reduction  of  about  $3000.  Why  was  this  done  ?  There 
was  this  much  color  for  it :  In  1842,  when  Mr.  Parish's 
property  was  scattered  all  over  the  world,  in  a  slow 
process  of  collection,  and  when  he  did  not  know  what 
his  estate  would  realize,  he  inserted  a  precautionary 
provision  respecting  special  legacies  to  persons  whom  he 
favored  from  considerations  not  connected  with  his 
duty  to  his  own  immediate  family.  He  provided  that 
their  payment  should  be  postponed  for  two  years. 
And  now,  in  1864,  when  he  was  rolling  in  superabund- 
ant wealth,  his  managers,  in  pretended  conformity  to 
those  ancient  intentions,  for  which  there  no  longer 
existed  any  reason,  inserted  the  provision,  that  this 
$60,000  should  not  be  paid  for  two  years.  This  con- 
trivance conforms  to  the  spirit  which  reigns  throughout. 
No  doubt  the  $112,000  was  deemed  an  enormous  price 
to  pay  for  a  barricade  against  Daniel  Parish,  and  there 
was  a  disposition,  to  reduce  it  as  low  as  possible. 

I  return  to  the  narrative  of  what  transpired  on  the 
13  th  of  September.  It  would  seem  that  when  we 
came  to  the  selection  of  these  charities,  we  ought  to 
have  found  bottom,  as  the  sailors  say.  There  was  not 
only  a  disposition  to  be  made  of  this  large  sum  of 
$50,000  to  charities,  but  the  charities  were  to  be  se- 
lected, and  the  different  sums  were  to  be  satisfactorily 

69 


Y46 

settled.  Both  the  order  of  distribution  and  the  pro- 
portions of  distribution  were  to  be  arranged.  And 
all  this  had  to  be  accomplished  in  the  presence  of  an 
honest,  intelligent  lawyer,  and  to  his  satisfaction.  It 
had  to  be  done  on  the  supposition  that  the  dispositions 
were  made  according  to  the  testator's  desires,  and  not 
merely  at  the  will  of  other  persons.  They  had  to 
guess  what  institutions  the  testator  preferred ;  for  he 
could  not  himself  select.  They  had  to  guess  what 
proportions,  or  what  sums  he  would  give  to  each, 
and  thus  to  hit  at  last  what  he  desired.  And  all  this 
had  to  be  done  in  respect  to  a  man  who  had  the  use 
of  his  left  hand  perfectly,  who  had  health,  who  had 
the  use  of  writing  materials,  who,  if  he  had  any  sense, 
could  resort  to  the  alphabet,  as  Mr.  Lord  of  course 
knew ;  and  it  is  apparent  that  the  managers  had  to 
struggle  very  hard  to  get  this  $50,000  cut  up,  and 
disposed  of  to  the  testator's  supposed  pleasure  among 
the  numerous  objects  of  charity  that  were  suggested, 
without  any  other  guide  to  the  testator's  supposed 
wishes  than  his  imagined  "yes "  and  " no."  That  Mr. 
Lord  must  give  an  account  of  it,  which  would  be  very 
unsatisfactory  to  the  mind  of  any  impartial  person, 
might  readily  have  been  foreseen.  Still,  how  he 
could  describe  the  scene  without  disclosing  an  utter 
incapacity  on  the  part  of  Mr.  Parish,  or  most  extraor- 
dinary conduct  on  the  part  of  those  present,  it  was 
not  easy  to  see.  Some  twenty  folios  of  cross-exami- 
nation were  appropriated  to  that  subject — and  a  most 
difficult  matter  it  would  seem  to  have  been.  The 
idea  of  using  a  pen,  or  the  alphabet,  for  the  purpose 
of  enabling  the  testator  to  respond  to  these  very  diffi- 
cult questions,  was  not  suggested,  Mr.  Lord  never 
thought  of  any  resort  of  that  kind,  and  yet  he  spent 
a  whole  morning  struggling  in  that  slough  of  doubt 
and  uncertainty.     I  refer  to  the  twenty  folios  of  cross- 
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examination,  in  which  these  struggles  are  depicted  by 
Mr.  Lord.  (f.  346  to  366.)  By  words  that,  according 
to  the  evidence,  the  testator  could  not  utter,  or  by 
nods  and  shakes  of  the  head,  they  contrived  to  get 
through  all  this  matter,  and  divide  up  the  $50,000 
to  the  satisfaction  of  Mr.  Lord. 

Prom  this  digression  I  return  to  the  interview  of 
September  13th,  which  might  fairly  be  called  a  continu- 
ation of  the  interview  of  the  12th.  They  are  so  closely 
connected  they  might  be  called  one.  This  interview 
of  September  13  th  seems  to  have  been  a  very  pleasant 
one :  it  was  on  a  pleasant  morning,  early  in  the  autumn. 
Business  was  commenced  after  breakfast.  Mr.  Parish, 
was  no  doubt  in  good  humor,  for  he  appears  to  have  re- 
sponded "yes,"  in  the  most  good-natured  manner  to 
almost  everything.  At  this  interview,  Mr.  Lord  effected 
the  revocation  of  Mr.  Daniel  Parish's  $10,000  legacy. 
In  this,  Mr.  Lord  really  shines  out  as  the  lawyer. 
Coke  tells  us  that  the  law  abhors  uncertainty — and  in 
Mr.  Lord's  abhorrence  of  uncertainty  he  told  Mr.  Parish 
that  "from  the  mode  in  which  the  legacies  to  the  ex- 
ecutors were  given,"  "  it  would  not  be  clear,"  "  whether 
the  revocation  of  the  appointment  (as  executor)  would 
revoke  the  ($10,000)  legacy  to  Daniel  Parish  or  not, 
and  I  asked  Mr.  Parish,"  (says  Mr.Lord,)  "whether  he 
meant  to  revoke  that  legacy — that  that  ought  not  to 
be  left  uncertain."  (f  335.)  Mr.  Parish  said  "  yes," 
and  thereupon  Mr.  Lord  put  in  a  clause  "  revoking  the 
legacy"  (f.  336.)  Whether  this  answer,  if  given,  meant 
"  it  ought  not  to  be  left  uncertain,"  or  "  I  mean  to  re- 
voke it,"  no  man  can  tell.  Mr.  Lord,  however,  seems  to 
have  had  no  doubt  but  that  Mr.  Parish  intended  to  strip 
his  brother  Daniel  as  far  as  the  lawyer  would,  permit, 
and  to  give  all  that  could  be  given  to  the  lady ;  and 
so  without  doubt  or  hesitation  on  his  part,  in  went  a  re- 
vocation of  Daniel's  $10,000  legacy — the  last  remain- 
ing mark  of  his  brother's  affection. 
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Among  the  things  in  Mr.  Lord's  testimony  most 
difficult  to  be  accounted  for,  is  his  statement  that  he  him- 
self originated,  and  of  his  own  motion  and  accord  sug- 
gested to  Mr.  Parish  this  revocation.  For  his  own  sake, 
I  would  impute  this  attempt  to  screen  Mrs.  Parish  firom 
discredit  at  his  own  expense,  to  the  unfortunate  habit,  so 
frequently  admitted,  that  is,  the  habit  of  stating  inferences 
instead  of  facts. 

To  be  posted  in  the  gap  for  a  friend,  is  often  a  severe 
trial  of  the  heart  and  of  the  brain.  But  if  the  witness 
is  indulged  in  a  privilege  so  mischievous  as  that  of  draw- 
ing inferences,  how  shall  he  resist  the  natural  tendency  to 
infer  everything  in  favor  of  one's  friends  ?  It  is  almost  in- 
credible that  this  eminent  gentleman  should  have  so  acted. 
Why,  sir,  when  called  in  to  perform  this  service,  Mr.  Lord 
hardly  knew  Henry  Parish.  He  never  had  been  honored 
with  a  smile  from  the  lady.  He  had  long  been  received  on 
terms  of  courtesy  at  the  house  of  Daniel  Parish.  And  Mr. 
Lord  tells  us  on  his  solemn  oath,  that  he  esteemed  it  a 
great  " privilege*'  to  be  received  as  a  friend  at  the 
house  of  Mr.  Daniel  Parish.  (I.  f.  140.)  Mr.  Lord  was 
required  to  draw,  and  was  drawing  a  recall  of  that  gentle- 
man's appointment  as  executor  of  his .  brother's  wilL 
Considering  the  opinions  which  he  entertained,  his  heart 
might  very  reasonably  have  gone  with  that  measure. 
But  in  view  of  the  circumstances  to  which  I  have  ad- 
verted, is  it  not  strange — ^passing  strange — ^that  he  should 
have  suggested  of  his  own  accord  a  revocation  of  the 
$10,000  legacy?     (L  f .  335.) 

The  tenth  clause  which  gave  this  legacy,  contained  the 
testator's  express  desire  that  Daniel  Parish  should  receive 
this  legacy  of  $10,000,  whether  he  did  or  did  not  quaUfy 
and  act  as  executor.  With  that  fact  before  his  eyes.  Mr. 
Lord  tells  us  that,  merely  to  obviate  uncertainty,  he,  Mr 
Lord  himself,  suggested  a  revocation.  (I.  f.  335.) 

Is  it  not  singular  that  Mr.  Lord  should  have  suggested 
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such  a  mode  of  preventing  a  possible  technical  question  as 
to  the  legacy  ?     Surely,  if  Mr.  Lord  was  not  consciously 
acting,  not  for  the  testator  but  for  the  hungry  procurer  of 
these  Codicils,  who,  through  these  six  years,  was  ever 
crying   like  the  horse-leech's   daughter,   "  give !    give ! ! 
give ! ! ! "  would  he — ^particularly  when  you  consider  how 
he  stood  related  to  Daniel  Parish,  as  he  himself  says — 
would  he  have  originated  the  affirmative  suggestion  to  the 
brother,  that  this  $10,000  legacy  should  be  revoked? 
They  were  next  kinsmen  ;  they  were  children  of  the  same 
mother ;  they  had  grown  up  together  and  made  their  for- 
tunes  together,  standing  and  Uving  «  side  by  side."    Their 
names  had  been  all  along  united  in  the  mercantile  transac- 
tions from  which  both  their  fortunes  sprang.     How  came 
Mr.  Lord  to  deem  it  a  meet  suggestion  for  him  to  originate 
that  the  testator  should  insult  this  brother  by  a  revocation 
of  the  simple  compliment  impUed  in  this  small  legacy  ? 
Any  one  having  the  least  respect  for  Mr.  Lord,  would  think 
that  if  his  lawyer-like,  love  of  certainty  had  led  him  to 
such  scrupulosity  in  guarding  against  possible  doubts,  as 
to  the  testator's  meaning,  the  natural  thing  for  him  to  say 
was,  "  Mr.  Parish,  I  see  that  you  did  not  give  the  $10,000 
legacies  to  the  gentlemen  whom  you  have  appointed  Execu- 
tors, in  consideration  of  their  being  your  Executors,  for  you 
have  said  they  are  to  have  their  legacies  whether  they  serve 
in  that  office  or  refuse  it ;  and  it  may  be  well  to  express  the 
revocation  of  your  brother's  appointment  in  such  a  way  as 
to  leave  no  room  for  even  a  conjecture  that,  in  revoking 
his  executorship,  you  designed  also  to  revoke  his  legacy : 
Is  not  that  your  wish  ?  "     One  would  think  that  any  fair 
mind,  moved  by  no  other  impulse  than  the  desire  to  avoid 
uncertainty,  would  have  made  the  suggestion  in  this  form. 
Still,  I  am  far  from  saying  that  Mr.  Lord's  was  not  a  fair 
mind.    But  there  is  the  testimony.    What  are  we  to  think 
of  it  ?     I  judge  it  to  be  one  of  Mr.  Lord's  numerous 
mistakes.     He  has  done  injustice  to  himself,  as  well  as  at- 
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tempted  injustice  toward  others,  in  his  over-zealous  infer- 
ences. The  fact  is  otherwise :  He  never  could  have  acted 
as  he  unjustly  accuses  himself  of  acting. 

Nor  should  the  singularity  of  Mr.  Lord's  return  to 
the  charge,  seeking  the  revocation  of  the  executorship  it- 
self on  the  thirteenth,  after  failing  to  obtain  it  on  the 
twelfth,  be  overlooked.  ;Why,  Mr.  Lord,  did  not  the 
testator  assent  with  a  yes  or  a  nod,  when  you  first  sohcit- 
ed  that  revocation  ?  Surely  he  did  not  need  time  for  de- 
Uberation  on  such  a  question.  You  knew  that  ever  since 
December  1849,  he  had  hated  Daniel  Parish.  He  had 
been  ever  since  that  date  trying  to  compel  you  to  revoke 
the  legacies  to  the  nephews  and  nieces,  from  iU-will  to 
Daniel  Parish.  Was  the  question  whether  this  same 
Daniel  should  be  an  executor  of  his  wiD,  a  question  for 
deUberation  ?  How  monstrously  inconsistent  the  several 
parts  of  this  fable  are ! 

The  testator  did  not  nod,  because  he  did  not  happen 
to  be  in  nodding  humor. 

The  rest  of  what  happened  at  that  interview  of  Sep- 
tember 1 3th,  is  of  Uttle  consequence.  From  Mr.  Parish's 
putting  his  hand  on  the  fly-leaf  or  blank  sheets  of  the  mil, 
and  certain  signs  of  inquiry,  Mr.  Lord  supposed  that  the 
testator  wished  the  Codicils  written  there ;  but  only  because 
those  present  so  interpreted  his  responses,  (f.  366  to  377.) 
After  the  interviews  closed,  the  provisions  of  the  CJodi- 
cil  of  1849  were  introduced  into  the  draft  of  this  second 
Codicil.  The  draft  was  sent  by  Mr.  Lord  to  the  house  on 
Union  Square.  The  envelope  may  have  been  addressed  to 
Mr.  Parish,  but  if  any  written  communication  accompanied 
it,  that  was  addressed  to  Mrs.  Parish,     (f.  408,  410.) 

In  regard  to  all  these  interviews  in  September  before 
the  execution  of  the  Codicil,  certain  general  observations 
apply.  That  of  the  9th  is  the  only  one  in  which  a  gift  to 
Mrs.  Parish  is  supposed  to  have  received  attention.     The 
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interviews  of  the  6th,  7th  and  12th  were  essentially  failures 
to  accomplish  what  seemed  to  be  their  object.  Nothing 
was  accomplished  at  any  one  of  them.  The  postponement 
of  the  business  of  the  12th  to  the  13th,  presented  strong  m- 
trinsic  evidence  that  Mr.  Parish  could  not  be  permitted  to 
gesticulate  in  the  presence  of  strangers  about  matters  which 
had  not  been  pre-arranged.  'For  aught  that  appears  in 
reference  to  the  meeting  of  the  9th,  (and  it  is  the  fair  in- 
ference,) when  Mr.  Parish  said  "  no  "  to  any  item,  they  set 
it  aside,  and  by-and-by  brought  it  up  again ;  and  if  he 
said  "  no  "  again,  why  they  set  it  aside  again ;  for  Mr.  Lord 
says  he  would  not  allow  any  thing  to  go  in  till  a  "  yes  " 
was  obtained.  Thus  it  appears  on  this  whole  matter,  both 
in  the  gross  and  in  the  details,  that  whenever  Mr.  Parish 
was  in  a  grumbling  or  non-consenting  condition,  the  only 
effect  was  to  baffle  the  effort  for  the  time.  It  merely  put 
the  parties  to  the  trouble  of  returning  to  the  charge  to  get 
an  assent,  and  of  course  they  must  get  one  at  last. 


Instructions  for  Codicil  of  June,  1854. 

Here  end  my  observations  as  to  the  instructions  for 
the  second  Codicil.  And  now  for  the  last  Codicil, 
that  of  June,  1854.  Mr.  Lord  says :  "  On  that  morning, 
the  13th  of  June,  '54,  pursuant  to  appointment,  he  had  an 
interview  with  Mrs.  Parish  in  the  presence  and  hearing  of 
her  husband,  in  the  Ubrary  of  the  Union  Square  house. 
She  then  informed  him  that  Mr.  Parish  wished  to  make 
an  alteration  in  reference  to  the  last  residuary  clause." 
(f.  429,  433.)  He  has  no  recoEection  of  any  word,  sound 
or  gesture  on  the  part  of  Mr.  Parish,  and  for  what  seems 
to  be  a  very  sensible  reason,  nothing  was  said  "  which 
called  for  a  reply  from  Aim.'*     (f.  433.) 

One  would  have  supposed  that  a  suggestion  that  he 
wished  to  make  an  alteration,  revoking  the  residuary  clause 
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which  gave  the  estate  to  his  brother^  would  have  called 
for  some  intimation  that  it  was  his  wish.  This,  however, 
is  a  Uttle  shp-out,  just  Uke  the  letter  written  on  the  25tli 
of  August,  1849.  There  was  jxo  occasion  for  him  to  say 
any  thing,  Mr.  Lord  seems  to  think,  except  when  the  for- 
mality of  a  nod  was  needed  to  give  effect,  as  a  matter  of 
form,  to  the  Codicil  which  his  wife  might  dictate.  Mr. 
Lord's  business  engagements,  however,  prevented  him 
from  doing  any  thing  at  that  time,  and  he  postponed  the 
matter  till  the  afternoon,  when  they  met  again  at  the  same 
place.    Mr.  Lord  says : 

^^  On  his  attempting  to  communicate,  it  was  suggested 
that  he  wanted  to  change  the  residuary  gift;^  and  also  wished 
to  make  an  alteration  in  the  gifts  to  the  children  of  his 
brothers  in  the  other  residuary  clause.''     (f.  434.) 

"This  was  said  by  Mrs.  Parish."  (f.  436,  437.) 
The  residuary  clause  was  read  and  explained  by 
Mr.  Lord  to  Mr.  Parish,  in  relation  to  its  eflFect  upon 
lapsed  legacies,  and,  says  Mr.  Lord,  "  my  impression  is 
that  Mrs.  Parish  then  suggested  to  him,  or  to  me,  I 
don't  recollect  which,  that  he  wished  to  make  her  the 
residuary  legatee,  and  he  was  asked  if  it  was  so,  and 
he  answered  'yes.'  "     (f.  438.) 

In  this  conversation,  the  attempt  of  Mrs.  Parish  to 
procure  a  revocation  of  the  gifts  to  the  nephews  and 
nieces  was  pressed  to  its  conclusion.  Antejp.  326-333. 
It  was  defeated,  as  we  are  told,  by  Mr.  Lord.  He  over- 
ruled the  wishes  both  of  Mr.  and  Mrs.  Parish,  thus  prov- 
ing what  a  free  agent  Mr.  Parish  must  have  been !  He 
had  been  for  four  years  struggling  with  all  his  might  and 
main  to  have  his  will  by  a  revocation  of  the  legacies 
to  his  nephews  and  nieces ;  but  the  people  about  him 
would  not  permit  it.  He  was  obliged  to  acquiesce 
with  reluctance.  Why?  Because  he  had  not  the 
power  to  revoke  them.     Is  there  any  other  reason? 
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He  hatea  his  brother.  He  hated  all  in  whose  veins 
any  of  the  blood  of  the  Parishes  flowed,  and  yet  the 
good  man  could  not  execute  this  strong  and  deter- 
mined desire,  so  long  persisted  in !  Mr.  Lord  would 
not  permit  it. 

Does  not  that  fact  of  itself  prove  conclusively,  that 
it  was  Mr.  Lord,  or  Mrs.  Parish,  that  was  to  make  or 
was  not  to  make  the  codicil  ?  No  provision  could  go 
in  which  did  not  meet  their  approbation.  Not  only 
must  they  originate  for  him  the  idea,  but  if  it  could 
be  supposed  that  he  could  originate  an  idea  for  him- 
self, it  must  be  satisfactory  to  them,  or  it  would  not 
be  carried  into  effect.  Let  him  "hesitate"  as  he 
would,  nod  as  he  would,  shake  his  head  as  he  would, 
still  he  must  acquiesce.  He  could  not  help  himself. 
Is  there  any  possible  answer  to  that  interpretation  ? 

After  that  matter  of  the  nephews  and  nieces  was 
disposed  of,  Mr.  Lord  said  he  would  draft  a  codicil  and 
submit  it.  (f.  456.)  On  the  14th  June,  the  draft  codi- 
cil was  handed  to  Mr.  Delafield,  or  sent  to  Union 
Square,  (f.  457.)  On  the  15th  June,  Mr.  Lord  met 
Mr.  and  Mrs.  Parish  in  the  library.  He  asked  Mr.  Par- 
ish, "  Shall  I  read  the  draft  ? ''  Mr.  Parish  said  "  yes.^ 
He  then  looked  at  it,  suggested  the  introduction  of  the 
words. "  in  case  she  survives  me,"  wrote  them  in,  read 
the  draft  to  Mr.  Parish,  and  asked  him  if  he  approved 
it.  He  answered  "yes."  (f.  460.)  This  is  all  that 
Mr.  Parish  did,  by  way  of  sound  or  gesture,  that  Mr. 
Lord  can  remember,  (f.  461.)  And  he  says,  "I  have 
an  impression  also  that  I  explained  to  him  the  purpose 
of  it,  (the  Codicil.)  (f.  460.)  So  far  as  lean  recoUeot^ 
one  of  the  duplicates  of  the  will  was  present."   (f.  462.) 

This  codicil  says,  "  I  revoke  the  thirteenth  article 
of  my  above  written  will." 

How  was  Mr.  Parish  to  recollect  what  was  the  13th 
clause  of  his  will  ?    Mr.  Lord  cannot  say  that  he  gave 
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any  explanation,  or  read  over  the  will  to  the  testator. 
How  little  was  done,  and  how  summarily  I 

The  codicil — quite  unintelligible  as  it  was — was 
read  to  the  testator ;  but  the  will  was  not  read  to  him, 
no  clause  of  it  was  seen  by  him,  no  explanation  was 
given  to  him,  as  far  as  the  witness  is  able  to  remember. 
On  this  a  nod  of  assent,  or  a  nin  for  a  yes^  was  taken 
from  the  testator,  and  half  a  million  dollars  is,  by 
this  quick  work,  sought  to  be  swept  away  from  his 
heirs. 

This  prompt  despatch  is  well  described  by  the  dog- 
gerel : 

'^  In  manner^  thus  summary,  prompt  and  high  mettled^ 
'Twixt  "  lawyer  and  lady  "  the  matter  was  settled." 

This  is  all  the  evidence  about  instructions  for  the 
final  codicil. 

I  must  note  one  circumstance  in  respect  to  this  last 
Codicil,  which  exhibits  another  inconsistency  of  the 
proponent.  The  making  of  all  these  Codicils,  and 
the  long-cherished  desire  to  revoke  the  gifts  to  the 
nephews  and  nieces,  is  chiefly  attributed  to  a  vehement 
hostility — unappeasable  as  it  was  unreasonable — against 

his  brother  Daniel.  And  yet  Mr.  Lord  puts  in  here, 
connected  with  this  revocation,  as  a  part  of  the.  testa- 
tor's will  and  intent,  that  he  does  not  intend  to  disin- 
herit his  brothers  unless  his  wife  shall  survive  him. 
The  revocation  is  made  conditional.  It  is  only  in  case 
his  wife  should  survive  him  that  he  revoked  the  gift 
to  his  brothers.  One  would  suppose  that  a  malignant, 
hard-hearted,  pious  brother,  as  Henry  Parish  seems  to 
have  been,  who  hated  his  brother  so  earnestly,  and 
wished  to  deprive  him,  and  his  posterity  too,  of  all 
benefits  under  his  will  as  a  punishment  for  malcondnct 
toward  him  and  his  wife,  would  not  have  clogged  the 
penalty  with  a  condition  which  might  have  prevented 
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its  infliction.  There  were  charitable  institutions  by 
the  dozen  that  could  receive  all  this  property,  and  the 
testator  could  thus  have  effected  at  one  stroke  two 
purposes,  both  of  which  are  alleged  to  have  been  cher- 
ished by  him.  He  could  have  served  the  cause  of 
general  charity  and  private  malevolence.  He  could 
have  served  the  Spirit  of  Good  and  the  Spirit  of  Evil, 
at  the  very  time  and  by  the  same  stroke  of  Mr.  Lord's 
pen.  Gratifying  his  malice,  and  giving  in  charity, 
seem  to  have  been  two  great  points  on  which  Mr. 
Parish  brooded  during  his  illness ;  and,  as  a  conse- 
quence,  he  became  remarkable  for  piety  and  perse ver- 
ing  malice !  Here  was  the  opportunity  of  /ratifying 
both ;  and  so  far  from  gratifying  them,  he  contemplates 
with  perfect  complacency  the  event  of  his  estate  all 
going  to  his  brothers.  This  is  a  little  inconsistent. 
A  man  has  committed  a  mortal  offence  against  me.  I 
hate  him ;  I  wish  to  punish  him ;  I  have  the  power  of 
punishing  him;  so  I  inflict  the  punishment  on  con- 
dition. He  is  to  be  punished  provided  the  ship  "  Le- 
viathan" shall  happen  to  be  successfully  launched; 
but  I  will  that  he  go  unpunished  if  that  event  does 
not  happen !  This  seems  singular ;  but  it  is  about  as 
rational  as  most  of  the  things  imputed  to  Mr.  Parish  in 
this  case. 

I  have  done  with  the  details  of  these  instructions. 
At  all  these  interviews  Mrs.  Parish  was  present  and  ac- 
tive. Mr.  Henry  Delafield  appears  not'  to  have  been 
present  at  any  of  them.  William,  who  is  now  dead, 
was  the  active  co-operator  in  procuring  them,  and  con- 
sequently all  our  direct  evidence  in  relation  to  any  of 
them  comes  from  Mr.  Lord.  If  h^&  whole  line  of  con- 
duct was  marked  by  extraordinary  remissness,  as  we 
think  it  was,  it  will  lessen  the  efficacy  of  these  sup- 
posed instructions,  and  their  tendency  to  supply  de- 
fects in  the  proof  touching  the  factum* ov  execution 
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of  the  Codicils.  He  was  greatly  in  error,  we  say,  as 
to  some  of  the  most  important  of  his  facts,  and  we 
claim  that  he  was  in  palpable  error  as  to  the  princi- 
pal fact,  the  testator's  capacity. 

I  have  done  with  the  subject  of  instructiona 


Faotnm  as  to  each  CodidL 

We  now  come  to  evidence  of  the  alleged  execu- 
tion of  each  Codicil,  and  the  attending  circumstances. 

In  the  selection  of  attesting  witnesses  to  these  transac- 
tions, the  same  spirit  prevailed  as  in  all  other  branches  of 
the  case. 

Preparatory  to  the  execution  of  the  first  codicil,  Mr. 
Lord  stated  to  his  employers  that  he  would  want  a  witness 
to  attest  the  execution,  (f.  6.)  Their  selection  was  Mr. 
Holbrook.  He  was  well  known  to  be  unfriendly  to  Mr. 
Daniel  Parish;  of  that  there  is  ample  proof.  He  was 
kept  in  office  as  an  attesting  witness  to  the  end  of  his  life. 
(f.  410.)  It  was  only  after  his  death  that  they  deemed  it 
necessary  to  look  for  another.  There  were  three  witnesses 
to  the  first  codicil — ^Mr.  Lord  the  elder,  Mr.  Lord  the 
younger,  who  was  selected  by  his  father,  and  Mr.  Hol- 
brook, who  was  selected  by  Mrs.  Parish  and  her  brother. 
After  that,  we  find  that  Mr.  William  Delafield  had  a  con- 
versation with  Mr.  Lord  on  the  subject  of  witnesses,  and 
from  that  time  forward,  there  were  but  two  witnesses.  I 
will  show  how  each  of  them  was  selected.  On  cross-exa- 
noination  in  reference  to  the  first  codicil,  Mr.  Lord  says, 
"  I  did  not  expect  to  attest  it  when  I  went  to  the  house," 
And  in  reply  to  the  inquiry :  *'  What  circumstance  led  to 
your  becoming  a  witness  ?  "  He  says :  "  When  I  saw  Mr. 
Parish  in  the  sick  room,  his  appearance  differed  so  much 
from  what  it  was  when  I  had  seen  him  in  health,  and  the 
commnnication  with  him  was  so  peculiar,  that  Ithoughi 
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it  my  duty^  as  I  had  drawn  the  paper  and  witnessed  the 
execution  of  it,  to  attest  it,  that  the  circumstances  of  the 
preparation  and  execution  of  the  paper  might  be  shown  by 
an  examination  of  myself,  if  it  was  necessary."  (f.  128, 10.) 

The  sort  of  duty  here  referred  to,  was  so  totally  lost 
sight  of  throughout  the  whole  of  these  transactions,  that 
I  think  he  must  have  been  led  to  this  statement  by  pos- 
terior reasonings  or  inference,  and  not  by  any  actual  re- 
collection of  the  facts  which  occurred.  He  says  that 
things  other  than  belonged  to  his  necessary  duties,  made 
no  particular  impression  upon  him.  (f.  120, 121.)  He  has 
not  preserved  in  his  memory  many  of  the  facts  in  the  case, 
and  is  obliged  confessedly  in  nimierous  instances,  to  re- 
sort to  inferences. 

Mr.  Lord  anticipated  controversy  (f.  495);  and 
he  knew  that  evidence  of  testator's  comprehension 
would  be  needed  (f.  511)  ;  yet  we  note  these  striking 
omissions  on  his  part : 

1.  He  never  asked  whether  the  testator  could 
read.  (f.  501.) 

2.  Whether  any  thing  was  ever  said  to  him  by  any 
one  about  the  testator's  ability  or  inability  to  read,  can- 
not be  satisfactorily  ascertained  from  his  vague  and 
indefinite  responses  to  the  interrogatories  on  this  point, 
(f.  496  to  501.)  This  much  alone  is  certain,  if  he  ever 
heard  a  word  on  the  subject,  "  it  was  a  casual  thing." 
(f.  500.)  He  testified  that  the  testator  called  attention 
to  some  very  minute  writing,  and  thereby  laid  the 
foundation  of  charitable  bequests  to  the  amount  of 
$50,000 ;  and^yfet  he  "  could  not  recollect  intending  to 
convey  the  idea"  that  the  testator  could  read.  (f. 
506.) 

The  examination  of  Mr.  Lord  on  this  precise  point 
is  without  a  parallel.    It  is  as  follows  (f.  505,  506) : 

"  Q.  From  some  things  which  you  have  stated  in  your  ex- 
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amination,  as  for  instance,  his  distinguishing  the  eubscriptioa 
clause,  as  you  call  it,  and  pointing  to  it,  and  from  his  distin- 
guishing an  item  or  items,  in  Exhibit  No.  1,  I  understood  yoa 
to  suppose  that  he  could  read  and  distinguish  those  parts  of 
these  papers.     Did  you  mean  to  convey  that  idea  ? 

A.  I  did  mean  to  convey  the  idea  that  he  could  'distin- 
guish those  parts  of  the  papers  by  his  sight  of  the  figures  in 
one  case,  or  the  place  in  the  other  case. 

Q.  Did  you  not  intend  to  convey  the  idea  that  he  could 
read  those  things  ? 

A.  I  don't  recollect  intending  to  convey  the  particular  idea 
of  his  reading  ;  the  subject  was  his  discriminating  the  partic- 
ular place  and  the  particular  article/' 

8.  Precisely  the  same  remarks  apply  to  his  total 
ignorance  and  the  total  absence  of  any  inquiry  as  to  the 
testator^s  ability  or  inability  to  write.  His  "  snppoa- 
tion  "  that  the  testator  could  not  write  "  was  founded 
on  his  (the  testator^s)  being  wHUng  to  have  his  signa- 
ture made  by  a  mark.''  (f.  503.)  How  did  he  ascertain 
this  very  wiUingneee?  He  might  better  have  an- 
swered, "  it  was  my  inference  from  the  teatator^a  inca- 
pacity to  resist  when  I  used  his  hamd  in  mahi/ng  the 
mmks^' 

4.  Although  he  saw  the  testator  eating  his  meal, 
and  was  frequently  in  his  company,  and  although  he 
made  all  these  marks  for  the  testator,  yet  he  remained 
throughout  in  total  ignorance  whether  or  not  the  testa- 
tor had  the  use  of  both  hands.  He  saw  that  in  the  sign 
of  inquiry  he  used  a  hand.  This  was  all  his  knowledge 
on  this  subject,  (f.  603,  504.)  For  aught  Mr.  Ix)rd 
knew  or  observed  the  testator  used  both  hands,  (f.  504."^ 
He  actually  thought  that  the  testator  had  the  use  of 
his  right  hand.  (f.  155.) 

5.  Of  course  so  machine-like  an  operator,  neve 
"  had  any  conversation  with  any  physician  concemi!:  c 
Mr.  Parish's  bodily  health  or  the  condition  of  hl^ 
mind."  (f  487.) 

After  these  omissions  so  difficult  to  be  reconcOed 
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with  common  intelligence  and  common  good  faith — 
after  the  extraordinary  specimen  of  testimony  above  ex- 
tracted from  (f.  605, 506),  it  cannot  be  necessary  to  ad- 
duce proofe  that  Mr.  Lord  did  not  keep  in  view  the  duty 
which  he  now  tells  us-  he  assumed,  that  is,  the  duty  of 
noting  facts,  bearing  them  in  mind,  and  testifying  to 
them.  SufSce  it  to  add  that  he  never  once  made  a  re- 
ply to  the  sign  of  inquiry  (f.  385,  386),  and  he  never 
took  any  measure  to  ascertain  whether  Mrs.  Parish,  by 
look  or  gesture,  controlled  the  testator,  (f.  541, 521.)  In 
short,  he  employed  no  precautions,  (f.  387,  509,  510, 
508,  533,  127.) 

When  this  August  codicil  was  in  course  of  prep- 
aration, Mr.  Lord,  according  to  the  practice  of  all 
eminent  counsellors,  contemplated  avoiding  the  office 
of  witness,  (f.  128.)  He  had  not  seen  Mr.  Parish. 
Perhaps  he  had  not  been  informed  of  the  fact  that 
he  could  not  write.  Mr.  Lord  was  obliged  to  sign 
the  testator's  name,  and  no  doubt  the  necessity  of 
his  being  a  witness  then  first  occurred  to  his  mind. 
The  revised  statutes  (vol.  2,  page  64,   §  41),   enact 

that  every  person  who  shall  sign  the  testator's  name 
to  any  will  by  his  direction  shall  write  his  own  name 
as  a  witness  to  the  will.  I  have  no  doubt  that  this 
is  the  origin  of  Mr.  Lord's  attestation,  for  when  he 
went  to  the  Jioicse  he  did  not  expect  to  be  a  witness, 
(f.  128.)  The  other  two  witnesses  had  been  already 
summoned.  The  previous  consultation  between  Mr. 
Lord  and  the  actors  pointed  to  but  a  single  witness. 
(f.  89,  6.)  The  calling  in  of  young  Mr.  Lord  was 
Mr.  Lord's  own  act.  It  was  probably  an  addition  to 
the  corps  of  observers  not  anticipated  by  any  but  him- 
self. To  prove  this,  I  refer  to  the  fact  that  Mr. 
Belafield,  after  the  execution  of  the  codicil  of  August, 
interposed  for  the  first  time,  with  a  special  request  to 
Mr.  Lord  himself,  to  be  one  of  the  witnesses.    That 
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was  very  odd,  considering  that  he  had  already  been  a 
witness;  But  the  truth  is,  they  had  heard.  Mr.  Lord 
say  that  two  witnesses  were  suflBcient,  and  they  con- 
sidered the  attendance  of  any  supernumeraries  unad- 
visable.  Young  Mr.  Lord  was  dispensed  witli  at  tte 
re-execution  in  December,  1849. 

I  call  your  Honor's  attention  particularly  to  what 
Mr.  Lord  said  on  the  subject,     (f.  493  to  495.) 

"  Q.  You  said  in  the  course  of  your  examination  that  you 
had  consented  yourself  to  be  a  witness  ;  did  you  mean  merely 
that  you  had  concluded  in  your  own  mind  to  become  a  witness, 
or  had  you  been  requested  to  assume  that  o£fice  ? 

A.  Tlie  occurrence  was  in  relaiion  to  the  eocecution  of  the 
second  codicil ;  in  considering  the  persons  to  be  witnesses^  3Ir. 
Delafield  named  my  witnessiDg  it^  to  which  I  consented,  and 
that  is  what  I  had  reference  to. 

Q.  Had  you  not  at  all  times,  subsequently  to  the  execution 
of  the  first  codicil,  a  belief  that  the  capacity  of  Mr.  Parish  io 
make  that  or  any  other  codicil,  would  be  contested  and  form  a 
subject  of  litigation  ? 

A.  I  had  a  belief  that  it  might  be  attempted  to  contest  bis 
capacity ;  I  cannot  say  that  I  expected  that  it  would  be  ;  but 
I  always  had  a  belief  that  it  might  be  the  subject  of  litigatioDy 
and  when  I  consented  to  become  a  witness,  I  mentioned  that 
it  would  preclude  my  acting  as  counsel  upon  the  trial  of  ih,^ 
wHI,  if  such  Utigation  should  accrue." 

Accordingly,  no  supplemental  witness  was  ever 
called  in  after  this  first  accidental  surplus.  The  spirit 
that  forbade  confirmation  in  life  and  autopsy  after 
death  forbade  it. 

But  I  proceed  as  to  the  motive  which  governed  in 
the  selection  of  the  various  attesting  witnesses. 

Mr.  Lord  says,  at  f  89,  that  he  "  thinks  he  originat- 
ed the  suggestion  of  Mr.  Holbrook "  being  a  witness. 
This  tMvk  is  but  slight  evidence,  for  he  is  "not  positive." 
At  (f.  28,)  he  states  expressly,  and  just  in  the  same 
words,  that  he  suggested  Messrs.  Fearing  and  Ward  as 
attesting  witnesses.  But  on  cross-examination,  (f.  379,) 
he  says  the  very  reverse,  and  that  he  did  not  know 
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that  these  gentlemen  were  intimate  with  Mr.  Parish. 
I  presume  Mr.  Holbrook's  connection  with  these  parties 
was  unknown  to  him.  At  all  events,  the  selection  did 
not  originate  with  him,  but  with  the  family,  who  knew 
that  Mr.  Holbrook  would  be  a  choice  witness ;  for  he 
was  prejudiced  against  Daniel  Parish,  and,  at  the  same 
time,  was  a  man  of  unimpeachable  character. 

Before  Sept.,  1853,  when  the  second  codicil  was  ex- 
ecuted, Mr.  Holbrook  had  departed  this  life.  Mr. 
Davis  was  then  chosen  in  his  place.  He  was  an  ac- 
quaintance of  Mrs.  Parish  before  her  marriage,  and 
through  that  means  only  had  any  acquaintance  with 
Mr.  Parish.  He  was  a  visitor  at  her  house,  and  he  and 
his  lady  were  on  the  most  intimate  terms  with  Mrs. 
Parish,  (f.  547,  564  to  567,  570'  to  573.)  No  more 
honorable  or  reliable  gentleman  coul4  have  been  called 
in ;  but  in  referring  to  the  motives  which  governed  her 
selections,  it  is  not  amiss  to  note  that  she  selected  her 
own  personal  friends,  rather  than  any  who  were,  dis- 
tinctively, the  ^friends  or  intimates  of  Mr.  Parish. 
Besides,  she  had  misled  Mr.  Davis  by  representations 
as  to  the  capacity  of  Mr.  Parish,  (f.  610  to  613,  606.) 
I  refer  to  his  testimony : 

"  Q.  Were  you  informed  by  any  person  or  persons,  during 
his  illness,  that  he  could  or  did  read  or  write  ? 

A.  No  one  has  told  me  that  he  could  write,  but  I  have 
been  told  that  he  could  follow  over  an  account,  and  did  on  one 
occasion,  and  detect  an  error  in  his  cash  account,  the  check 
book  showing  more  than  there  was  in  the  bank  ;  there  had 
been  an  omission  to  charge  a  check. 

Q.  Do  you  mean  by  *  follow  over,'  that  he  looked  at,  and 
understood  the  account  ? 

A.  Yes. 

Q.  Who  told  you  this  ? 

A.  One  of  the  Mr.  Delafields,  in  the  presence  of  Mrs.  Parish, 
and  it  was  said  that  Mr.  Parish  had  playfiiUy  rebuked  them 
for  overlooking  the  error  ;  the  person  who  stated  it,  was  Henry 
or  William  Delafield,  I  don't  know  which. 

Q.  About  what  time  was  this  statement  made  to  you  ? 
71 
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A.  It  may  have  been  in  the  autumn  of  1854,  after  my  re- 
turn from  Europe. 

Q.  Were  you  informed  by  one  of  the  Messrs.  Delafield  or 
Mrs.  Parish,  frequently,  or  on  more  than  one  occasion,  of  the 
fact  that  Mr.  Parish  could  and  did  read  over  and  examine  his 
accounts,  or  read  anythiDg  else  ? 

A.  I  was  frequently  informed  of  it  by  them  that  he  was 
daily  in  the  habit  of  looking  over  his  cadi  account,  and  that 
he  was  in  the  habit  of  reading  the  newspapers.^' 

Eeposing  implicit  confidence  iu  the  respectability 
and  veracity  of  his  informants,  he  evidently  omitted 
the  scrutiny,  which,  if  his  suspicions  had  been  once 
excited^  he  had  ample  capacity  to  institute,  and  would 
have  instituted,  most  advantageously  to  truth. 

This  confiding  acquiescence  of  his  mind  in  the 
statements  of  the  lady  and  her  brothers,  is  very  mani- 
fest in  other  portions  of  his  evidence. 

I  read  from  (I.  £  656  to  657) : 

"  Q.  You  say  that  Mr.  Parish  could  suggest  the  name  of 
a  person  not  present,  by  pointing  to  the  name  in  a  will  or 
other  writing  in  his  possession.  Did  you  mean  to  say  that  he 
could  read  writing  after  his  attack  ? 

A.  I  understood  the  question  to  be  if  I  thought  he  could. 
I  meant  to  say  I  did  think  so.  I  do  think  so,  but  I  do  not 
know  it. 

Q.  In  answer  to  Judge  Edmonds,  you  said  that  Mr. 
Parish  could  not  repeat  a  name,  nor  write  one.  Did  you 
mean  to  say,  as  a  fact  in  your  own  knowledge,  that  after  his 
attack  he  could  not  write  a  name  ? 

A  It  was  not  a  fact  within  my  own  knowledge  that  he 
could  not  write  a  name.  I  believe  he  could  not.  I  ha?e 
every  reason  to  believe  he  could  not. 

Q.  Having  the  use  of  his  left  hand,  and  the  use  of  his 
eyes  sufficiently  to  read  writing,  what  was  it  which  placed  it 
out  of  his  power  to  write  a  name  ? 

A.  I  am  not  competent  to  say.'' 

The  last  answer  shows,  that  if  lie  had  ever 
reflected  upon  the  subject  for  an  instant,  his  good 
sense  would  have  unravelled  the  deceit  which  was 
practised  upon  hinu 
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These  practices  upon  him,  and  the  impression  that 
they  had  made,  were  of  course  well  known  to  Mrs. 
Parish,  and  thus  fomish  the  clue  to  his  selection. 

Mr.  Dayis  has  imagination.  Once  hnpressed  with 
a  particular  view,  he  follows  it  up  with  the  ardor  of  a 
generous  mmd  leading  onward  an  active  intellect. 
This  was  known  to  his  intimate  friends,  the  lady  and 
her  brothers.  They  sought  advantage  from  it.  Thus 
are  men's  hest  and  most  admirable  qualities  some- 
times availed  of  by  the  designing  for  the  accomplish- 
ment of  evil  ends* 

This  tendency,  and  the  way  in  which  their  mis- 
representations  warped  his  opinions  and  iavolved 
him  in  mistakes,  is  very  app^ent. 

Mr.  Davis  was  so  often  in  the  house,  it  may  be 
presumed  that  he  witnessed  some  unremembered  dis- 
plays of  irritation  by  Mr.  Parish. 

He  teUs  us  of  Mi\  Parish:  "His  eye  was  very 
extraordinary.  He  had  a  very  extraordinary  expres- 
sion of  the  eye — ^indicating  excess  of  feeling.''  (L  f. 
655.)  He  adds  by  way  of  fuller  explanation,  "indi- 
cating excess  or  intensity  of  feeling  in  contradistinction 
to  dulness  of  eye ! ! !  " 

How  or  whence  came  this  impression  ?  Was  not 
Mr.  Davis  laboring  under  some  mistake  in  respect  to 
Mr.  Parish,  to  be  accounted  for  only  by  the  theory 
suggested? 

He  was  the  object  of  an  elaborate  deceit. 

K  anything  is  conclusively  proven  in  this  case,  it 
is  that  Mr.  Parish's  eye  had  no  such  habitual  expression. 

A  single  remark  as  to  Mr.  Davis,  before  closing 
this  comment  upon  the  motives  •which  led  to  his 
selection.  He  was  neither  the  first  nor  the  second 
choice.  Mr.  Fearing  was  first  thought  of,  and  Mr. 
Ward  next ;  but  they  were  both  absent  from  the  city 
and  their  attendance  could  not  be  obtained.    (I.  £  28.) 
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Another  principle  of  selection  appears  to  have  governed; 
that  is,  to  select  those  persons  who  were  implicated  in  the 
lady's  transactions,  and  who,  according  to  her  estimate  of 
human  nature,  would  be  likely  to  go  with  her  on  that  ac- 
count. Mr.  Fearing  was,  as  we  have  seen,  one  of  the  per- 
sons suggested  as  a  witness  by  her  at  one  time,  and  he 
would  have  been  solicited  to  act  as  a  witness,  but  that 
he  happened  to  be  out  of  town.  Mr.  Fearing  had  sold  a 
considerable  amount  of  stock  to  her,  which  stock  turned 
out  unprofitably,  and  therefore  she  might  well  imagine 
that  Mr.  Fearing  would  do  for  a  witness. 

Mr.  John  Ward  was  selected  as  an  attesting  witness 
on  this  principle.  He  attested  the  codicil  of  June,  1854. 
The  lady  had  then  been  for  years  dealing  with  him,  pay- 
ing over  to  him  the  moneys  of  her  husband  to  a  vast 
amount,  (f.  378,  379.  Exhibit  No  6,  page  190.)  A 
doubt  as  to  the  capacity  of  Mr.  Parish  might  involve  him 
in  much  difficulty.  Having  gone  in  unreflectingly  at  first, 
his  mind  would  naturally  receive  a  bias  in  favor  of  the  tes- 
tator's competency.  It  is  proper  to  say,  sir,  that  in  this 
selection  Mrs.  Parish  was  grievously  disappointed.  There 
is  no  witness  in  the  case  whose  testimony  tends  so  effectu- 
ally to  overthrow  her  pretences:  it  utterly  annihilates 
these  codicils.  He  is  a  gentleman  of  undoubted  integrity. 
Like  the  rest  of  us,  he  is  of  course  susceptible  to  bias, 
but  he  neither  misstates  facts,  nor  creates  them  out  of  no- 
thing by  unwarrantable  inferences. 

Now,  sir,  we  have  seen  who  were  the  witnesses.  We 
have  seen  how  they  were  selected,  and  why  they  were 
selected. 

Although  Mr.  Holbrook  pre-deceased  the  testator,  we 
have,  independently  of  Mr.  Lord  himself,  one  distinct 
witness  to  each  codicil. 

It  is  only  in  respect  to  the  re-execution  of  codicil  No. 
1,  on  the  17th  December,  '49,  that  his  narrative  stands 
alone.     There  it  cannot  be  compared  with  any  direct  tes- 
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timony.  Save  so  far  as  inferences  from  other  transac- 
tions may  guide,  the  judicial  mind  is  without  aid  from 
any  evidence  outside  of  Mr.  Lord's  own  very  dim 
recollection. 

Each  codicil  was  executed  in  dupUcate.  No  differ- 
ence is  remembered  or  suggested  between  the  duplicates 
and  their  respective  originals  as  far  as  the  process  of  exe- 
cuting them  is  concerned.  The  execution  of  each  du- 
plicate was,  if  the  witnesses  are  not  mistaken,  an  exact 
repetition  in  each  instance  of  what  was  done  by  way  of 
executmg  its  original. 

The  law  attaches  great  importance  to  the  circumstances 
occurring  at  the  moment  of  the  alleged  execution.  Faith- 
ful judges  and  jurors  always  give  to  them  the  most  scru- 
pulous attention.  The  acts  done,  and  things  said,  which 
constitute  the  proponent's  proof  of  what  is  called  the 
execution,  should  always  receive  a  separate  and  distinct 
scrutiny ;  consequently  the  Court  will  excuse  a  somewhat 
minute  recital  of  these  acts  and  things. 

Each  factum  or  act  of  execution  will  be  presented, 
by  giving  in  immediate  connection,  or  contrast,  as  it 
will  oftentimes  appear,  the  statements  of  Mr..  Lord  and 
of  his  fellow  witness  concerning  it. 

Considering  the  momentous  business  in  hand,  the 
grave  responsibility  resting  on  the  chief  actor  in  it, 
the  rarity  of  such  scenes,  even  to  the  most  experienced 
in  testamentary  matters,  and  the  very  high  intelligence, 
as  well  as  the  high  social  position  of  all  the  witnesses, 
one  might  reasonably  expect  absolute  certainty  in 
assertion,  perfect  recollection  of  the  few  occurrences, 
and  entire  concurrence  in  the  proofs. 

It  is  far  otherwise. 

Mr.  Lord's  testimony,  on  his  direct  examination,  is 
as  curt  and  unsatisfactory  a  statement  as  was  ever 
presented  in  support  of  any  case.  (I.  f.  3  to  38.)  He 
told  us  that  this,  that,  and  the  other  was  ^^ ea^essed^^ 
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by  the  testator.  How  expressed  we  could  only  guess, 
and  the  whole  matter  was  left  to  be  extracted  by 
the  tedious  and  painful  process  of  a  cross-examina- 
tion. Here  we  were  met  aud  parried  by  long  and 
most  unintelligibly  profound  answers  concerning  the 
difference  between  the  "  recollection  of  circumstances 
which  did  not  impress ''  (I.  f.  102),  and  the  impres- 
siveness  of  circumstances  which  could  not  be  recol- 
lected (I.  f.  121).  Both  on  his  direct  and  on  his  cross- 
examination  he  adopted  a  very  objectionable  general- 
ity of  statement.  To  cure  this  disease  in  his  testi- 
mony, we  resorted  to  an  approved  though  somewhat 
unusual  method  of  cross-examination.  Best  on  the 
Principles  of  Evidence^  §  452,  states  that  the  remedy 
of  those  seeking  for  truth  in  such  cases,  is,  by  a  suc- 
cession of  pointed  questions,  to  compel  the  witness 
to  narrate  his  facts.     He  says : 

"Of  the  variotts  resorts  of  evasioii,  the  most  bbyioos  and  ordinaiy  are 
generality  and  indistinctnesa.  '  Dolosos  versatnr  in  generalibus.'  '  Multiplex  indis- 
tinctum  paiit  confnsionem.'  *  *  «  *  Witnesses  commonljose  words  expressing 
complex  ideas,  and  entangle  facts  with  their  own  oondnaons  and  inferences. 
What  did  the  defendant  say?  He  engaged;  he  nUified;  he  admitted;  be  eonfested, 
&c.,  &C.  The  mode  of  detection  here  is  to  elicit  by  repeated  qnestions  what 
actoally  did  take  place,  thus  breaking  np  the  complex  idea  into  its  component 
parts,  and  separating  the  facts  from  the  inference." 

Such  was  our  course.  There  was  scarcely  a  lead- 
ing question,  or  what  is  called  a  cross-question,  put 
to  Mr.  Lord.  That  is  to  say,  we  never  led  him ;  we 
merely  compelled  him  to  particularize. 

He  was  distinctly  and  diligently  pressed  at  each 
point  to  detail  every  word  uttered  or  attempted  by 
any  one  present — every  act  done,  every  sight,  sound, 
gesture — and  he  has  pledged  himself  to  the  fulness  of 
his  recital,  that  is  to  say,  that  it  is  a?  full  as  he  could 
make  it  by  any  effort  of  memory  or  by  any  other 
means.  By  our  insisting  on  this  course,  his  generali- 
ties were  brought  down  as  nearly  as  possible  to  their 
proper  value. 
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Let  us  proceed  to  the  proofs  concerning  \h^  factum 
of  the  first  codicil. 


Factam— First  Codicil. 

August  29,  1849. 

* 

Mr.  Lord  had  received  his  instructions  from  Mrs. 
Parish  and  William  Delafield.  He  had  drawn  the 
Codicil.  He  had  procured  the  attendance  of  one 
witness — ^he  says  of  both  the  witnesses.     (L  £  6.  89.) 

But  he  had  not  yet  exchanged  a  word  with  the  tes- 
tator, nor  even  seen  him.  Still,  on  this  afternoon, 
Aug.  29,  1849,  he  is  in  a  lower  room  of  the  house  at 
Union  Square,  with  Mrs.  Parish,  the  witnesses,  and  all 
the  requisite  paraphernalia  are  ready  for  the  formal  act 
of  execution.  (L  £  6.  7.)  Mrs.  Parish  first  went  and 
prepared  the  sick-chamber  and  its  contents  for  the 
coming  event.  Then  going  in  advance,  she  led  the 
way,  (I.  £  94,)  and  the  party  entered. 

On  their  coming  into  the  room,  they  found  Mr. 
Parish  sitting  in  his  chair.     Let  us  hear  Mr.  Lord : 

^^  I  thiTik  we  spoke  to  him  with  the  usual  civilities,  and  he 
recognized  us." 

This 

"  I  think  was  by  a  nodj  but  I  have  no  further  recollection 
what  it  was.     It  was  not  by  word."     (I.  £  97.) 

Which  of  the  party  thus  addressed  the  testator,  Mr. 
Lord 

"  is  unable  to  say."     (I.  £  95.) 

This  may  be  called  Act  Ist^  Scene  Ist^  although  Mr. 
Lord  is  unable  to  say  whether  or  not  this  preceded  the 
words  he  addressed  to  Mr.  Parish  about  his  will  (I.  £96). 
Indeed,  he  only  ''  thinks "  that  this  occurred.  He 
does  not  remember,  and  for  a  reason  which  greatly 


weakens  the  force  of  his  testimony.  He  declines  to  be 
positiTe  aboat 

"  circamBtaiices  which  did  not  impress  themselves  as  of  im- 
portance at  the  time."     (I.  f.  96.) 

Mr.  Daniel  D.  Lord's  "  present  recollection  "  of  this 
scene  let,  is  that  when  they 

**  first  entered  the  bed-room,  Mr.  Holbrook  went  np  to  lum 
(the  testator)  to  condole  with  him  as  to  his  sickneas," 

and  Mr.  Pariah  responded  "  ah  afi''  in  quick  saccession. 
(I.  £  685.) 

The  only  part  of  this  let  scene  which  Mr.  Lord  the 
elder  speaks  of  with  any  approach  to  positiveness,  is 
that  Mr.  Parish  responded,  if  at  all,  by  nod — "  not  by 
word."  (I.  f.  97.)  In  this  his  son  differs  with  him. 
(I.  f  685.) 

I  pass  to  scene  2d,  Of  his  first  address  Mr.  Lord 
says : 

"  I  cannot  ^ve  the  precise  langut^  ;  bat  X  informed  him 
that  I  had  drawn  a  ccKlicil  to  be  executed  by  him,  and  ex- 
plained to  him  the  eubstance  of  it."  (I.  f.  95.)  "  I  think, 
at  the  same  time,  "  ^  that  I  asked  him,  in  the  same  address 
to  him,  if  it  was  his  wish  to  execate  it.  I  think  be  made  a 
sound  with  his  month,  and  nodded  assent.  His  articulation 
was  difficult  and  uncertain."  (I.  f.  98.)  "I  think  it  was 
one  efTort  at  a  response — at  an  answer — and  not  a  oontioaed 
effort  nor  a  continued  sound.  I  understood  it  as  an  effort  to 
express  a  single  syllable."     (I.  f  99.) 

He  is  unable  to  recollect  whether  or  not  there  was 
more  than  "a  single  nod,"  or  whether  there  was 

"  any  other  motion  or  gesticulation  of  any  part  of  his  person 
at  that  time,  except  this  nod."     (I.  f.  100.) 

On  his  direct  examination,  Mr.  Lord  stated  that  this 
assent  to  his  proposal  to  read  the  codicil  was 

"  eith&'  by  saying  yea,  ob  by  nodding,  to  indicate  his  asaest  to 
it."     (I.  f8.) 

Mr.  Daniel  D.  Lord  says  on  the  direct,  that  his  father 
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Whether  the  inclination  of  the  head 

^^  was  a  simple  nod  or  something  more  oontinaons,  which 
might  be  called  nodding/'  he  could  *^  not  distinctly  recollect'' 
(I.  f.  108.) 

The  prior  description  here  referred  to  is  as  follows : — 

^^  He  expressed  his  assent  by  sound  or  gesture ;  I  think  by 
both.  The  sound  was  a  single  sound — ^an  attempt  to  say  yes 
— and  the  gesture  was  a  nod  or  nodding."     (I.  f.  105.) 

According  to  Mr.  Lord,  nothing  fiirther  was  said  until 
the  signing,  or  process  of  signing  was  commenced.  (L 
f.  109,  104.)  Mr.  Daniel  D.  Lord,  on  his  direct  ex- 
amination, states  that  Mr.  Lord's  question  to  Mr.  Parish 
at  the  close  of  the  reading  was,  "  whether  that  expressed 
his  wish;"  to  which  "Mr.  Parish  said  yes,  and  bowed 
his  head;"  (I.  f.  661.)  He  was  not  pointedly  interro- 
gated whether  his  father  asked  Mr.  Parish  if  he  would 
sign  it,  but  he  was  interrogated,  and  replied  as 
follows : — 

Q.  ^^  Do  you  remember  any  other  act  or  speech  occurring 
in  that  iaterview  except  what  you  have  related  ?" 

A.  ^^  I  think  that  when  Mr.  Parish  was  asked  whether  he 
would  sign  it,  he  put  his  hand  upon  his  breast.  I  do  not 
think  now  of  anything  else.''    (I.  f.  690.) 

Here  is  a  marked  contrast.  Mr.  Lord,  the  elder, 
says  the  testator  gave  a  nod,  or  uttered  a  sound — he  is 
not  sure  which^ — ^an  attempt  at  yes.  Mr.  Daniel  D. 
Lord,  on  the  contrary,  says  the  testator  put  his  hand  on 
his  breast — ^a  thing  he  never  did  before  or  afterwards 
during  the  whole  apoplectic  period.  ThiSy  according 
to  young  Mr.  Lord,  was  his  only  response ;  this  Mr. 
Lord,  the  elder,  did  not  observe  at  all ;  and,  judging 
by  its  never  having  been  used  before  or  afterwards, 
thiSj  if  it  occurred  at  all,  must  be  deemed  unmeaning 
and  inexpressive.  There  is  then  a  positive  absence  of 
evidence  that  he  consented  to  sign. 

These  things  may  appear  to  be  very  small,  but  the 


Mr.  IjotcI  on  this  snbject  having  a  tendency  to  obscore 
our  perception  of  the  degree  in  which  his  physical  strength 
controlled  the  act  of  making  this  mark;  bat  in  despite  of 
all  attempts  at  disguise,  we  here  have  an  tmequiTocal  ad- 
mission that  he,  Mr.  Lord,  assisted  his  arm  to  the  spot 
where  the  signature  was  to  be  made,  and  assisted  him  to 
make  the  mark.  We  shall  presently  find  this  assistance 
elevated  by  another  turn  of  the  cross-examiner's  thumb- 
screw to  the  rank  o! guidance. 

Mr.  Lord  eamiot  recdlect  who  placed  the  pen  in  Mr. 
Parish's  hand ;  he  has  an  impression  it  was  placed  in  his 
left  hand ;  is  unable  to  state  whether  the  hand  was  rest- 
ing on  the  table  or  at  his  side,  when  the  pen  was  placed 
in  his  hand.  He  thinks 
"  he  was  unable  to  laise  his  ann  to  the  table."     (I.  £  110.) 

Mr.  liord  himself  raised  the  hand  to  the  table,  but 
whether  the  pen  was  in  it  ot  not  at  that  time  nobody 
knows.  To  cap  the  chmax  of  this  picture  of  imbecihty 
under  absolute  coercion,  Mr.  Lord  now  espressty  admits 
that  he 

"  guided  his  (the  testator's)  baud  in  the  act  of  signing "  (I. 
f.  110.) 

And  "  so  far,  as  I  recollect,"  says  Mr.  Lord,  the  tes- 
tator 

"  did  not  make  any  effort  to  use  the  hand  wUch  held  the 
pen  before  [I]  thus  aasomed  the  guidance  of  it."  (L  f.  1 10.) 

At  I.  f.  112,  he  was  examined  spedally  as  to  the  other 
immediatdy  attendant  circumstances  preceding  the  actual 
fact  of  making  the  mark :  let  us  hear  him. 

"  Q.  Before  raiebg  his  arm  to  the  table  did  yon  say  any- 
thing to  him  in  conaection  with  that  movement  ? 

A.  I  asked  if  I  should  help  him. 

Q.  What  was  done  by  him— deecribe  1 

A.  He  made  a  sound  or  nod.  I  do  not  recolleot  which  ; 
nor  if  he  did  not  use  both." 
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cur  tmder  our  eyes,  if  they  are  at  all  susceptible  of  bdng 
colored  by  opinion.  Young  Mr.  Lord  seems  to  have  read 
his  father's  deposition  before  he  gave  his  own  testimony. 
(I.  £  687.)  So  far  as  there  is  a  discrepancy,  Mr.  Daniel 
Lord  is  the  better  witness,  and  Ms  testimony  must  pre- 
vail. He  speaks  of  his  oum  acU^  Ms  own  muscular  exer- 
tions. He  could  not  be  mistaken  save  by  a  total  feulure 
of  memoxy.  Mr.  Daniel  D.  Lord  had  a  less  perfect  view 
aad  a  less  perfect  knowledge  of  what  occurred,  and  might 
easily  be  mistaken. 

Scenj&  6<A.  With  a  single  exception,  all  that  follows 
in  the  testimony  of  these  two  witnesses  concerning  the 
execution  of  this  Codicil  of  August,  1849,  may  be  very 
briefly  stated. 

Mr  Lord  says : 

^^  I  asked  (Mr.  Parish)  if  I  should  write  his  (Mr.  Parish's) 
name  for  him  ?  '' 

This  was  answered  by 

^^  A  nod  similar  to  what  is  above  described,  and  perhaps 
a  sound  similar  to  what  is  above  described,  but  whether  sin- 
gle or  continuous  I  don't  recollect."    (I.  f.  114.) 

The  following  questions,  according  to  Mr.  Lord,  were 
also  addressed  to  Mr.  Parish,  and  answered  the  same 
way  as  last  stated,  i.e.,  with  a  nod  or  a  nodding,  and 
whether  a  sound  also  or  not  Mr.  Lord  cannot  recollect 


"  Do  you  declare  this  to  be  a  codicil  to  your  will  ?  " 

"  Do  you  wish  us  to  sign  it  as  witnesses  ?  " 

"  Shall  I  also  sign  it  as  a  witness  ?  "     (L  f.  114  to  118). 

As  to  these  passages,  Mr.  Daniel  D.  Lord  verifies 
the  bowing  of  the  head ;  but 

"  Won't  be  positive  as  to  his  saying  '  Yes.' "     (I.  f.  662.) 

Scene  7  th.  Mr.  Lord  at  first  testified  with  great  par- 
ticularity, that  at  some  stage  of  this  transaction  Mr. 
Holbrook  asked  Mr.  Parish,  whether  he  wished  to  give 
Mrs.  Parish  the  Broadway  property  and   the   lot  in 
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Oeneral  observations  on  this  interview^ 
The  word  "Yes"  is  said  to  have  been  uttered  by 
Mr.  Parish  at  this  interview  of  the  29  th  of  August,  '49, 
but  by  close  attention  it  will  be  seen  that  there  is  no 
evidence  of  its  being  uttered  more  than  a  couple  of 
times.     Beyond  having  heard  it  more  than  once,  the 
evidence  is  mere  guess  work.     (2).  D.  Lord^  L  f.  691, 
660,  ^^2— Daniel  Lord,  I  £  8,  and  passim  97  to  124.) 
Neither  of  these  witnesses  heard  at  that  interview  any 
thing  which  they  recognized  as  a  word,  except  "  Yes," 
and  an  exclamation  "  Ah,  ah !"  noticed  by  young  Mr. 
Lord.    (I.  £  684,685.)   It  may  be  important  to  consider 
the  nature  of  his  articulation  at  this  interview  as  these 
witnesses  describe  it. 

Thus  speaks  Mr.  Lord  the  elder  on  this  head : 

'^  I  found  him  unable  to  articulate  with  any  distinctness, 
(£  7.)  He  could  not  converse  by  speech  at  all,  but  expressed 
his  assent  by  attempts  to  say  *  Yes '  or  ^  No/  more  or  less  suc- 
cessful as  he  was  able  to  command  the  muscles  of  his  mouth 
and  tongue.''  (£  16.)  ^^  I  think  he  made  a  sound  with  his 
mouth.''  ^^His  articulation  was  difficult  and  uncertain." 
(£  98.)  "  I  cannot  describe  it  in  such  a  way  as  to  be  written 
down,  nor  do  I  think  I  could  repeat  it  by  imitation.  I  think 
it  was  one  effort  at  a  response — at  an  answer — and  not  a  con- 
tinued effort  nor  a  continued  sound ;  but  I  understood  it  as  an 
effort  to  express  a  single  syllable."  (£  99,  113.)  "  I  think  it 
was  a  sound  attempting  to  say  '  Yes,'  but  articulating  very 
imperfectly  and  difficultly."     (f.  115.) 

Whenever  referring  to  it  on  his  cross-examination,  Mr. 
Lord  calls  it  "  an  oMempty  (£  115.)  It  is  to  be  borne 
in  mind  that  many  of  the  testator's  assents,  according  to 
these  witnesses,  were  either  by  a  nod  ob  this  sound. 

Eirst,  as  to  the  sound :  What  was  it  ?  Incapable  of 
being  imitated  by  any  skill  of  Mr.  Lord :  incapable  of  be- 
ing imitated  by  any  one.  Pray,  how  did  Mr.  Lord  know 
that  any  one  of  these  sounds  meant  assent  ?  Was  it  be- 
cause Mr.  Parish  subsequently  allowed  his  arm  to  be  seized 
and  raised  to  the  table,  and  thence  carried  forward  to  the 


merely  an  attempt  at  a  response ;  if  that  attempt  was  iu- 
distinct ;  if  they  could  neither  write  it  nor  utter  any  imi- 
tative approximation  to  it  so  as  to  afford  to  others  a  means 
of  judging  it — ^the  measure  of  knowledge  they  had  of  Jlr. 
Parish's  pecuharities,  their  famiharity,  if  any,  with  bis 
mode  of  expression,  are  elements  to  be  weighed  in  the 
judicial  scales.  Their  whole  intercourse  with  him  subse- 
quently to  his  attack,  was  perhaps  a  quarter  of  an  hour, 
most  of  it  occupied  in  the  manipulation  of  the  documents 
then  and  there  shaped  for  publication. 

What  was  their  previous  knowledge  of  him  ? 

Mr.  Daniel  D.  Lord  once,  two  or  three  years  before, 
did  a  piece  of  business  for  a  client  of  his  own,  Mr.  Richard 
H,  Suydam :  Mr.  Parish's  name  was  used  for  the  benefit 
of  Mr.  Suydam.  This  young  gentleman  had  then  two  or 
three  interviews  with  Mr.  Parish.  This  was  the  whole  of 
his  prior  acquaintance  (I.  f.  666  to  671).  Mr.  Daniel  Lord 
had  not  been  a  visitor  at  Mr.  Parish's  house  (L  £  139). 
He  had  "  an  impression  "  that  in  an 

"  incidental  and  casual "  way,  he  had  had  eome  conversation 
about  business  on  some  occasion  or  occasions  with  Mr.  Parish, 
(I.  f.  39  to  49.) 

Considered  that  he  had  a  speaking  acquaintance  with 
Mr.  Parish,  but  could  give  no  particulars.  (I.  f.  49.) 
This  vague  and  shadowy  indication  of  it  as  a  thioir 
supposed,  is  all  the  evidence  of  Mr.  Lord's  personal 
intercourse  with  Henry  Parish  prior  to  the'aftemoon 
of  August  29,  1849,  when,  codicil-in-hand,  he  with  hi; 
party  entered  the  sick  chamber. 

Other  circumstances  bearing  upon  this  factum  ivill 
hereafter  be  observed  upon.  And  we  think  they  will 
prove  that  really  nothing 

but  "  the  legal  ceremonies  requisite  "  to  give  this  codicil "  raiid- 
ity,"  could  possibly  have  attracted  Mr.  Lord's  "  attention 
with  any  impressiveness."     (L  f.  120.) 

Whether  any  thing  which  might  have  had  an  op- 
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posite  eflFect  would  have  had  any  "impresaiveness,"  is 
left  to  inference.  This  much  is  certain;  all  these 
things  are  carried  through  with  a  degree  of  suddenness 
and  an  absence  of  investigation  that  cannot  fail  to 
strike. 

Here  $200,000  are  transferred  in  fifteen  or  twenty 
minutes.  Time  bears  a  remarkably  high  price 
throughout  this  case.  Bryson  and  Dunning  took 
$50,000  from  this  old  gentleman  in  five  minutes.  Mr. 
Lord  sweeps  away  $200,000  in  twenty  minutes.  Let- 
ting fly  $10,000  per  minute  was  quick  work  for  a  man 
whose  whole  annual  expenditure  while  in  health  had 
not  exceeded  that  amount. 


Be-execution  of  First  Codicil  in  Dec-  '49* 

Tie  re-execution  of  this  codicil  was  Mr.  Lord's  own 
affair.     At  (f.  131)  he  says: 

'^From  the  peculiar  circumstances  under  which  that 
codicil  was  drawn,  it  had  always  been  my  intention,  if  possi- 
ble, to  have  had  it  again  submitted  to  Mr.  Parish ;  for 
although  1  was  satisfied  myself  that  it  was  all  understood 
and  well  executed,  yet  it  seemed  to  me  proper  and  prudent 
that  it  might  appear  to  others,  whether  this  was  so  or  not,  by 
a  re-publication  or  re-execution  under  more  auspicious  cir- 
cumstances." 

And  afterwards,  in  the  course  of  the  fall,  having 
learned  that  Mr.  Parish  had  improved  in  health, 
says  Mr.  Lord: 

"  I  suggested  to  Mrs.  Parish,  or  to  Mr.  Delafield  to  be  com- 
municated to  her  [not  Mr.  Parish]  that  I  would  be  glad 
to  have  Mr.  Parish  repeat  the  execution  of  this  paper.  Ac- 
cordingly, by  arrangement,  I  met  at  Mr.  Parish's  house  with 
Mr.  Hoi  brook  on  the  17th  Dec.  '49.  The  decedent  was  then 
in  his  library,  dressed  and  apparently  cheerful,  so  far  as  his 
condition  of  being  crippled  in  some  of  his  limbs  and  in  bis 
articulation  would  permit."     (L  f.  11,  142.) 

On  this  second  interview  with  Mr.  Parish,  says  Mr. 
Lord, 


"  I  think  my  communicatioD  with  him  was  eomevhat  ex- 
tensive."    (I.  f.  15.) 

The  time  of  this  meeting  was  fixed  by  either  Mrs. 
Parish  or  Mr.  Delafield.     (f.  135.)    Mr.  Parish 

"  appeared  quite  a  different  man  from  what  he  had  been  " 
at  the  August  interview,     (f.  142.)     Yet  to  the  conr- 
teous  salutation  of  Mr.  Lord,  he  returned  no  sound  or 
sign  save 
"  a  cordial  espreBBion  of  countenance."     (f.  146.) 

The  following  questions  were  asked  him,  to  each  of 
which  he  answered  "Yes:" 

"  Would  he  re-«xecute  the  codicil  ?  "     (f.  146.  f.  150.) 

"  Should  I  (Mr.  Lord)  sign  it  for  him  ?  "     (f.  151.) 

"  Should  I  (Mr.  Lord)  assist  him  to  sign  it  P  "     (f  157.) 

"Did  be  execute  that  as  his  codicil,  and  request  us  to  wit- 
ness it?"    (f.l60.) 

At  the  reading  of  the  codicil, 

"  If  that  was  hie  wish  or  his  intention  ?  "    (f  161.) 

To  all  these  there  was  some  kind  of  a  nod  or  sound 
of  assent. 

The  codicil  was  read  to  him  slowly,     (f.  148.) 

And  now  for  the  signature. 

Mr.  Lord  says  the  new  mark  was  made  on  a  small 
quartette  table,     (f.  152.) 
"  The  pen  was  put  into  his  hand," 

says  Mr.  Lord,  on  his  du-ect.     (f  12.)    But  on  his 
cross-examination,  he  says, 
"  1  think  he  took  up  the  pen," 
but  being  pressed,  he  is 

"  not  sure."     (f.  156.)     He  says  Mr.  Parish,  "  with  my  "as- 
sistance, made  his  mark  as  it  is  upon  the  codicil."     (f.  155.) 
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He  interposed  his  assistance 

*'  Hj  placing  the  pen — the  point  of  the  pen — where  the  mark 
was  made,  and  assisting  and  directing  his  hand  in  making 
both  the  marks  of  the  cross  J' 

And  whether,  in  so  doing,  Mr.  Lord  held  Mr.  Parish's 
hand,  or  merely  held  the  periy  he  could  not  recollect. 

(f.    156,  157.) 

Four  remarkable  circumstances  grace  this  narra- 
tive : 

1st.  When  Mr.  Lord  asked  Mr.  Parish 

^  if  he  executed  that  as  a  codicil,  and  if  he  wished  them  [us] 
to  attest  it  as  witnesses,  he  answered  yes,  and  nodded  and 
pointed  to  the  August  subscription  clause,     (f.  160.) 

The  fingers  were  partially  doubled,  and  the  point- 
ing was  made  with  the  knuckle  of  the  first  joint.  He 
placed  his  hand  directly  upon  that  subscription  clause, 
touching  it.     (f.  163,  164.) 

2d.  "Mr.  Holbrook  distinctly  asked  Mr.  Parish  if  he 
meant  to  give  that  property  where  he  Uved  and  the  store  in 
Wall  Street  to  Mrs.  Parish  ?  " 

To  this,  of  course,  he  gave  the  eternal  affirmative. 
(£  149.) 

3d.  Mr.  Holbrook  asked  to  have  the  codicil  read 
over  for  his  Mr.  Holbrook's  satisfaction,  which  Mr. 
Lord  did,  without  any  thing  occurring  on  the  part  of 
Mr.  Parish.  This  Mr.  Lord  admits  is  a  privilege  not 
usually  conceded  to  attesting  witnesses,  but  he  gives 
a  very  solid  reason  for  it. 

"  It  is  not,"  says  he,  "  unless  in  extraordinary  cases,  such  as  I 
considered  the  present  to  have  been.  Altogether  an  excep- 
tional case.'*     (I.  f.  159.) 

4th.  Mr.  Lord  here  introduces  to  our  notice  a  figure 
of  speech,  w^hich,  so  far  as  he  is  concerned,  is  a  novelty, 
i.  e.,  the  sign  of  inquiry.  Mrs.  Parish  now  interprets  her 
husband  as  desiring  to  revoke  the  gifts  to  his  brother's 
children ;  but  Mr.  Lord  manages  to  thwart  this  amiable 
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design  (f.  166  to  171.  185  to  187).  This  topic  has  been 
discussed  akeadj :  it  is  not  exactly  any  part  of  the/actum. 
I  cannot  conceive  in  what  respect  this  last  execution 
can  be  deemed  better  than  the  first :  it  presents,  if  possi- 
ble, a  worse  picture.  At  the  first  execution  there  was 
some  excuse  for  Mr.  Lord's  performing  the  whole  work,  for 
being  himself  the  whole  motive  power.  At  the  time  of  this 
second  execution,  Mr.  Parish  was  not  confined  to  his  sick 
chamber.  He  was  foimd  sitting  in  his  library.  He  had 
been  riding  out ;  he  was  in  substantially  good  health :  and 
yet  Mr.  Lord  was  obliged  even  then  to  perform  the  same 
offices  of  control,  guidance,  and  direction  as  before,  even 
in  the  mere  making  of  the  mark  of  assent.  On  the  first 
occasion  this  might  be  excused  by  the  pretence  that 
the  testator  had  mental  integrity,  though  without  physi- 
cal power.  But  now,  on  this  second  occasion,  it  cannot 
be  denied  that  he  had  physical  power.     Volition  was  still 


As  to  the  t^tator's  "  yes,"  Mr.  Lord  says  it  was  more 
ariiculate  than  before.     It  was  unmistakeable,  still 

"not  so  difitiuct  but  that  his  speech  seemed  to  be  obetmct- 
ed."  (I.  f.  147.) 

True,  if  Mr.  Lord  is  accurate,  the  testator  uttered  it 
"  unmistakeably."  But  so  he  did,  if  Mr.  Lord  is  accu- 
rate, at  the  first  execution. 

It  is  said,  to  be  sure,  that  on  this  occasion  Mr.  Parish 
pointed  to  the  subscription  clause,  as  it  is  called,  of  the 
August  execution  (f.  160).  Suppose  he  did;  any  one 
can  see  that  that  may  have  been  a  sheer  accident.  He 
pointed  at  many  things,  no  doubt.  Such  movements  may 
have  been  quite  unmeaning.  And  Mr.  Lord  here  tells  us 
that  Mr.  Holbrook  inquired  of  Mr.  Parish  whether  he  in- 
tended to  give  the  Wall-street  store  and  Union  Square 
house  to  Mrs.  Parish. 

This  is  the  same  story  that  figured  and  fell  in  Mr. 
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fall  within  the  unreliable  territory  of  opinion.  And 
the  opinion  here  given  to  us  is,  that  of  witnesses  bound 
to  partiality  toward  their  own  acts  by  every  tie  that 
can  secure  it. 

At  one  single  point,  and  at  one  point  only,  does 
stubborn /ad  present  itself.  Fact  which  could  neither 
be  concealed  nor  misrepiesented  save  by  rank  and  de- 
liberate falsehood.  That  single  test-point  is  this :  Who 
made  the  mark  of  authentication  ?  That  act  was 
wholly  and  entirely  controlled  and  directed  by  Mr. 
Lord,  precisely  as  at  the  first  interview,  in  August, 
1849.  Mr.  Parish's  hand  participated  precisely  to  the 
same  extent  as  the  pen  that  formed  the  mark,  or  the 
ink  that  colored  it.     His  mind  had  no  lot  or  part  in  it. 

The  great  improvement  in  his  physical  health  and 
strength,  and  in  the  power  of  using  and  controlling 
his  hand,  which  Mr.  Parish  had  by  this  time  acquired, 
when  considered  in  connection  with  his  admitted  ina- 
bility to  make  the  mark,  propria  mota^  proves  conclu- 
sively that  renovated  vigor  of  body  brought  back  with 
it  no  reinforcement  of  the  mind. 


Factum—  econd  Codicil. 

September^  1853. 

The  second  Codicil  was  made  subsequently,  the 
transaction  in  Wall-street,  spoken  of  by  Messrs.  Brj- 
son  and  Dunning,  at  which  Mr.  Parish  gave  away  his 
$50,000.     (Ante,  p.  672.) 

The  interview  was  very  short ;  but  neither  witness 
could  remember  its  duration.  (I.  f.  426.)  The  things 
said  anjd  done  are  exceedingly  formal  and  machine- 
like. (I.  f.  28  to  30,  411  to  428,  551  to  554,  589  to 
591.)  Messrs.  Lord  and  Davis  met  pursuant  to  an  ap- 
pointment made  by  Wm.  Delafield,  in  the  library,  at 
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against  his  nest  of  kin  by  the  testimony  of  a  most  un- 
impeachable witness ;  yet  all  these  were,  as  we  Bhall 
presently  see  by  Mr.  Lord's  own  confession,  yoMr_^^ 
tions. 

For  a  fortnight  they  stood  irrefragably  proven.  It 
was  fourteen  days  afterwards — Apr.  30,  1857 — that 
this  portion  of  Mr.  Lord's  generalities  was  brought 
under  the  searching  power  of  a  cross-examination. 
Then  Mr.  Lord  said  that  he  stopped  at  every  clause; 
and  at  the  end  of  each  of  the  two  classes  of  stocks  in 
the  second  section,  but  not  at  each  item  of  stocks, 
(f.  413  to  415.) 

How  long  any  one  of  these  pauses  was,  he  does  not 
state.  Probably  they  were  just  long  enough  to  enable 
Mr.  Lord  to  take  breath;  for  he  cannot  recollect 
whether  he  himself  said  or  did  "  any  thing  besides 
stopping,"  or  whether  Mr.  Parish  made  any  sound  or 
gesture  at  any  of  such  stops.  (I.  f.  414.)  Thus,  after 
a  fortnight  for  reflection,  Mr.  Lord  took  back  the 
whole  of  that  very  important  and  very  explicit  state- 
ment that  the  clauses  were  read,  and  that  to  each  he 
took  Mr.  Parish's  assent.  Thus  four  assents  of  Mr. 
Parish,  whether  made  up  of  a  yes  or  a  bow,  or  both, 
were  let  down  to  a  pause  on  the  part  of  Mr.  Lord ;  and 
thus  the  length  or  the  shortness  of  Mr.  Lord's  breath 
is  shown  to  be  one  of  the  very  intelligible  and  totally 
unmistakeable  media  whereby  Mr.  Parish  ^^  expressed 
his  assenV 

But  even  these  supposed  pauses  were  so  trivial  that 
no  one  but  Mr.  Lord  himself  could  verify  the  fact  that 
they  occurred.  Mr.  Davis  does  not  appear  to  have 
noticed  any  of  them.   (I.  f  551.) 

This  was  an  important  head.  Not,  indeed,  that 
Mr.  Parish's  real  or  supposed  yes  to  an  address  would 
have  been  very  important,  but,  if  the  fact  had  oc- 
curred, it  would  have  served  to  show,  on  the  part  of 
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Mr.  Lord,  some  desire  to  ascertain  whether  Mr.  Parish 
understood  the  paper  that  was  about  being  published 
fits  his  testament.  Such  a  fact  would  have  had  a  certain 
*'  degree  of  impressiveness." 

It  was  important  to  inquire  whether  Mr.  Lord  read 
tliis  long  complicated  codicil  to  Mr.  Parish,  and  then  took 
a  general  assent  to  the  whole,  or  submitted  to  him  the 
propositions  contained  in  it  one  by  one.  He  first,  as  we 
see,  stated  expressly  that  he  adopted  the  latter  course ;  he 
left  us  for  a  whole  fortnight  under  the  supposition  that  he 
did  so ;  and  he  would  have  left  us  forever  in  that  behef 
if  we  had  not  closely  cross-examined  him.  Mr.  Lord  cer- 
tainly had  not  the  same  apology  for  reading  the  codicil 
straight  through  that  existed  in  the  Mason  case. 

Mr.  Parish  was  not  at  the  point  of  death  nor  was  there 
any  danger  that  he  would  die  in  the  interval  of  one  of 
these  pauses.     {Ante,  p.  517.) 

The  mark. — ^I  now  call  your  Honor's  attention  to  the 
making  of  the  mark.  It  would  seem  that  at  tins  stage  of 
his  cross-examination,  Mr.  Lord  had  begun  to  feel  the 
pinch  of  one  very  impressive  fact;  all  the  marks  were 
hitherto  made  by  himself.  Accordingly  we  now  find  him 
struggUng  to  disconnect  himself  from  the  mark-making 
business.  I  must  call  attention  particularly  to  the  evidence 
on  that  point. 

On  Mr.  Lord's  direct  examination  he  had  stated  that 
on  Aug.  29,  '49,  Mr.  Parish 

"  made  his  mark  between  the  two  words  Henry  and  Parish," 
(f.8;) 

and  that,  on  Dec.  17th,  '49,  the  pen  being  put  into  his 
hand, 

"  he  made  his  mark  upon  the  paper."    (f.  12.) 
We  have  already  seen  how  cross-examination  totally  ex^ 
punged  both  of  these  statements.     {Jnte^  p.  IIQ,  780.) 
As  to  the  instance  now  under  review,  i.  e.  the  codicil 
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of  September,  1853,  his  statement  on  the  dhrect  as  to  the 
mark  was  much  less  pointed  and  direct    He  says : 

*^  I  think  he  (the  testator)  made  his  mark  himself,  bnt  I  am 
not  positive/'    (f.  30.) 

This  statement,  too,  it  will  be  noted,  was  made  on  the 
same  day  and  but  a  few  minutes  subsequently  to  his  naira- 
tive  of  the  preceding /zcto  of  Aug.  and  Dec.,  1849. 

Now  for  the  cross-examination  of  Mr.  Lord  as  to  the 
mark  to  this  second  codicil     (f  416  to  419 :) 

"  I  wrote  his  name  upon  the  paper,  *  *  *  and  laid  it  before 
him  to  make  his  mark,  which  he  did." 

Ques.  ^'  Did  he  make  that  mark  himself  without  aid  or  as- 
sistance ?" 

Ana.  *'  I  steadied  his  hand ''  *  *  * 

Q^le8.  "  You  say  you  steadied  h}fi  hand,  did  you  or  not 
guide  it  ?" 

Ans.  "  I  did  not." 

Considering  how  little  recollection  Mr.  Lord  had,  and 
considering  that  he  had  sworn,  on  his  direct  examination, 
to  a  different  state  of  his  memory  on  this  subject,  it  is  veiy 
singular  that  he  should  have  become  so  strong-willed  and 
strong-minded  that  he  could  recollect  and  affirm  this  &ct; 
that  is,  that  he  did  not  guide  the  testator's  hand.  This  is 
one  of  the  very  few  positive  and  direct  answers  that  he 
has  given,  and  we  must  say  there  is  intrinsic  evidenee  that 
it  may  have  been  called  forth  rather  by  the  exigencies  of 
the  case  than  any  clear  recollection. 

Mr.  Lord  was  farther  interrogated  as  follows : 

Q.  "  Have  yon  now  such  a  recollection  of  the  fact  as  will 
enable  you  to  distinguish  by  your  memory  between  the  action 
of  guiding  and  steadying  on  that  occasion  ?  " 

A.  "Yes." 

Q.  "  Do  you  mean  to  say  that  Mr.  Parish,  of  his  own  ac- 
cord, and  without  guidance  from  you,  found  the  proper  place 
at  which  to  make  his  cross  ?  " 

Mr.  Lord : 

"I  do  not  know  that  I  have  said  that;  nor  will  I  be  sure 
how  ihcet  was.    My  impression  is  that  he  did.''    (f.  418.) 
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Thus  we  see  that  after  all  this  struggle,  the  not- 
positive  think  of  the  direct  examination  (at  f.  30)  is  not 
improved  to  a  higher  grade  than  an  affirmative  "  tm^ 
preaaion  '^  of  which  Mr.  Lord  is  not  "  sure^ 

The  fact  that  he  had  hold  of  the  testator^s  hand, 
steadying  it  at  least,  is  undenied  and  undeniable.  Mr. 
Davis,  of  course,  thinha  just  as  Mr.  Lord  thinks  about 
the  ^^  guiding '^'^  of  Mr.  Parish's  hand.     (f.  552,  591.) 

Now  if  Mr.  Davis  had  simply  said  that  Mr.  Lord, 
though  he  steadied  the  hand,  did  not  guide  it,  his  tes- 
timony would  be  just  as  valuable  as  that  of  Mr.  Daniel 
D.  Lord,  who  mistakenly,  and  in  direct  opposition  to 
his  father's  own  statement,  took  just  the  same  dis- 
tinction in  respect  to  the  mark  on  the  first  codicil, 
(f.  661,  110.)  But  Mr.  Davis  not  being  a  lawyer,  did 
not  trouble  his  head  with  drawing  such  subtle,  and, 
indeed,  impossible  distinctions.  Either  he  did  not  no- 
tice, or  he  had  wholly  forgotten  what  happened  in  this 
respect ;  for  whilst  Mr.  Lord,  the  acting  man  upon  the 
occasion,  says  expressly  that  he  did  steady  Mr.  Parish's 
hand,  and  by  a  most  emphatic  recollection,  to  which 
I  will  presently  advert,  shows  that  he  cannot  be  mis- 
taken on  that  point ;  Mr.  Davis  most  distinctly  tells 
us,  as  his  best  recollection  in  reference  to  this  occur- 
rence, that  Mr.  Lord  merely  put  the  pen  into  Mr.  Par- 
ish's hand, 

^^  Pointed  out  the  spot  for  him  to  make  the  cross,  and  he 
made  it/'  ^  ^  and  that  Mr.  Lord  '^  did  not  assist  him  in  any 
way  in  making  the  cross/'  or  '^  in  making  either  of  the  crosses/' 
(f.  590,  691,  662.) 

Mr.  Davis's  statement  is  given  doubtingly, — ^for  he 
only  says  "  /  <Atw&," — ^is  one  of  those  discrepancies 
every  day  presented  in  the  testimony  of  witnesses  the 
most  upright  and  truthful.  They  never  involve  an  im- 
peachment of  the  witness.  But  it  is  adverted  to  for 
two  purposes.    First,  we  desire  to  show  just  how  much 


lack  of  careful  observation  there  was,  or  how  mnch 
lack  of  perfect  recollection  there  is  iu  the  sworn  re- 
citals of  that  very  little  which  constitates  the  factum 
in  each  instance.  This  is  very  properly  noticeable, 
although  we  have  uniformly  admitted  that  the  wit- 
nesses are  of  the  highest  respectability.  This  lack  of 
observation  or  lack  of  recollection  tends  to  cloud  with 
uncertainty  that  important  branch  of  the  case.  Uncer- 
tainty in  his  proofs  is  fatal  to  the  party  who  holds  the 
affirmative. 

It  may  be  argued  that  Mr.  Davis'  testimony  sup- 
ports Mr.  Lord's  intimation,  that  whilst  he  steadied  he 
did  not  "guide"  the  hand  of  Mr.  Parish  in  making 
the  mark.  Such  an  argument  could  not  avail.  The 
testimony  of  Mr.  Davis  is  merely  negative :  he  did  not 
notice  or  has  forgotten  that  Mr.  Lord  had  any  thing  at 
all  to  do  with  making  the  mark.  Mr,  Lord  is  himself 
the  best  witness  on  such  a  point,  and  he  expressly  tes- 
tifies to  his  own  participation. 

That  Mr.  Lord  had  an  agency  in  the  act  of  making 
the  mark,  has  been  already  shown  by  the  references 
made  to  his  own  testimony.  But  another  reference 
should  be  made. 

At  this  point  of  his  cross-examination,  a  happy 
reminiscence  flashed  upon  the  memory  of  Mr.  Lord. 
Doubtless  it  will  be  argued  upon  as  showing  "sponta- 
niety  "  in  the  testator.     He  says : 

"  I  steadied  bis  hand  ;  but  I  happen  to  recollect  a  little 
incident,  that  one  of  the  strokes  of  the  crosB  had  been  made 
somewhat  imperfectly,  and  be  (Mr.  Parish)  with  bis  peo 
pressed  it,  as  appears  upon  the  mark  itself."  (I.  f.  417,419 
to  421.) 

If  there  Is  any  reliance  at  all  to  be  placed  on  tbe 
recollection  of  Mr.  Lord,  this  shows  that,  beyond  all 
possible  peradventure,  there  was  at  the  making  of  the 
mark  the  closest  contact  of  Mr.  Lord's  fingers  and  Mr- 
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will  confirm  the  concliision  that  Mr.  Lord  made  aU  the 
marks. 

As  to  this  second  codicil,  both  of  the  witnesses  ad- 
mit that  Mr.  Lord  indicated  to  the  testator  the  precise 
spot  where  the  mark  was  to  be  made.  (L  £  419,  552, 
590.)  Under  such  circumstances,  the  testator  makmg 
it,  if  he  had  done  so,  would  have  been  merely  follow- 
ing, perhaps  mechanically,  a  direction  given  him.  But, 
if  he  had  made  a  cross  on  being  Tnerely  told  to  do  so, 
as  he  had  never  made  that  precise  mark  before  the 
apoplectic  seizure,  I  must  admit  that  in  so  doing  he 
would  have  displayed  more  capacity  than  is  elsewhere 
exhibited  in  the  evidence. 

I  have  shown  that  Mr.  Lord,  towards  the  close  of  his 
testimony,  grew  quite  reluctant  to  mixing  himself  up  so 
much  with  the  marks  of  authentication,  and  so  distinctly 
proving  that  his  own  physical  strength  was  the  whole  mo- 
tive power  employed  in  their  formation.  So  either  by  the 
sudden  recall  of  some  trivial  circumstance,  or  by  the  more 
facile  medium  of  forgetfulness,  he  begins  to  draw  himself 
away  firom  such  immediate  and  direct  connection  with  the 
act  as  he  had  avowed  in  the  first  and  second  executions. 
This  tendency  exhibits  itself  quite  strongly  in  his  account 
of  the  third  factum,  that  is,  the  execution  of  the  second 
Codicil.  It  appears  still  more  strongly  in  the  testimony 
relating  to  the  third  and  last  of  these  Ck>dicils. 

Faotum  of  Third  Codicil. 

June^  1854. 

This  act  was  performed  at  a  time  when,  according  to 
the  general  tenor  of  the  evidence  as  given  by  the  propo- 
nent's witnesses,  the  testator  was  in  his  best  post-apoplec- 
tic condition.     {Ante,  p.  430.  431.) 

The  interview  was  brief,  and  veiy  little,  if  any  thing, 


of  them  was  "yes I"     Grood,  plain,  solid,  aubstaotial, 
Saxon  "yes!"  :    u^i 

If  reliance  can  be  placed  upon  the  testimony  of  wit- 
nesses— if  an  advocate  or  a  suitor  may  confide  in  Ae 
judgment  of  an  earthly  tribunal — I  may  be  permitted  to 
assert  here,  as  a  fixed  fact,  that  this  is  not  true.  Vn- 
doubtedly  it  was  an  entire  mistake.  Where  so  little  hap- 
pened that  memory  was  not  seriously  burdened,  where  the 
little  that  did  occur  was  to  form  his  client's  title  to  a  lai^ 
estate,  and  was  consequently  of  such  deep  importance,  ho^' 
did  it  happen  that  Mr.  Lord  was  so  grievously  mistaken  r 
His  general  and  acknowledged  tendency  to  construct  his 
facts  out  of  subsequent  inferences,  instead  of  taking  them 
from  the  storehouse  of  memory,  solves  this  question — and 
no  other  solution  is  possible. 

At  the  making  of  the  first  Codicil  the  testator's  bodily 
condition  was  such,  that  when  Mr.  Lord  was  long  aftw- 
wards  testifying,  he  was  constrained  6^  ku  reflection  to 
infer,  and  therefore  to  admit,  that  the  articulation  was 
faint  and  indistinct.  Consequently,  Mr.  Parish  is  then 
made  to  emphasize  and  to  point  the  confessedly  obscure 
sound  by  "  a  nod  or  a  nodding."  Indeed,  in  regard  (o 
■  each  and  every  "  assent "  obtained  at  that  early  period, 
Mr.  Lord  leaves  us  in  doubt  whether  it  was  given  hy  botb 
sound  and  nod  together,  or  by  either,  singly,  and  if  by  od? 
of  them  only,  then  by  which?    {Ante, p.  768,  776.) 

But  now,  in  1854,  more  than  four  yeare  after  the 
apoplectic  seizure,  he  tells  us  that  the  testator  was  in 
better  health  than  he  had  been  at  any  of  his,  Mr.  Lord's, 
previous  visits.  (I.  f.  483.)  And  this  fact  is  confirmed 
by  all  the  testimony.  In  June  1854,  he  was  in  bU 
highest  and  best  post-apoplectic  condition,  (infe,  p- 
430,  431.)  Consequently,  Mr.  Lord  could  not  infif 
any  other  state  of  facts  than  that  Mr.  Parish  was  able 
at  this  date  to  utter  "Yes"  with  clearness  an^^fe— 
tinctness.     So   he  tells  the  Court  that  the  testator  did 
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Thirdly ;  the  reverse  of  what  Mr.  Lord  says  on 
this  point,  is  justly  inferable  upon  the  whole  evi- 
dence. 

Lastly,  Mr.  Lord's  unhappy  facility  of  inferring  is 
abundantly  confessed  by  himself. 

I  will  prove  all  this:  Dr.  Markoe  testifies  that 
although  for  a  period  not  exceeding  six  months  next 
after  the  apoplectic  seizure,  there  was  some  degree 
of  resemblance  to  the  word  "  Yes  "  in  one  of  the  tes- 
tator's vocal  noises ;  yet  that  resemblance  gradually 
disappeared,  and  finally  nothing  ^  but  inarticulate 
sounds  were  emitted.  So  says  Dr.  Markoe,  and  his 
statement  is  corroborated  by  a  great  number  of  wit- 
nesses.    (Ante^  p.  446  to  448.)  % 

If  these  witnesses  are  not  mistaken,  it  stands 
proven  extrinsically,  in  addition  to  his  own  admis- 
sions, that  Mr.  Lord's  testimony  on  this  point  is  ail 
inference.  Thinks  Mr.  Lord  to  himself,  the  man  had 
grown  strong,  and,  of  course,  he  must  have  been 
able  to  speak  better.  But  the  witnesses  who  knew 
him  intimately,  and  could  not  forget  the  fact,  testify 
that  although  his  general  bodily  health  grew  better, 
his  articulation  grew  worse.  Is  not  this  in  harmony 
with  just  inferences  from  the  entire  mass  of  evidence? 
His  utterances,  at  first,  would  naturally  continue  more 
or  less  consonant  with  former  habits  of  distinct  arti- 
culation, even  though  mind  were  wholly  absent;  but 
as  time  elapsed,  the  momentum  of  habit  gradually 
spent  itself,  and  freed  from  the  guidance  of  intellect, 
his  utterances  became  more  and  still  more  vague  and 
indistinct,  until  they  were  reduced  to  a  mere  sound 
"  signifying  nothing." 

Though  on  this  point  we  might  safely  rely  on  the  con- 
flict which  is  thus  presented  between  Mr.  Lord's  narrative 
and  the  general  tenor  of  the  testimony  as  to  the  utterance 
of  Mr.  Parish,  we  must  not  pass  over  the  testimony  of 


did  happen.  Surely  this  must  be  so.  Por  at  least  four 
whole  years  previously  to  this  date,  the  testator  had  wholly 
lost  the  power  of  uttering  any  word  whatever.  {Jnte,p. 
446  to  448.) 

We  do  not  admit  that  if  Mr.  Parish  had  been  able  to 
ntter  some  words,  and  had  been  able  to  say  "  yes,"  that 
under  the  circumstances  of  the  case  it  woidd  have  amoimted 
to  any  thing.  Ability  to  send  back  a  "yes"  in  response 
to  interrogation,  is  not  sufficient  evidence  of  capacity  to 
make  a  testament.  When  we  have  a  man  who  can  say 
"  yes,"  and  can  say  no  more,  in  the  hands  of  those  who 
are  interested  in  procuring  "  yes  "  from  him,  it  is  easy  to 
see  what  must  result.  With  no  power  to  express  dissent 
— ^with  no  strength  of  will  to  dissent,  if  he  had  the  vocal 
power,  he  will  acquiesce  for  peace'  sake.  If  unable  to 
speak,  he  will  give  the  nod ;  if  he  has  the  power  to  say 
"  yea,"  he  will  of  course  answer  "  yea  "  to  every  thing  that 
is  proposed  to  him.  For  this  we  have  the  authority  of  old 
Swinburne.  (Pari  2,  §  24.)  Like  Sterne,  he  illustrates 
his  idea  very  happUy  at  the  expense  of  a  disfavored  class. 
However  fabulous  and  fanciful  the  story,  the  moral  is 
sound  and  unimpeachable. 

Swinburne  tells  us  that  in 

"  Thirty-niDth  Henry  VIII,,  a  monk  came  to  a  gcDtleman 
who  was  then  in  extremis,  to  make  hie  will.  I'he  monk 
asked  the  gentleman  if  he  would  give  EUch  a  maaor  and  lord- 
ship to  his  monastery.  The  gentleman  answered,  Yea.  Then, 
if  he  would  give  Buch  and  such  estates  to  such  pious  uses  ;  the 
gentleman  answered  Yea  to  them  all." 

The  heir-at-law,  in  that  case,  was  more  fortunate 
thao  Daniel  Parish.  He  happened  to  be  present.  The 
monk  had  no  control  over  the  house  in  which  the  dy- 
ing man  lay,  and  could  not  shut  out  the  kindred.  So, 
according  to  this  old  author,  when  the  heir  heard  the 
"  Tea,  yea,"  coming  so  freely  to  whatever  was  pro- 
posed, he  tried  his  own  skill  at  interrogation ;  he  in- 
quired, 


" '  Is  Dot  thia  monk  a  very  knare  ?  ' " 

"  '  Yea,'  responded  the  dying  man  1 ' 

In  the  present  case,  if  the  brothers  had  been  ad- 
mitted, and  allowed  to  ask  questions,  doubtless  though 
"Yea"  was  not  to  be  had,  they  could  have  gotten  nod 
for  nod  with  Mr.  Lord.  But  the  inspired  interpreter 
held  the  keys,  her  counsel,  her  friends  and  her  broker 
had  access:  for  the  brothers  there  was  no  admittance. 


The  Final  Mark. 

We  now  approach  the  last,  perhaps  the  most  im- 
pressive scene. 

On  his  direct  examination,  Mr.  Lord  stated,  in  refer- 
ence to  this  codicil,  that  he  asked  Mr.  Parish 

"  If  he  would  execute  it,  which  he  agreed  to  do,  and  did 
by  signing  his  mark."     (I.  f.  37.) 

That  is  a  pretty  clear  and  strong  assertion ;  but 
we  shall  presently  see  that,  as  at  every  other  impor- 
tant point,  he  here  gives  inference,  not  fact.  Mr.  Lord 
appears  to  have  had  present  to  his  mind,  the  very 
reasonable  presumption,  that  health  and  strength  would 
probably  carry  with  them  the  power  to  make  a  mark ; 
and,  therefore,  he  guessed  that  on  this  occasion  the 
testator  must  have  made  his  mark  himself.  Oii  cross- 
examination  he  says, 

"  I  have  no  recollection  at  this  time  whether  I  assisted 
him  in  making  his  mark  or  not."     (I.  f.  466.) 

If  there  was  no  other  witness  present,  it  might  well 
be  thought  to  stand  proven  that  Mr.  Parish  made  this 
mark.  Mr.  Lord  could  not  recollect  that  he  aided; 
there  was  the  mark ;  the  testator  was  strong  and 
healthy ;  his  left  hand  was  in  full  vigor,  and  perfectly 
under  bis  control.  He  had  served  a  four  years'  ap- 
prenticeship to  the  art  of  using  it ;  he  had  fed  himself, 


with  its  sole  aid,  at  more  than  three  thoasand  meals, 
and  of  course  he  had  become  quite  adroit  in  the  nse 
of  it     (I.  f.  844,  888.) 

I  do  not  cite  from  the  proponent's  apocrypha,  the 
sapposal,  that  in  front  of  the  Phoenix  bank,  the  tes- 
tator had  previously  and  without  aid,  made  marks,  and 
found  his  way  to  the  marking  place :  nor  do  I  cite  the 
two  thousand  dollars  of  Mr.  Tileston,  the  ten  dollars  for 
Mr.  Brown,  the  Jive  hundred  dollars  for  Gibson,  the 
Jive  institutioris  for  Donaldson,  or  the  eternal  sign  of 
inquiry  in  which  this  left-hand  had  so  often  manifested 
its  versatile  powers  and  asserted  adroitness.  It  needs 
no  aid  from  fiction  to  satisfy  any  one  that,  if  Mr. 
Parish  had  any  mental  capacity  on  the  15th  of  June, 
1854,  he  could  easily  have  made  his  mark  without 
help  after  he,  had  agreed  to  do  it,  and  the  place  had 
been  plainly  indicated  to  him.  (I.  f  37.)  Had  there 
been  no  witness  but  Mr.  Lord,  it  might  indeed  have 
been  presumed  that  the  mark  was  made  by  the  tes- 
tator. 

Had  any  thing  been  present  but  mere  flesh  and 
blood,  with  the  animal  instincts  which  often  survive 
a  total  prostration  of  intellect,  surely  the  testator  would 
have  at  least  performed  the  small  task  of  making  the 
mark.     Bat,  alas!  lie  could  not  even  make  a  mark. 

It  would  seem  as  if  the  proponent's  enterprise 
was  not  to  be  successful  at  any  point :  no  loop-hole 
was  to  be  left  for  a  possible  doubt.  The  case  was  not 
destined  to  contain  even  the  smallest  modicum  of  evi- 
dence on  which  any  rational  man  could  doubt  the  fact 
that  Mr.  Parish  was  a  mere  passive  instrument,  subject 
to  the  dominion  and  under  the  entire  control  of  those 
about  him. 

Let  us  hear  Mr.  Ward.     He  says, 

"  The  execution  of  the  papers  proceeded  by  Mr.  Lord'a  sup- 
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porting  the  arm,  I  believe  the  left  arm,  of  Mr.  Parish,  and 
the  paper  shows  what  Mr.  Parish  did."     (I.  f.  702,) 

Q.  "In  what  way  did  Mr.  Lord  support  the  arm  of  Mr. 
Parish  ?^'   ' 

A.  "  To  the  best  of  my  recollection,  with  both  his  hands 
clasped  upon  the  arm  of  Mr.  Parish — the  one  just  above  the 
TV-xist,  the  other  about  the  elbow."     (I.  f.  711.) 

Q.  "  Can  you  say  whether,  when  Mr.  Lord  thus  held  this 
&na  of  Mr.  Parish,  Mr.  Lord  guided  Mr.  Parish's  hand  to  the 
place  where  the  mark  was  made,  or  whether  Mr.  Parish  made 
tbe  motion  himself  with  his  own  force  ?" 

A.  "  I  cannot."     (I.  f.  713.) 

Of  course  he  could  not.  But  I  ask  yoTir  Honor  to 
contemplate  this  picture.  What  is  the  position  of  this 
gentleman  at  the  moment  the  mark  is  made  ?  His 
single  arm  is  held  in  the  double-fisted  grasp  of  his 
Tvife's  lawyer !  Did  not  the  lawyer  lead  it  forward  to 
the  place  for  the  mark,  and  guide  it  in  making  the 
mark  ?  That  lawyer  alone  could  tell  who  supplied  the 
motive  power,  who  gave  the  impetus.  He,  indeed,  has 
forgotten  all  about  it.  But  the  circumstances  show 
that  it  must  have  been  himself. 

AU  the  Marks. 

Let  us,  for  a  moment,  glance  at  these  four  acts  of 
pretended  authentication.  Though  there  are  but  three 
Codicils^  there  are  four  mark-makings.  The  first  and  the 
second  marks  are  admitted  to  have  been  made  under  the 
directing  will,  and  by  the  guiding  force  of  the  legatee's 
counsel  and  agent ;  reasonable  evidence  is  before  you  that 
the  third  was  made  in  the  same  way:  and,  as  to  the 
fourth,  made  when,  if  Mr.  Parish  was  a  sentient  partici- 
pator in  the  business  at  all,  there  is  no  imaginable  excuse 
for  his  inaction,  it  is  expressly  proven  that  he  was  handled 
and  treated  as  a  child  incapable  of  making  it ;  and  he  did 
not  make  it 


The   proponent  relies  upon  having  established,  that 


802 

during  the  postapoplectic  period,  Mr.  'Pariah  evinced  a 
degree  of  perception,  some  memoiy,  and  power  to  exert  a 
choice.  The  last  is  even  dignified  with  the  name  (^  jadg- 
ment,  and  called  an  exercise  of  reason.  We  have  denied 
that  any  manifestation  of  this  kind  ever  presented  itself 
which  deserves  the  slightest  notice;  and  we  have  sup- 
ported this  denial  by  occasional  references  to  the  distinction 
between  human  reason  and  animal  instinct.  This  hne  d 
argument  may  be  pronounced  dbrespectfui  to  the  memory 
of  Henry  Parish.  To  charge  us  with  such  an  intention  or 
with  any  act  having  such  a  tendency,  would  be  extremdy 
unjust. 

Henry  Parish,  from  boyhood'to  the  fatal  19th  of  July, 
1849,  sustained  an  unblemished  reputation.  In  all  the 
varied  transactions  of  an  active  life,  he  exhibited  no  traits 
of  character  but  such  as  indicated,  the  possession  of  high 
mental  and  moral  qualities.  He  was  amiable  in  temper, 
com-teous  in  manners,  generous  to  his  kinsmen,  connec- 
tions, and  friends— just  and  honorable  toward  all  men. 
He  was  sound  in  judgment,  carefully  adapting  means  to 
ends  in  such  a  degree  that  success  almost  invariably  at- 
tended his  undertakings.  In  a  word,  judging  by  all  his 
acts  occurring  prior  to  the  19th  of  July,  1849,  he  appears 
to  have  been  a  gentleman  of  unexceptionable  life  and 
manners  :  the  most  censorious  could  not  point  oat  a  de- 
fect, unless,  indeed,  a  more  marked  developement  of  relig- 
ious emotions  shoxdd  be  demanded.  We  have  gone  into 
the  most  minute  detaUs  of  his  inner  life  and  spread  them 
upon  the  record,  for  the  purpose  of  verifying  this  picture. 
We  have  succeeded  in  our  object.  We  have  put  down 
every  effort  of  the  proponent  to  impute  evil  to  him  in 
deed,  word,  or  thought.  Every  page  of  the  narrative 
which  we  have  presented  reflects  honor  upon  him.    We 


to  admit  to  probate  two  codicils  to  the  will  of  Henry  Parish,  da- 
ceased,  alleged  to  have  been  made  by  him,  one  on  the  15th  of  S^ 
tember,  1853,  and  the  other  on' the  15th  of  June,  1854. 

Statement  of  the  Casa— Tlie  WilL 

It  appears  that  Mr.  Parish,  white  in  conceded  health,  in  the  Aill 
possession  of  «ll  his  faculties,  and  after  much  deliberation,  frequent 
consultation  and  discussion  with  his  counsel,  on  the  20th  of  Septem- 
ber, 1642,  made  and  executed  his  last  will  and  testament.  Although 
his  attention  seems  to  have  been  afterward,  on  several  occasions,  at- 
tracted to  its  provisions,  and  although  he  must  have  Ireen  aware,  that 
the  devise  to  his  wife  of  two  pieces  of  real  estate,  in  the  city  of  New 
York,  (one  of  which  was  the  dwelling-house  occupied  by-  them,)  bad 
been  rendered  inoperative  by  the  sale  of  them,  and  although  he  was 
equally  conscious  that  his  estate  had  been  greatly  augmented,  and  was 
constantly  increasing  by  its  annual  accumulations,  yet  while  in  he&lth 
he  intentionally  and  deliberately  declined  to  make  any  alterations  in  its 
provisions,  and  for  nearly  seven  years,  notwithstanding  these  and  other 
changes,  persistently  adhered  to  it,  as  originally  framed  and  executed. 

It  is  seldom  that  so  much  intelligent  consideration,  fixedness  of  pur- 
pose, and  adherence  to  conclusions,  are  evinced  in  the  preparation  and 
execution  of  a  will. 

On  the  lUth  of  July,  1849,  Mr.  Parish,  while  in  the  apparent  enjoy- 
ment of  full  health,  was  struck  with  an  attack  of  paralysis,  described  by 
the  physician  as  hemiplegia. 

Whether  or  not  he  had  testamentary  capacity  after  that  period,  has 
been  the  subject  of  the  elaborate  investigation,  aitd  the  learned,  able, 
and  extended  discussions  in  these  cases. 

At  the  time  the  will  of  1842  was  made,  the  testator  had  no  child, 
and  mode  no  provision  for  any.  lie  never  had  one.  He  estimated  the 
total  of  his  estate,  real  and  personal  then,  to  be  (732,679.  By  this 
will,  he  gave  to  his  wife  tS31,000,  induding  the  two  pieces  of  real 
estate  subsequently  sold  by  him,  and  which  he  estimated  at  123,000. 
To  the  relatives  of  his  wife  he  gave  specific  legacies  amounting  to 
195,000.  At  the  time  of  his  nttack,  although  he  had  reduced  the  pro- 
vision mode  for  his  wife,  $23,000,  by  the  sale  of  the  two  pieces  of  real 
estate  mentioned,  yet  he  had  increased  the  value  of  the  New  Orleans 
real  estate  given  to  her,  by  »n  expenditure  thereon  amounting  to 
(31,500,  and  by  addition  to  his  furjiiture,  paintings,  stntuary,  silver, 
&c.,  equal  to  about  the  sum  of  (25,000,  all  which,  by  the  provisions 
of  the  will,  were  given  to  her.    He  liad  therefore  kept  good  the  amount 
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indicated,  so  that  on  the  1st  of  July,  1849,  it  amounted,  according  to 
his  estimate,  to  about  the  sum  of  $350,000. 

lie  thus,  on  grave  deliberation,  gave  to  his  wife  and  her  relations 
nearly  two-thirds  of  his  whole  estate  as  it  then  existed.  By  his  will  he 
also  gave  specific  legacies  to  various  relatives  of  his  own  blood,  and  to 
personal  friends,  amounting  in  the  aggregate  to  the  sum  of  $270,000, 
and  then  gave  the  residue  and  remainder  of  his  estate  to  his  two  only 
and  surviving  brother Sy  Daniel  Parish  and  James  Parish,  The  amount 
they  would  have  taken,  according  to  the  testator's  estimate  of  his  estate, 
at  the  date  of  his  will,  if  it  had  then  taken  eflect  by  his  death,  (an  event 
which  it  is  apparent  he  did  not  then  contemplate  as  likely  soon  to  hap- 
pen, being  then  54  years  of  age,  and  in  apparent  good  health.)  would 
be  about  the  sum  of  $18,000  to  each,  less  than  the  amount  of  the  lega- 
cies given  to  each  of  his  sisters.  The  small  sum  given  to  his  brothers, 
in  comparison  to  the  amount  given  to  others,  and  the  language  used  in 
the  will,  as  applicable  to  this  residuary  devise,  are  convincing  evidence 
to  our  minds  of  the  testator's  intention  to  give  permanency  to  the  dis- 
position of  his  property  then  made  by  him,  and  of  his  expectation  that 
this  residue  would  ultimately  secure  to  his  brothers  such  an  ample  por- 
tion of  his  estate,  as  would  evince  his  affection  for  them,  and  satisfy 
them  that  their  just  and  natural  right  to  share  in  his  estate  had  been 
fully  recognized  by  him.  His  solicitude,  in  the  -first  place,  to  make 
ample  provision  for  his  wife,  is  clearly  apparent  from  the  testimony  of 
Mr.  Havens.  He  was  not  only  desirous  of  securing  her  such  a  portion 
of  his  estate  as  would  enable  her  to  maintain  her  established  position  in 
society,  and  supply  to  her  all  the  wants  and  luxuries  to  which  she  had 
been  accustomed,  but  he  was  also  anxious  that  the  provision  should  be 
so  ample,  that  a  carping  and  fault-finding  world  should  so  esteem  it. 
As  already  observed,  by  his  will,  he  constituted  his  two  brothers  his 
residuary  devisees,  and  declared  (and  such  declaration  controls  this 
residuary  clause)  that  he  intends  his  will  not  only  to  apply  to  the  prop- 
erty then  owned  by  him,  "  but  to  all  that  may  be  thereafter  acquired^  by 
purchase^  descent^  distribution^  or  otherunse.^* 

At  this  time  the  testator's  income  was  about  $60,000  annually,  and 
his  expenses  were  about  $10,000  a  year.  Without  any  extraordinary 
expenses  or  outlays  on  his  part,  the  testator  must  have  been  aware  that 
his  estate  would  be  augmented  by  its  natural  increase  by  about  the  sum 
of  $50,000  annually,  and  this  entirely  independent  of  the  additions  by 
profitable  investments,  and  other  uses  of  his  means,  which  it  is  it  appar- 
ent were  employed  by  him  to  increase  his  wealth.  The  inventory  of 
his  estate  made  by  him  July  1,  1849,  shows  it  had  increased  in  seven 
years,  at  the  valuation  he  then  put  upon  the  various  items  of  his  prop- 
erty, about  the  sum  of  $200,000 ;  and  add  thereto  the  expenditure  on 


the  Union  Place  property  over  and  above  his  estimate  of  its  value, 
t52,000,  and  die  actual  increase  was  ovef  t250,000.  He  was  therefore 
well  aware,  that  by  the  terms  of  his  will,  these  augmentations  of  bis 
estate  would  fall  into  the  residuary  clause,  and  go  to  his  brothers. 
Their  portion  of  his  estate,  he  must  have  seen,  would  be  munUiceDt, 
and  such  as  brothers  in  these  circumstances  would  naturally  expect 
from  a  wealthy  brother,  dying  without  issue,  after  making  ample  pro- 
vision for  his  widow. 

The  testator  witnessed  this  augmentadon  with  full  knowledge  of 
its  destination,  and  with  the  certainty  of  its  continuance  and  increase, 
for  the  period  of  seven  years,  without  any  inUmation  of  a  change  of 
his  purposes,  or  expressing  any  wieh  to  divert  it  to  different  objects. 

Such  was  the  permanent  character  of  the  disposition  mitde  by  the 
t<!stator  of  hie  estate  in  full  health,  and  such  his  final  and  settled  purpose 
in  reference  to  it,  down  to  the  time  of  his  attack  in  July,  1649.  From 
thence  till  his  death,  in  March,  1856,  the  wife  of  the  deceaited  was 
hardly  ever  absent  from  his  presence,  nnd  she  and  her  relatives  were 
his  constant  companions  and  attendants,  to  the  exclusion  almost  wholly 
of  his  own  relations,  with  whom  up  to  this  period,  it  would  appear,  ho 
had  always  lived  on  terms  of  intimacy  and  cordiality. 

The  First  Codicil. 

Mr.  Parish  having  recovered  from  the  severity  of  his  attack,  a  oodi* 
cil  was  prepared  at  the  suggestion  of  Mrs.  Parish,  for  him  to  execute, 
and  which  was  executed  on  the  29th  of  August,  1849,  whereby  the  tes- 
tator gave  to  hia  wife  certain  real  estnte,  amounting  in  value  t«  aboat 
the  sum  of  $200,000.  The  learned  counsel  who  drew  tliis  codicil  at 
the  request  of  the  devisee,  and  superintended  its  execution,  having,  as 
he  says,  fenrs  thst  others  might  have  doubta  of  the  testamentary  capa- 
city of  the  testator,  recommended  that  it  should  be  re-executed  when 
his  health  and  mind  should  have  improved  ;  and  it  being  supposed  that 
such  improvement  had  taken  place,  it  was  accordingly  re-executed  on 
the  17th  of  December,  1849. 

The  Second  Codicil. 

In  September,  1853,  Mrs.  Parish  and  her  brother  having  made  aii 
estimate  of  the  estate  of  Mr.  Parish  as  it  then  was,  and  valuing  tite 
same  at  (1,186,960,  Mrs.  Parish  drew  up  instructions  for  the  dtspod- 
tion  of  about  (500,000  of  personal  property,  and  employed  (he  same 
counsel  who  had  drawn  the  codicil  of  1849,  to  prepare  another  for  Mr. 
Parish  to  execute,  disposing  of  this  amount  of  personal  estate,  all  of 


which  was  to  be  ^ven  to  Mrs.  Parish,  except  the  suinof  I  52,0(K)  in- 
vested in  stocks,  to  be  given  to  certain  charities.  It  was  claimed  by 
Mrs.  Paristi  that  nearly  all  of  this  property  was  then  hers,  by  virtue 
of  gitls  from  her  husband  since  his  attack,  inter  vivos,  and  the  nominal 
title  to  which  had  been  changed  by  her  from  his  name  into  hers.  This 
codicil  was  doubtless  prepared  in  consequence  of  the  suggestion  of  the 
counsel,  that  grave  doubts  were  entertained  of  the  validity  of  these 
gifts  inter  vivos.  A  codicil  was  accordingly  prepared  (incorporating 
into  it  the  codicil  of  1849),  by  which  personal  property  amounting  to 
$949,460  was  given  to  Mrs.  Parish,  and  $50,000  to  be  divided  among 
certam  enumerated  charitable  institutions.  It  also  revoked  the  appoint- 
ment of  Daniel  Parish  as  one  of  the  Executors  of  the  will  of  1842,  and 
the  legacy  of  110,000  given  to  him  by  that  will. 


The  Third  CkKliciL 

On  the  15th  of  June,  1854,  a  third  codicil  was  prepared  by  the 
same  counsel  at  Mrs.  Parishes  suggestion,  and  which  was  executed  on 
that  day,  which  revoked  the  residuary  gift  and  devise  in  the  will  of 
1842  to  the  brothers  Daniel  and  James,  and  installed  Mrs,  Parish  in 
their  place  as  the  devisee  of  the  whole  residue  of  his  estate. 

His  Alleged  Desire  to  Revoke  the  Legaoies  to 

his  Nieoes  and  Nephews. 

It  would  seem  ftom  the  testimony,  if  Mr.  Parish's  signs  and  ges- 
tures were  correctly  interpreted,  that  it  was  his  will,  at  the  time  of  the 
re-execution  of  the  codicil  in  December,  1849,  to  revoke  and  annul  the 
specific  legacies,  amounting  to  the  sum  of  $130,000,  given  by  the  origin 
nal  will  to  the  children  of  his  brothers  Daniel  and  James  ;  and  it  ap- 
pears he  was  only  deterred  from  insisting  that  it  should  then  be  done, 
by  the  remark  of  the  counsel,  *'  that  he  wished  it  might  not  then  be 
done ;  that  it  would  fatigue  and  disturb  Mr.  Parish ;  that  it  would  re- 
quire a  great  deal  of  deliberation ;''  and  by  the  assurance  given  by  the 
counsel,  '^  that  he  could  come  and  do  it  at  some  other  time."  At  the 
time  of  the  preparation  and  execution  of  the  codicil  of  September, 
1858,  in  the  numerous  interviews  and  consultations  had  in  reference  to 
it,  it  does  not  appear  from  the  testimony  that  any  suggestion  was  made 
by  the  counsel  to  Mr,  or  Mrs.  Parish  in  reference  to  the  revocation  of 
these  legacies,  or  that  the  subject  was  alluded  to  by  either  Mr.  or  Mrs. 
Parish.  At  the  time  of  the  preparation  of  the  codicil  of  June,  1854, 
in  an  interview  between  Mrs.  Parish  and  the  counsel,  in  Mr.  Pariah's 


presence,  the  again  tupffultd  that  Mr.  Parish  wished  to  revoke  these 
legacies,  and  the  counsel  understood  Mr.  Parish  as  so  desiring  ;  but  cHi 
a  suggestion  of  the  counsel,  that  "  it  would  be  harsh  to  do  so,"  the  sub- 
ject was  dropped. 

It  is  apparent,  if  Mr.  Parish  had  a  wish  on  this  subject,  and  it  was 
corcectly  understood,  it  was  not  carried  into  effect  by  those  around  him, 
«nd  who  were  alone  competent,  or  had  the  power  to  impart  vigor  and 
give  effect  to  his  wishes.  At  any  rate,  their  revocation  was  pot  incor- 
porated into  either  of  tlie  codicils  of  December,  1849,  or  of  June, 
1854.  It  ia  therefore  undeniable,  that  if  these  codicils  expressed  apor- 
lion  of  his  wishes  aa  to  the  disposition  of  his  property,  they  &iled  to 
give  expression  to  the  uhole  of  them,  and  that,  as  to  tliis  large  sum  of 
money,  it  took  a  direction,  if  Mr.  Parish's  gestures  and  signs  were  cor- 
rectly interpreted,  contrary  to  his  expressed  and  earnest  intentions ; 
and  his  acquiescence  in  the  suggestions  made,  if  he  did  so  acquiesce, 
shows  conclusively  the  feebleness  of  his  purposes,  and  his  ready  sub- 
mission to  the  will  of  others. 


Decision  of  the  Surrogate  and  Supreme  Court. 

The  Surrogate  of  New  York,  after  a  most  protracted  examinatitm 
of  witnesses,  with  the  opportunity  of  hearing,  and  himself  t^ing  down 
their  testimony,  carefully  weighing  and  arranging  it  as  the  investigation 
proceeded,  scrutinizing  each  witness,  and  his  manner  on  the  stand,  with 
the  great  advantage  of  personally  sedng  the  intelligence,  candor,  accit- 
racy,  and  truthfulness  of  each  ;  aided  by  the  elaborate  discussions  and 
critical  analysis  of  the  facts  by  the  able  and  distinguished  counsel  em- 
ployed in  the  case — found  and  decided  as  matter  of  fact  that  the  testa- 
tor had  not  testamentary  capacity  on  the  15th  of  September,  1S53,  or 
on  the  15th  of  June,  1854,  to  make  the  two  codicils  of  those  dates  re- 
spectively, and  that  they  were  not  his  will  or  any  part  thereof,  and  he 
refused  to  admit  the  same  to  probate.  Hiis  decree  has  been  affirmed 
by  the  general  term  of  the  Supreme  Court,- and  from  that  deinsion, 
those  dfuming  the  codicils  to  be  valid,  have  appealed  to  t^  Court. 


The  Principles  of  Law. 

Before  proceeding  to  the  examination  of  the  facts  in  the  presmt  case, 
it  may  ^d  us  in  arriving  at  a  correct  conclusion  to  advert  to  a  few  rules 
of  law,  which  it  ia  deemed  are  well  recognized  and  long  established : 
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up  in  his  mind  so  as  to  know  what  his  property  was,  and  who  t^oae 
persons  were,  that  then  were  the  objects  of  his  bounty,  then  he  was 
competent  to  make  his  will." 

In  Marsh  vs.  Tyrrell  (2  Flagg^  12^))  that  experienced  and  learned 
judge,  Sir  John  Nicholl,  said  :  "  It  is  a  great  but  not  uncommon  error 
to  suppose  that,  because  a  person  can  understand  a  question  put  to 
him,  and  can  give  a  rational  answer  to  such  question,  he  is  of  perfect 
sound  mind,  and  is  capable  of  making  a  will  for  any  purpose  whatever ; 
whereas  the  rule  of  law,  and  it  is  the  rule  of  common  sense,  is  far  oiher- 
wise :  the  competency  of  the  mind  must  be  judged  of  by  the  nature  of 
the  act  to  be  done,  from  a  consideration  of  all  the  circumstances  of  the 
case." 

The  observations  of  Erskinb,  J«  (3  Moore^  Friv,,  C,  Reps^  282- 
290 ;  Harwood  vs.  Baker),  a  case  not  unlike  that  now  under  considera- 
tion in  some  of  its  leading  features,  are  worthy  of  note.  He  says :  "  But 
their  lordships  are  of  opinion  that,  in  order  to  constitute  a  sound  dis- 
posing mind,  a  testator  must  not  only  be  able  to  understand  that  he  is 
by  his  will  giving  the  whole  of  his  property  to  one  object  of  his  regard, 
but  that  he  must  have  also  capacity  to  comprehend  the  extent  of  his 
property,  and  the  nature  of  the  claims  of  others,  whom,  by  his  will,  he  is 
excluding  from  all  participation  in  that  property  j "  and  he  justly  and 
truthfully  adds,  ^^  that  the  protection  of  the  law  is  in  no  cases  more  need- 
ed than  it  is  in  those  where  the  mind  has  become  too  much  enfeebled 
to  comprehend  more  objects  than  one,  and  most  especially  when  that  one 
object  may  be  so  forced  upon  the  attention  of  the  invalid  as  to  shut  out 
all  others  that  might  require  consideration ;  and  therefore  the  question 
which  their  lordships  propose  to  decide  in  this  case  is  not,  whether  Mr. 
Baker  knew  when  he  was  giving  all  his  property  to  his  wife,  and  exclud 
ing  all  his  other  relations  from  any  share  in  it ;  but  whether  he  was  at  that 
time  capable  of  recollecting  who  those  relations  were,  of  understanding 
their  respective  claims  upon  his  regard  and  bounty,  and  of  deliberately 
forming  an  intelligent  purpose  of  excluding  them  from  any  share  of  his 
property."  Mr.  Justice  Washington,  in  Harrison  vs.  Rowan  (3  Wash. 
C.  (7.,  385,  386),  speaking  of  the  capacity  of  a  testator  necessary  to  a 
valid  will,  remarks :  "  He  must,  in  the  language  of  the  law,  have  a  sound 
and  disposing  mind  and  memory.  In  other  words,  he  ought  to  be  ca- 
pable of  making  his  will  with  an  understanding  of  the  nature  of  the  busi- 
noss  in  which  he  is  engaged,  a  recollection  of  the  property  he  means  to 
dispose  of,  of  the  persons  who  are  the  objects  of  his  bounty,  and  the 
manner  in  which  it  is  to  be  distributed  between  them." 

In  Ben,  vs.  Johnson  (2  Southard^  i?.,  454),  the  Chief-Justice,  in 
charging  the  jury  on  this  point,  said,  "  that  a  disposing  mind  and  niem. 
ory  is  a  mind  and  memory  which  lias  the  capacity  of  recollecting,  dis- 
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each  other,  and  be  able  to  form  some  rational  judgment  in  relation  to 
them." 

In  1828,  Chancellor  Walworth,  in  Clarke  vs.  Wisher  (1  Paige, 
171),  said :  '^  The  general  principles  in  relation  to  the  capacity  of  a  per- 
son to  make  a  will  are  well  understood.  He  must  be  of  sound  and  dis- 
posing mind  and  memory,  so  as  to  be  capable  of  making  a  testament- 
ary disposition  of  his  property  with  sense  and  judgment  in  reference  to 
the  situation  and  amount  of  such  property,  and  to  the  relative  claims  of 
different  persons  who  are  or  might  be  the  objects  of  his  bounty."  In 
that  case,  the  Chancellor  reversed  the  decision  of  the  Surrogate,  which 
admitted  the  will  of  John  Fisher  to  probate.  The  testamentary  capa- 
city of  John  Fisher  was  again  the  subject  of  a  judicial  investigation  be- 
fore Vice-Chancellor  Sandfobd,  in  1845  and  1846  (3  Sand,  Ch,  Beps^ 
351),  and  he  held  that  he  had  testamentary  capacity.  This  decree  was 
reversed  on  appeal  by  the  Chancellor,  who  held  the  will  void,  and  this 
Court  on  appeal  affirmed  the  decree  of  the  Chancellor  (2  Corns.  Beps,^ 
498).  It  is  stated  in  a  note  by  the  reporter,  that  a  majority  of  this 
Court  were  of  the  opinion,  upon  all  the  facts,  that  the  Chancellor  had 
properly  set  aside  the  will,  but  without  passing  upon  the  question  as  to 
the  degree  of  mental  capacity  necessary  to  make  a  will,  afiirming  the 
proposition  that  the  testator  in  that  case  had  not  testamentary  capacity. 
Shankland,  J.,  said  that,  regarding  as  he  did,  the  cases  of  Stetoart  vs. 
Lispenard  (26  Wend^  255)  and  Blanchard  vs.  Nestle  (3  Bento,  37)  as 
fixing  the  standard  of  testable  capacity  at  any  point  above  that  of  the 
idiot  and  lunatic,  the  will  cannot  be  declared  void  for  the  want  of  a 
sound  disposing  mind. 

The  Case  of  Stewaxt  vs.  Lispenard. 

The  case  of  Stewart  vs.  Lispenard  has  challenged  much  discussion 
in  this  State,  and  has  not  been  regarded  with  favor  by  the  Bench  or  the 
Bar.  The  circumstances  under  which  it  was  heard  and  decided  on  the 
part  of  the  Court,  are  such  as  to  carry  with  it  little,  if  any,  weight  of 
authority.  In  that  case,  the  will  of  a  person  conceded  to  be  but  a  slight 
.remove,  in  intellectual  power,  above  an  idiot  was,  by  the  decree  of  that 
Court,  directed  to  be  admitted  to  probate.  The  argument  of  the  case 
was  commenced  in  that  Court  on  the  21st  of  December,  1841,  and  con- 
cluded on  the  24th.  On  the  31st  of  that  month,  the  last  day  of  the 
official  term  of  one-fourth  of  the  Senate,  the  case  came  up  for  decision, 
and  was  decided,  with  little  opportunity  for  an  examination  of  the 
facts,  which  the  report  says  were  contained  in  a  voluminous  case  of  up- 
wards of  300  pages,  and  without  the  benefit  of  any  written  opinion,  ex- 
cept that  of  Senator  Livingston  (and  which  has  since  been  published), 
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the  wills  of  excessively  weak  persons,  and  by  those  lie  says  he  means  per- 
sons of  the  lowest  degree  of  mental  capacity,  where  there  is  a  glimmer 
rather  than  light,  are  to  be  sustained,  and  he  says  "  we  must  submit  to  it, 
whatever  may  be  our  opinion  as  to  its  necessity,  propriety,  or  expediency.'* 
This  Court,  in  two  late  cxises  under  its  consideration  {Buel  vs.  Mc- 
Greggor,  and  in  the  matter  of  the  will  of  Richard  Ustick),  has  not  con- 
sidered this  rule  as  of  obligatory  force  upon  it,  but  has  been  disposed 
id  give  the  language  used  in  the  statute  its  natural  and  obvious  import 
and  meaning.  We  have  held  that  it  is  essential  that  the  testator  has 
sufficient  capacity  to  comprehend  perfectly  the  condition  of  his  prop- 
erty, his  relations  to  the  persons  who  were,  or  should,  or  might  have 
been  the  objects  of  his  bounty,  and  the  scope  and  bearing  of  the  provi- 
sions of  his  will.  lie  must,  in  the  language  of  the  cases,  have  sufficient 
active  memory  to  collect  in  his  mind,  without  prompting^  the  particulars 
or  elements  of  the  business  to  be  transacted,  and  to  hold  them  in  his 
mind  a  sufficient  length  of  time  to  perceive  at  least  their  obvious  rela- 
tions to  each  other,  and  be  able  to  form  some  rational  judgment  in  rela- 
tion to  them.  A  testator  who  has  sufficient  mental  power  to  do  these 
things  is,  within  the  meaning  and  intent  of  the  Statute  of  Wills,  a  per- 
son of  sound  mind  and  memory,  and  is  competent  to  dispose  of  his  es- 
tate by  will. 

Second  Principle  of  Law. 

We  are  next  to  consider  upon  whom  the  law  casts  the  burthen  of  «- 
tahlishing  the  will  of  a  deceased  person.  The  party  producing  the  paper 
or  the  proponent  of  a  will  makes  the  allegation  that  it  is  the  will  or  the 
wish  of  a  fre«  and  competent  testator,  and  the  onus  probandi  is  upon 
the  party  propounding  the  alleged  testamentary  paper.  The  conscience 
of  the  Court  is  to  bo  satisfied  by  the  party  setting  up  the  will,  that  it  is 
the  will  of  a  free  and  capable  testator.  This  clearly  recognized  rule  is 
well  expressed  by  Parke,  B,,  in  delivering  the  judgment  of  the  Judicial 
Committee  of  the  Privy  Council  in  Barry  vs.  Bultin  (1  Curt.,  637  ;  2 
Moore,  P,  (7.,  480),  where  ho  says :  "  The  rules  of  law,  according  to 
which  cases  of  this  nature  are  to  be  decided,  do  not  admit  of  any  dis- 
pute, and  they  have  been  acquiesced  in  on  both  sides.  These  rules  are 
two :  the  first,  the  ^nus  probandi^  lies  in  every  case  upon  the  party 
propounding  the  will,  and  he  must  satisfy  the  conscience  of  the  Court 
that  the  instrument  so  propounded  is  the  last  will  of  a  free  and  capable 
testator."  Again  :  "  In  all  cases,  this  onus  probandi  is  imposed  on  the 
party  propounding  a  will."  In  the  late  case  of  Browning  vs.  Budd  (6 
Moore,  P.  C,  430)  the  same  learned  Judge  said :  "  llieir  lordships  have 
to  apply  to  the  facty  of  the  case  the  established  rule  on  this  subject  laid 
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its  most  important  portion,  with  the  undisputed  facts  to  which,  upon  s 
superficial  view,  it  might  seem  repugnant." 

In  Baker  vs.  Butt  (2  Moorf,  P.  C,  317),  Parkb,  B.,  said :  "  No 
rule  has  been  acted  upon  in  the  Court  below  which  has  nut  been  long 
observed,  not  only  in  the  Ecclesiastical  Courts,  but  those  of  common 
law.  .  ,  .  For  if  the  party  upon  whom  the  burthen  of  the  proof  of 
any  fact  lies,  either  upon  his  own  case,  'where  there  is  no  conflicting  tes- 
timony, or  upon  the  balance  of  evidence,  fiuls  to  satisfy  the  tribunal  of 
the  truth  of  the  proposition  which  he  has  to  maintatu,  he  must  /ail  in 
his  suit,  and  that  in  a  court  of  probate  where  the  onut  prohandi  most 
undoubtedly  lies  upon  the  party  propounding  the  will,  if  tke  conscience 
of  the  Judge,  upon  a  careful  and  acoui-ate  consideration  of  all  the  evi- 
dencc,  on  both  sides,  is  not  judicially  satisfied  that  the  paper  in  question 
does  contain  the  last  will  and  teatament  of  the  deceased,  the  Court  is 
bound  to  pronounce  its  opinion,  that  the  instrument  is  not  entitled  to 
probate ;  and  it  may  frequently  happen  that  this  may  be  the  result  of 
an  inquiry,  in  cases  of  doubtful  competency  in  particular,  without  the 
imputation  of  wilful  perjury  on  either  side ;  or  it  may  be  the  judge 
may  not  be  satisfied  on  which  side  the  perjury  is  committed,  or  whether 
it  certainly  exists." 

The  same  rule  is  distinctly  recognized  and  enunciated  by  the  Su- 
preme Court  of  Massachusetts  in  Croanittffshield  vs.  Croviningthield 
(2  Gray,  526),  It  was  there  held,  in  accordance  with  the  universal  rule, 
that  the  burthen  of  proving  the  sanity  of  the  testator  is  upon  him  who 
offers  the  will  for  probate,  and  this  burthen  does  not  shift  upon  evi- 
dence of  his  sanity  being  given  by  the  subscribing  witnesses.  Thomas, 
J.,  in  an  able  and  learned  opinion,  says  :  "  When  one  dies  owning  real 
and  personal  estate,  the  law  fixes  its  descent  and  distribution.  Under 
certain  conditions,  however,  it  gives  to  such  owner  the  power  to  make 
B  disposition  of  his  property,  to  take  effect  after  his  death.  Tbis  is 
done  by  a  lost  will  and  testament.  To  make  such  will,  certain  capaci- 
ties are  requisite  in  the  maker,  and  certain  formalities  for  its  due  execu- 
tion. .  ,  .  When,  therefore,  a  will  is  offered  for  probate,  to  establish 
it,  lo  entitle  it  to  such  probate,  it  must  be  shown  that  the  supposed  tes- 
tator had  the  requisite  legal  capacities  to  make  the  will ;  to  wit,  that  he 
was  of  full  age  and  of  sound  mind,  and  that  in  makiug  it  the  requisite 
formalities  have  been  observed.  The  heirs-at-law  rest  securely  upon 
the  statutes  of  descent  and  distributions  until  some  legal  act  has  been 
done,  by  which  their  rights  under  the  statutes  have  been  lost  or  impaired. 
.  .  .  Upon  whom,  then,  is  the  affirmative?  The  party  ofTering  the  will 
for  probate  says  in  effect.  This  instrument  was  executed  with  the  requi- 
site formalities,  by  one  of  full  age  and  of  tound  mind, — and  he  must 
pi-ove  it ;  and  this  is  to  be  done,  not  by  showing  merely  that  the  tesia- 
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required  for  sudi  a  purpose ;  and  further,  keeping  in  mind  Uiat  the  dis- 
position in  question  was  not  in  accordance  with  any  purpose  delib- 
erately formed  before  his  mind  became  enfeebled  by  disease,  we  oorae 
to  the  examination  of  the  witnesses  whose  evidence  is  relied  on  as  prov- 
ing that  at  the  time  of  the  executing  the  will  in  question,  he  was  fully 
cv^mpetent  to  form,  and  did  deliberately  form,  the  intention  of  leaving 
to  his  wi£fr  the  whole  of  his  property." 

It  seons  to  us  that  these  eases  fully  establish  the  following  propo- 


1.  That  in  all  eases  the  party  propounding  the  will  is  bound  to 
pni>Te  to  the  satis&ctiaii  of  the  Court  thai  the  paper  in  question  does 
dc«Lii«  the  wul  of  the  deeeased^  and  that  the  sn|^>oBed  testator  was,  at 
the  time  «>f  making  and  publishing  the  document  propounded  as  his 
wilL  eJf  sound  and  di^osing  mind  and  meniory. 

d.  That  ihss  buiden  is  not  shifted  during  the  |»>ogres8  of  the  trial, 
and  ss  rvt  rerix^Ted  by  proof  cf  the  fmeimm  of  tlie  will,  and  the  testa- 
■we:^^  (ocipet^ficy  by  the  auesdng  witnesBes^  but  remains  with  the 
fiftny  «»pc5;rar  «?  ^he  wUL 

;SL  TVtf  i£  sfv  A  a  earful  and  accurate  cvmsidemtion  of  all  the  eri- 
4«»i.v  OK  K  c^  s»>es.  the  eocaaeience  of  the  Coort  is  not  judicially  satis- 
6ed  ikas  the  fu^f^H'  is  cvestioa  does  conlain  the  \kX  will  of  the  de- 
<mbiaL  taae  Co<£tt  »  K>ani  »>  proeotaaee  its  opinkMt  dttt  the  iBstrvment 

4.  Pass  wMK  :«  b  scc^ri:  :o  etstarl^^  n  pnntoior  wHL  to  oTertfarow 
a  7rtcr  oae  jrrttf^r  *:y  x^  tescaccr  ia  healsk.  a^d  nwirr  *  ^■T^ipt'f'fyT*  orf 
bincoL  .ui  iRinf.  sfti  whack  b  free  firoin  dQ  s^^adon,  and  when 
»^11  was  Ka»Se  in  eoiKcI^  henkk.  awi  in  hoetilifty  to 
«k»  Qcvv^^^s;^  cf  ;aie  fx^st «»»  :  ia  :smder  case  tfe  prior  will  b  to  prevail, 

111  ^  iir-    r^P^  >ir-nr  ^ir  V  Ifcmi  am?r  hiil  a  <IIL   'Andakothe 
w*l-.  -s)^  V  7rwi..'.  «Ujess  :kr  mhiinmai  «:^  «»  ao  wwwqi  to 
^wfttfcrV  unmcxHKw  as  ic*  Imkv^  mm  ^mmS^  ttal  it 

X  T)«ic  ?r  S$^  a»/c  ai»  ^nor  ?t  ^he  C«}UKt  to 
^  ic^  ci6«i^  5?  ^r^TSOfi  ife.  wktcir  xrsro  ^^<cb^ 

jstSftCU€e$  ^i  ^«K«MG!^ail«£ 
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required  for  such  a  purpose ;  and  further,  keeping  in  mind  that  the  dis- 
position in  question  was  not  in  accordance  with  any  purpose  delib- 
erately formed  before  his  mind  became  enfeebled  by  disease,  we  come 
to  the  examination  of  the  witnesses  whose  evidence  is  relied  on  as  prov- 
ing that  at  the  time  of  the  executing  the  will  in  question,  he  was  fully 
competent  to  form,  and  did  deliberately  form,  the  intention  of  leaving 
to  his  wife  the  whole  of  his  property." 

It  seems  to  us  that  these  cases  fully  establish  the  following  propo- 
sitions : 

1.  That  in  all  cases  the  party  propounding  the  will  is  bound  to 
prove  to  the  satisfaction  of  the  Court  that  the  paper  in  question  does 
declare  the  will  of  the  deceased,  and  that  the  supposed  testator  was,  at 
the  time  of  making  and  publishing  the  document  propounded  as  his 
will,  of  sound  and  disposing  mind  and  memory. 

2.  That  this  burden  is  not  shifted  during  the  progress  of  the  trial, 
and  is  not  removed  by  proof  of  the  factum  of  the  will,  and  the  testa- 
mentary competency  by  the  attesting  witnesses,  but  remains  with  the 
party  setting  up  the  will. 

3.  That  i^  upon  a  careful  and  accurate  consideration  of  all  the  evi- 
dence on  both  sides,  the  conscience  of  the  Court  is  not  judicially  satis- 
fied that  the  paper  in  question  does  contain  the  last  will  of  the  de- 
ceased, the  Court  is  bound  to  pronounce  its  opinion  that  the  instrument 
is  not  entitled  to  probate. 

4.  That  when  it  is  sought  to  establish  a  posterior  will,  to  overthrow 
a  prior  one  made  by  the  testator  in  health,  and  under  circumstances  of 
deliberation  and  care,  and  which  is  free  from  all  suspicion,  and  when 
the  subsequent  will  was  made  in  enfeebled  health,  and  in  hostility  to 
the  provisions  of  the  first  one ;  in  such  case  the  prior  will  is  to  proTail, 
unless  he  who  sets  up  the  subsequent  one  can  satisfy  the  conscience  of 
the  Court  of  Probate  that  ne  has  established  a  will.  And  also  the  prior 
will  is  to  prevail,  unless  the  subsequent  one  is  so  proven  to  speak  the 
testator's  intentions,  as  to  leave  im>  doubt  that  it  does  so  speak  them. 

5.  That  it  is  not  the  duty  of  the  Court  to  strain  after  probate,  nor 
in  any  case  to  grant  it,  where  grave  doubts  remain  unremoved,  and 
great  difficulties  oppose  themselves  to  so  doing. 

6.  That  the  heirs  of  a  deceased  person  can  rest  securely  upon  the 
statutes  of  descents  and  distributions,  and  that  the  rights  thus  secured  to 
them  can  only  be  divested  by  those  claiming  under  a  will  and  in  hostil- 
ity to  them,  by  showing  that  the  will  was  executed  with  the  formalitieev 
required  by  law,  and  by  a  testator  possessing  a  sound  and  dispOBing 
mind  and  memory. 
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been  the  actual  scrivener,  or  even  not  the  employer  as  principal  of  the 
scrivener,  that  the  same  rule  should  apply  as  in  cases  when  the  scribe 
is  the  chief  beneficiary  under  the  will.  The  reason  of  this  rule  would 
require  that  these  codicils  should  be  fortified  and  supported  to  the  same 
extent,  and  in  the  same  way,  as  if  she  had  drawn  them  herself. 


The  Application  of  these  Principles  of  Law  to 

the  Testimony. 

Having,  as  we  think,  distinctly  and  satisfactorily  ascertained  the 
principles  of  law  which  should  govern  Courts  in  the  determination  of 
testamentary  cases,  and  which  we  have  been  thus  careful  to  announce 
as  safeguards  for  the  protection  of  the  community,  we  now  proceed  to 
the  application  of  those  principles  to  the  testimony  in  the  present  case. 
Such  an  examination  must  necessarily  in  this  discussion  be  confined  to 
its  more  salient  parts.  The  testimony  occupies  three  octavo  volumes, 
and  a  brief  reference  to  that  portion  of  it  deemed  the  most  significant 
is  all  that  can  be  done  here. 

We  shall  now  regard  this  Court  for  the  purpose  of  such  investigation, 
as  sitting  as  the  primary  tribunal,  before  which  the  application  may  be 
considered  as  pending,  to  admit  to  probate  the  two  codicils  in  controversy. 
If  it  shall  be  found  that  the  testimony  is  of  such  a  character  that  no 
doubt  remains  that  the  two  papers  propounded  express  the  will  of  a  free 
and  capable  testator,  then  the  codicils  must  be  admitted  to  probate.  If, 
however,  the  conscience  of  the  Courty  upon  a  careful  and  accurate  consid- 
eration of  all  the  evidence  on  both  sides,  is  not  judicially  satisfied  that 
the  papers  in  question  do  contain  the  last  will  and  testament  of  the  de- 
ceased, the  Court  is  bound  to  pronounce  its  opinion  that  the  instruments 
are  not  entitled  to  probate. 

It  is  impossible,  within  any  reasonable  or  practicable  limits,  to  review 
in  detail  the  mass  of  testimony  taken  in  the  present  case. 

Opinions  of  Witnesses. 

A  very  large  portion  of  it  is  occupied  with  the  opinions  of  many 
highly  intelligent  and  respectable  gentlemen,  having  more  or  less  oppor- 
tunities for  observation  of  the  mental  vigor  of  Mr.  Parish  after  his  at- 
tack, and  their  conviction  that  he  understood  what  was  said  to  him,  by 
signs  and  gestures,  and  in  some  instances  by  the  use,  as  they  under- 
stood him,  of  the  monosyllables  "  yes  "  and  "  no,"  thereby  communicating 
his  thoughts  and  wishes  to  those  around  him.  Opinions  of  witnesses 
however  respectable,  can  only  have  weight  and  value  when  accampanied 
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of  temper/'  Dr.  Delafield  says,  '^  be  was  of  stadions  courtesy  and  pro- 
priety of  demeanor."  Col.  Richard  Delafield  says,  ''  his  manners  were 
mild,  gentle,  and  nnniffled."  Mr.  Henry  Delafield,  who  knew  him  inti- 
mately, from  residing  part  of  every  year  in  the  same  house  with  him  for 
twenty  years,  says  *'  he  was  exceedingly  affable  and  courteons."  And  Dr. 
Taylor,  the  eminent  Rector  of  Grace  Church,  where  Mr.  Parish  constantly 
worshipped  for  more  than  twenty  years,  and  who  was  on  terms  of  inti- 
mate association  with  him,  says :  '^  His  conduct  was  marked  most  de- 
cidedly by  great  self-respect  and  strict  observance  of  decorum,  and,  in 
his  intercourse  with  others,  great  courtesy  and  affability  of  manner.** 
This  was  the  daily  walk  and  carriage,  and  such  the  estimate  of  the  gen- 
tlemanly bearing  of  Henry  Parish,  up  to  July  19,  1849. 

How  utterly  changed  did  he  become  after  that  day,  is  conclusively 
established  by  the  uncontradicted  testimony  of  many  witnesses.  We 
shall  only  advert  to  a  few  of  the  most  remarkable  and  striking  inci- 
dents, indicating  unmistakably  the  total  transmutation,  from  that  day, 
of  his  character  and  habits.  The  review  is  painful  and  would  willingly 
be  omitted.  In  the  view  we  take  of  this  case,  it  is  quite  controlling, 
and  it  cannot  therefore  be  avoided.  The  facts  narrated  show  the 
changed  man,  and  the  inferences  to  be  drawn  from  them  are  conclusive. 

In  March,  1850,  as  related  by  Dr.  Taylor,  this  scene  occurred  at  Mr. 
Parish's  house  after  he  had  administered  ike  Communion  to  Mr.  and  Mrs. 
Parish  and  their  attendant  Mary  Ann  Green.  As  Dr.  Taylor  was  going 
away,  Mrs.  Parish  took  out  of  her  pocket  three  gold  pieces  of  $5  each, 
*  and  handed  them  to  Mr.  Parish  to  be  given  by  him  to  Dr.  Taylor. 
Then  "  Mr.  Parish  evinced  strong  displeasure  by  his  looks  and  con- 
temptuous mode  of  expression,  frowning,  and  saying  *yah,  yah,  yah,' 
shaking  his  head  at  Mrs.  Parish,  scolding  in  his  way,  and  refusing  to 
hand "  Dr.  Taylor  the  money.  She  smiled  and  said,  "  give  it  to  the 
Doctor."  He  threw  the  money  back  to  her,  it  fell  on  the  floor — she 
picked  it  up  and  gave  it  to  the  Doctor,  and  he  left 

The  interview  between  Mr.  Parish  and  Mr.  Daniel  Parish  at  the 
house  in  December,  1850,  furnishes  another  striking  illustration  of  the 
change  in  Mr.  Parish's  manners  and  character.  The  ^testimony  clearly 
shows  that  the  brothers  Henry  and  Daniel  had  ever  lived  together  on 
terms  of  more  than  ordinary  fraternal  intimacy.  Daniel  was  the  younger 
brother,  and  had,  in  early  life,  been  taken  from  home  by  him,  and  associat- 
ed with  him  in  business,  and  had  thus  opened  up  to  him  his  subsequent 
laudable  career.  We  cannot  see  that  any  cloud  had  ever  obscured  their 
friendly  regard  for  each  other,  and  as  their  natures  seem  to  have  been 
peculiarly  undemonstrative,  we  have  but  few  evidences  of  outward  mani- 
festations of  their  interest  in,  or  affection  for  each  other,  except  as  we 
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obedience  of  bis  instructions,  ^'  to  go  rigbt  up  and  see  bis  brotber  now, 
that  when  he  would  call  again  be  would  not  see  bim  alive/'  Mr.  Parish 
proceeded  immediately  to  his  brother's  sick-room,  and,  as  be  was  about  en- 
tering, be  met  Mrs.  Parish,  who  objected  to  his  going  in,  saying  "  be  was 
not  in  a  condition  to  be  seen."  He  went  in,  notwithstanding,  and  this 
first  interview  of  the  brothers  would  seem  to  have  been  of  the  most  friendly 
character  on  the  part  of  both.  A  servant  w^as  sent  into  the  room  to  report 
to  Mrs.  Parish  what  Mr.  Daniel  Parish  was  doing  there,  and  be  saw  him 
(Daniel)  ''  having  hold  of  his  brother  in  the  bed  by  bis  band."  There  is 
no  evidence  that  Mr.  Henry  Parish  evinced  any  displeasure  at  this  visit. 
When  Mr.  Daniel  Parish  left  the  house,  Mrs.  Parish  gave  instructions  to 
Quin  "  to  be  particular  not  to  let  bim  in  again."  About  the  middle  of 
October,  1849,  Mr.  Parish  was  very  feeble,  and  Dr.  Taylor  thought  it 
very  probable  that  he  would  shortly  die.  On  the  16tb  Mr.  Daniel 
Parish  called  to  see  him,  and  was  admitted  by  Mrs.  Parish,  and  if  he 
then  saw  his  brother,  which  is  left  by  the  testimony  in  some  doubt,  this 
was  the  second  interview.  We  have  no  statement  of  what  occurred  (if 
it  took  place),  and  only  know  it  was  short.  This  may  be  well  supposed, 
as  it  was  expected  Mr.  Parish  would  not  long  survive.  On  the  8th  of 
January  following  Mr.  Henry  Parish  was  driven  down  to  the  office, 
where  for  many  years  he  and  his  brother  and  their  partners  had  trans- 
acted business,  and  then  Daniel  Parish  came  up  to  him,  shook  bands 
with  him,  and  said,  "  How  do  you  do,  Henry  t "  There  is  no  evidence 
on  this  occasion  that  Mr.  Parish  evinced  any  unfriendly  or  hostile  feel- 
ing to  his  brother  Daniel.  Between  this  period  and  May  1,  1850  (from 
the  testimony,  the  latter  part  of  January),  Henry  Parish  again  visited 
the  counting-house  in  Water  Street,  and  met  there  his  brother  Daniel. 
He  came  forward  and  shook  hands  with  his  brotber  Henry,  and  inquired 
afler  his  health.  There  is  no  evidence  of  any  unfriendly  feeling  exhib- 
ited on  this  occasion  by  Henry  Parish  to  his  brother.  About  the  last  of 
February,  1850,  Henry  Parish  was  severely  attacked  with  a  convulsion, 
and  Dr.  Delafield,  his  physician,  deeming  his  condition  alarming,  and  con- 
sidering his  recovery  to  be  nearly  hopeless,  it  would  appear,  without  con- 
sulting Mrs.  Parish,  despatched  a  messenger  immediately  for  bis  brother 
Daniel.  What  transpired  on  the  occasion  of  this  visit  does  not  appear. 
Daniel  Parish,  on  his  return  from  Europe  in  November  or  December,  1850, 
calls  on  his  brother  Henry  with  his  two  daughters,  was  kindly  received 
by  him,  and  went  with  him  into  the  drawing-room.  While  there,  Mrs. 
Parish  came  in,  and  soon  evinced  her  displeasure  at  the  presence  there 
of  Mr.  Daniel  Parish,  and  ordered  him  to  leave  the  bouse.  This  is  the 
last  time  Henry  and  Daniel  ever  met,  and,  so  far  from  Henry  exhibiting 
any  unkind  feeling  toward  Daniel  in  any  of  these  interviews,  it  is 
shown  that  he  evinced  the  utmost  excitement  and  anger  toward  bis 
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for  her  apparent  harsh  and  unkind  treatment  of  him  on  the  occa- 
sion of  this  last  visit.  The  case  is,  therefore,  without  a  scintilla  of  evi- 
dence that  Henry  Parish,  on  any  occasion,  gave  expression  to  any  hostility 
to  his  brother  Daniel,  or  of  any  change  of  feeling  toward  him. 

We  resume  the  narration  of  acts  and  conduct  of  Mr.  Henry  Parish. 
At  the  interview  at  the  house  in  the  latter  part  of  1850,  just  referred 
tOy  Henry  Parish  manifestly  thought  that  Mrs.  Parish  was  treating  his 
brother  with  rudeness  and  impropriety,  if  he  had  mind  to  comprehend 
.  what  was  transpiring ;  at  any  rate,  he  saw  something  was  going  on  of- 
fensive to  him,  and  that  Mrs.  Parish's  manner  to  Daniel  was  unfriendly 
and  harsh.     If  he  could  understand  what  was  said,  he  heard  her  order 
his  brother  to  leave  h^  house,  and  saw  her  follow  him  down  stairs,  as  if 
intending  herself  to  see  that  he  promptly  obeyed  her  commands.     At 
this  Henry  Parish  became  greatly  excited,  and  the  witness,  his  attend- 
ant at  the  time,  says :   *'  Mr.  Henry  Parish  got  quite  outrageous  in  my 
hands.     Mr.  Parish  had  his  crutch ;  he  raised  it  with  the  intention  of 
hitting  Mrs.  Parish,  who  stood  in  the  front  hall ;  just  as  he  raised  his 
crutch,  I  swung  him  round  from  the  right  side,  and  got  him  into  the 
dining-room,*'     It  is  not  a  little  extraordinary  that,  if  Henry  Parish 
then  entertained  toward  his  brother  Daniel  the  unfriendly  and  hostile 
sentiments  now  alleged  and  claimed,  and  if  he  heard  and  understood  all 
that  was  transpiring,  he  should  not  have  sought  to  inflict  chastisement 
upon  that  brother  whom,  on  this  hypothesis,  he  must  have  greatly  disliked, 
if  not  hated,  and  who  had  in  his  presence  insulted  his  wife,  rather  than 
upon  her^  the  advocate  and  avenger  of  his  wrongs,  and  the  object  of  con- 
tumely on  his  account. 

Again  we  have  a  striking  illustration  of  Mr.  Parish's  condition,  from 
the  statement  of  Austin,  the  poulterer  at  Washington  Market.  What 
transpired  there  is  referred  to  in  another  connection,  and  need  not  be 
here  detailed.  Mr.  Parish  was  sent  almost  daily,  with  an  attendant,  to 
a  market  in  the  vicinity  of  his  residence,  not,  it  would  appear,  for  the 
purpose  of  making  purchases,  but  to  amuse  him  and  occupy  his  time. 
He  does  not  seem  to  have  had  an  intelligent  object  in  going,  nor  did 
Mrs.  Parish  or  his  attendant,  or  the  persons  at  the  market,  pay  much 
heed  to  what  he  did  or  was  supposed  to  communicate.  This  attendant, 
in  1850  and  1851,  in  describing  his  daily  habits,  says:  **Mr.  Parish 
would  take  the  game  and  put  it  to  his  mouth  the  same  as  he  did  his 
pants." 

The  extraordinary  proceedings  in  the  carriage,  as  detailed  by  the 
coachman  Clark,  when  he  threatened  the  demolition  of  the  carriage  win- 
dows because  he  was  not  taken  down  town,  and  the  noise  and  commotion 
created  in  the  street,  and  which  was  quieted  by  the  shallow  and  success- 
ful trick  of  Clark  to  deceive  him,  and  make  him  believe  he  had  been 
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down  town,  when,  in  fact,  he  had  only  driren  him  a  uhort  distance  and 
back,  are  quite  inhannonious  with  any  thing  developed  in  his  character 
prior  to  the  attack.  The  melancholy  exhibition  at  Buchanan's  flower- 
garden,  as  detailed  by  Clark,  shows  the  changed  man,  and  the  forget- 
fulness  of  the  gentleman,  and  the  habits  of  the  imbecile.  His  inability 
to  control  the  calls  of  nature  is  a  marked  and  prominent  fact  in  this 
case,  and  such  inability  has  ever  been  regarded  as  a  distinguishing  evi- 
dence of  the  loss  of  mental  power.  On  this  occasion  such  absence  of 
control  was  peculiarly  offensive  and  improper,  and  no  sense  of  shame, 
mortification,  or  of  regret,  seems  to  have  been  produced  in  him  by  the 
occurrence.  Mrs.  Parish  was  excited,  and  found  fault  with  the  attend- 
ants. They  thought  to  justify  themselves  by  throwing  the  whole  blame 
on  Mr.  Parish,  and  he  at  length  became  excited  alfK>.  Clark  says :  ''  He 
made  noises  and  sounds  both,  but  I  disremember  what  they  were.  I 
wasn't  looking  him  over  my  shoulder  at  all,  but  I  heard  him  hollowing 
and  bawling."-  As  an  evidence  of  the  total  insensibility  of  Mr.  Parish 
to  all  the  decencies  and  proprieties  of  life,  a  simple  reference  to  his  con- 
dition of  nudity,  in  rushing  into  the  presence  of  his  wife  and  seeking 
her  garments  for  his,  and,  in  this  condition,  sinking  in  exhaustion  from 
excitement  on  the  floor,  will  suffice.  He  had  to  be  raised  from  it  by 
Mrs.  Parish  and  the  servants.  His  search  for  his  garments,  in  the  place 
appropriated  for  hers,  occurred  five  or  six  times,  (Test.  vol.  i,  foL  1509.) 
The  scenes  which  daily  transpired,  as  detailed  by  Clark,  one  of  his  at- 
tendants, while  Mr.  Parish  occupied  the  room  on  the  ground-floor,  front- 
iug  oD  17th  street,  are  of  the  same  general  character.  He  says:  "In 
the  morning,  when  I  would  be  dressing  (meaning)  Mr.  Parish,  he  wished 
to  have  the  windows  open,  would  sign  to  have  the  blinds  and  all  open  ; 
he  would  look  that  way  out,  and  I  would  say,  *  It  is  wrong  for  you  to 
expose  yourself  against  the  windows.'  He  would  say  then,  'Yanne, 
yanne,  yanno,'  raising  his  hand  that  it  should  open,  shaking  his  head ; 
the  windows  then  couldn't  be  shut  Mi^  Parish  insisting  they  shonld  be 
kept  shut.  Mrs.  Parish  came  several  mornings  to  shut  them  herself. 
Mr.  Parish  would  shake  his  head  this  way,  and  would  not  have  it,  rais- 
ing his  left  hand  and  moving  it  toward  the  windows  as  if  to  have  them 
opened,  saying.  *Neay,  neay,  neay.'  Then  Mrs.  Parish  by-and-bye 
came  in  again,  and  drew  over  the  curtains  behind  Mr.  Parish's  back,  to 
keep  the  people  from  looking  in.  Then  Mr.  Parish  by-and-bye  turns 
round  his  head,  and  sees  the  curtains  drawn,  and  has  them  opened 
again  in  the  same  way.  Then  Mrs.  Parish  comes  and  says  to  him, 
*  Mr.  Parish,  won't  you  keep  them  shut  ? '  he  then  lifted  up  his  hand 
and  gave  Mrs.  Parish  a  drive,  saying,  *  Neay,  neay,  neay/  as  if  to  put 
her  away  from  him,"  (Test.  vol.  i.,  foL  1735-6.) 

On  a  cold  winter's  night  the  following  occurrence  took  place.     The 
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And  can  this  be  the  same  gentleman  of  whom  Col.  Delafield  saTs 
that,  prior  to  July,  1849,  he  was  mild,  gentle,  unrufSed,  yet  decided  m 
all  matters  to  which  he  gave  his  personal  attention  t  Vol.  ii.,  ibl.  1740. 
Mr.  Eemochan,  his  friend  and  associate,  says  of  him  in  respect  to  the 
same  period :  '^  Mr.  Parish  was  certainly  a  high-minded  gentleman,  and 
would  never  do  any  act  unbecoming  a  gentleman ;  he  had  a  great  deal 
of  self-respect,  and  great  command  of  temper.  I  never  knew  him  to  do 
any  thing  under  excitement.'*  Vol.  i.,  fol.  1069.  As  these  two  wit- 
nesses describe  Henry  Parish,  such  beyond  all  doubt  and  controversy  he 
was  anterior  to  July  19th,  1849  ;  and  from  the  testimony  already  referred 
to,  we  see  what  the  same  individual  was  after  that  date,  and  up  to  the 
period  of  his  death.  How  entire  and  complete  is  the  change !  How 
diametrically  opposite  to  the  previous  conduct  of  his  whole  life  is  that 
now  exhibited.  And  the  inquiry  forces  itself  upon  the  mind.  What 
cause  has  produced  such  results  ?  Can  such  totally  inconsistent  and 
opposite  characters  be  reconciled  with  the  tiieory  that  the  faculties,  the 
mind,  and  moral  perceptions  of  Mr.  Parish  underwent  no  change,  but 
were  the  same  after  July  19th,  1849,  as  they  were  before  that  day? 
That  after  that  period  his  reason  was  unclouded,  and  that  his  intelli- 
gence was  nndimmed  ?  That  he  understood  all  that  was  said  to  him, 
comprehended  the  relations  of  things,  and  was  in  the  full  possession  of 
all  his  intellectual  powers  ? 

We  confess  ourselves  wholly  unable  to  assent  to  any  such  theory. 
The  conviction  on  our  mind  is  clear  that  these  facts  and  circum 
stances  show  unerringly,  that  the  attack  of  July  19th  obliterated  the 
mental  powers,  the  moral  perceptions,  the  refined  and  gentle  susepti- 
bilities  of  Henry  Parish ;  that  after  that  period  he  ceased  to  bo  the 
mild,  intelligent,  and  unruffled  man  he  had  been  theretofore,  and  that 
thereafter  he  was  not  morally  responsible  for  the  unbecoming  and  un- 
gentlemanly  conduct  he  so  frequently  exhibited,  ffe  then  ceased  to  be 
Henri/  Pariaky  and  was  no  longer  an  accountable  being. 

We  find  much  less  difficulty  in  reconciling  our  minds  to  this  view 
of  the  case  than  to  adopt  the  theory  of  the  proponents,  that  Mr.  Par- 
ish, up  to  the  period  of  his  death,  possessed  an  unclouded  intellect, 
retaining  its  pristine  vigor  and  activity,  was  conscious  of  all  that  was 
transpiring  around  him,  and  understood  all  that  was  said  to  him  ;  com- 
prehended the  minute  details  of  the  complicated  and  important  business 
transacted  for  seven  years  in  his  name,  and  often  in  his  presence,  and 
was  capable  of  communicating,  and  did  communicate  his  thoughts  and 
wishes  to  others.  It  is  much  easier  for  us  to  believe  that  those  who, 
we  doubt  not,  honestly  think  that  Mr.  Parish  understood  what  was  said 
to  him,  and  that  they  comprehended  the  operations  of  his  mind  and  the 
expression  of  his  wishes,  are  mistaken  in  their  suppositions,  than  to 
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thoughts,  if  they  even  understood  them  at  all ;  nnd  the  instances  are 
frequent  and  clearly  established  where  he  o^en  made  an  affirmative  And 
negative  inotion  of  bis  head  immediatety  succeeding  each  other,  to  the 
same  question,  leaving  the  inquirer  in  perplexity  which  he  really  in- 
tended. The  testimony  is  conclusive  that  Mrs.  Parish  herself  fre- 
quently acknowledged  that  she  could  not  understand  liim,  and  there  is 
some  testimony  tending  to  show  ihsC  on  some  occasions  at  least  she 
thought  he  did  not  at  all  understand  what  was  said  to  him,  and  that,  in 
her  opinion,  the  effort  would  be  useless  to  make  him  understand. 

As  an  illustration.  In  the  interview  with  Austin  at  the  Washing- 
ton market,  a  man  well  acquainted  with  Mr.  Parish,  and  who  had  dealt 
with  him_  for  years,  he  said  to  Mrs.  Parish,  "  1  would  like  to  see  him 
(Mr,  Parish,  who  was  then  sitting  in  the  carriage  outside  the  market) — I 
will  take  him  out  something  that  he  will  like.  1  showed  her  the  arti- 
'  clea  I  was  going  to  take  out.  She  told  me  not  to  take  the  canvas,  but 
to  take  the  red-heads,  aa  he  could  not  t«ll  the  difference,  and  woodcock  ■ 
I  had;  she  said  they  were  too  high— to  carry  him  some  snipe,  that 
would  come  cheaper,  I  took  thorn  to  his  carri^e,  and  spoke  to  him. 
He  looked  at  me  after  speaking  to  him  two  or  three  times.  1  held  up 
in  my  hand  the  birds  for  him,  to  pick  out  what  he  wanted.  He  took 
his  cane,  and  flurried  it  around,  and  scared  me.  I  stepped  back  from 
the  carriage  door.  1  then  stepped  up,  and  tried  to  make  him  under- 
stand me,  and  I  went  into  the  market  again,  Mrs.  Parish  bought  what 
she  saw  fit."  It  is  not  a  little  difficult  to  see,  if  Mr.  Parish  was  in  full 
possession  of  his  mental  faculties,  why  he  could  not  tell  the  dificreuee 
between  canvas-back  ducks  and  red-heads  as  well  as  Mrs,  Parish.  It  is 
apparent  from  the  testimony  that  Austia  had  selected  canvas-backs  to 
take  out  to  Mr.  Parish,  and  that,  by  Mrs.  Parish's  direction,  they  were 
changed  for  the  red-heads.  She  must  therefore  be  undoubtedly  correct, 
if  the  views  we  entertain  of  Mr.  Parieb's  mental  condition  be  sound,  in 
saying  that  Mr.  Parish  did  not  "  undtraland  tht  differencf"  for  it  is 
clear  from  Austin's  testimony  that  he  did  not  understand  any  thing 
about  the  object  of  the  visit  to  the  market,  or  what  Austin  meant  by 
exhibiting  game  to  him.  It  would  seem,  if  he  understood  any  thing 
about  it,  and  had  any  idea  on  the  subject,  be  supposed  such  exhibition 
was  either  to  ridicule  or  insult  him.  When  Mr.  Parish  went  through 
the  ceremony  of  going  himself  to  the  market,  in  the  vicinity  of  hiE 
own  house,  Simmons,  his  attendant,  says,  "The  butcher  asked  me  what 
Mr.  Parish  wanted.  I  told  the  butcher  what  I  heard  Mrs.  Parish  tell 
the  cook,  and  he  would  send  it  home."  Wingrove,  another  attendant, 
says,  "  Mr.  Parish  would  never  point  to  any  thing  in  the  store  that  lie 
wanted."  Mr.  Cose,  the  butcher  and  keeper  of  the  market,  says,  "  Mr, 
Parish  lias  brought  to  the  market  by  his  attendant,  and  he  would  sit 
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All  the  testimony  shows  that  he  could  only  indicate  with  his  fingers 
and  hand,  or  by  sounds,  that  he  wanted  something,  or  that  something 
was  the  matter,  and  which  motions  or  sounds  were  construed  by  those 
around  him  as  evidences  of  his  wish  to  put  a  question,  whereupon  they 
began  to  suggest  various  topics,  and  when  they  thought  they  perceived 
that  they  had  hit  upon  the  subject  in  his  mind  they  supposed  he  wislied 
to  inquire  about,  they  put  such  questions  as  suggested  themselves  to 
them,  and  to  which  they  supposed  they  had  received  affirmative  or  neg- 
ative  answers.  If  Mr,  Parish  had  no  power  to  express  a  wish  to  de- 
stroy a  will,  it  follows  he  had  none  to  create  one,  and  the  manifcst.it ion 
of  his  wishes  depended  entirely  vpon  the  interpreter,  and  the  inUgrilg 
of  the  inierprelation. 

Henry  Delatield,  who  occupied  the  house  with  him,  says,  that  as  to 
ordinary  affairs,  ho  frequently  failed  to  ascertain  his  meaning.  Jones, 
the  tailor,  could  not  understand  what  he  wanted  as  to  his  clothes,  even 
with  Mrs.  Parish's  aid.  She  could  not  understand  him  ;  he  nodded  his 
head,  and  immediately  after  changed  to  the  shake  of  it.  Mr.  Gasquet, 
his  old  friend  and  partner,  could  not  understand  at  all  what  he  meant. 
Mr.  Ogden,  the  Casliier  of  the  Phcenijt  Bank,  where  Mr.  Parish  for 
years  had  been  a  director,  and  who  knew  him  well,  in  an  interview  at 
the  Bank  with  Mr.  Parish,  in  Mrs.  Parish's  presence,  said  to  her,  "  Mrs. 
Parish,  I  cannot  understand  him."  He  understood  nothing  from  his 
motions;  "they  were  unmeaning."  This  was  in  Oetober,  1849.  John 
Ward,  long  an  intimate  acquaintance,  and  with  whom  Mr.  Parish  trans- 
acted a  large  amount  of  business  in  Mrs.  Parish's  prcsencii,  from  the 
period  of  his  attack  until  his  death,  says  that  he  addressed  himself  gen- 
erally to  Mr.  Parish,  but  he  does  not  remember  that  Mr.  Parish  ever 
made  any  answer  by  sign  or  motion,  until  Mrs.  Parish  had  spoken  to 
him ;  and  he  emphatically  says,  that  in  all  his  negotiations  with  Mr. 
and  Mrs.  Parish,  to  the  best  of  his  recollection,  he  "  never  beard  Mr. 
Parish  ntler  a  word  after  hit  attack.'"  Mr.  Parish's  faithful  and  true 
friend,  Mr.  Kemochan,  and  who  was  almost  his  daily  visitor  during  this 
long  period  of  his  affliction,  in  answer  to  the  question,  "  Did  you  ever 
understand  or  attach  any  meaning  to  the  motions  of  his  hands,  or  the 
sounds  accompanying  them ! "  says,  "  I  certainly  never  understood 
them  ;  /  attached  no  definite  meaning  to  them  of  my  own  observation. 
There  was  never  any  distinct  articulation  in  any  case,  not  even  of  a  sin- 
gle word." 

It  is  thus  seen  that  great  difficulties  and  uncertainty,  to  say  (ho 
least  of  it,  attended  any  expression  of  the  thoughts  or  wishes  of  Mr. 
Parish,  and  that  a  large  number  of  those  having  business  or  intercourse 
with  him,  utterly  failed  to  attach  or  obtain  any  meaning  to  his  signs, 
sounds,  motions,  or  gestures.     TTie  natural  and  obvious  doductiflns  to 
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his  wishes,  and  keep  up  his  intercourse  with  hia  friends,  and  ret&in  the 
managemeat  and  control  of  bis  aSairs,  and  make  such  disposition  of  his 
estate  as  he  then  desired.  This  expedient,  though  eSectually  tried  and 
persistently  urged  upon  Mr,  Parish,  utUrly  failed  of  accoiiiplishiD|| 
any  satisfactory  result.  One  of  the  witnesses  thinks  that,  on  one  occa- 
sion, he  succeeded  in  writing  the  word  "  horse,"  and  the  same  witness 
says  he  wrote  several  times  the  word  "  wills."  The  latter  efforts  were 
preserved,  and  are  produced  and  made  exhibits  in  the  oause.  An  in- 
spection of  them  will  show  thnt  there  is  no  propriety  in  interpreting 
them  as  "  wills,"  or  any  other  word.  They  are  nothing  but  imperfect, 
unmeaning  scrawls,  such  as  any  child  might  make  who  had  strength  to 
hold  a  pen.  They  unmistakably  show  that  there  was  no  mind  to  guide 
the  hand,  or  if  there  was  any,  not  of  sufficient  force  to  control  the  will, 
and  second  its  determinations.  If  Mr.  Parish  had  any  mind  capable 
of  operation  and  of  forming  conclusions,  his  faculty  of  hearing  remiun- 
ing  unimpaired,  it  would  have  been  the  easiest  thing  imaginable  for  him 
to  have  written  the  word  "  Yes  "  in  response  to  any  question  he  desired 
to  answer  in  the  affirmative,  and  the  word  "  No  "  to  any  he  desired  to 
answer  in  the  negative.  ITiis  could  have  been  done  with  much  less 
effort  than  was  required  to  wrllc  the  words  "  horse  "  and  "  wills," 

This  attempt  to  have  Mr.  Parish  communicate  by  writing  having 
proved  fruitless,  resort  was  had  to  Mock  Uitera,  a  very  simple  and  facile 
mode  of  communicating  thought  by  those  who  are  deprived  of  the  natu- 
ral use  of  doing  so  by  speech.  If  he  had  any  thoughts  to  communicate, 
he  had  thus  at  hand  an  easy,  certain^^nd  effective  means  of  doing  so 
with  accuracy  and  beyond  the  peradventure  of  mistake.  The  slightest 
exertion  only  was  required— no  fatigue  could  ensue.  Thip  attempt  also 
produced  no  results.  Another  effort  was  also  made  with  the  letlert  of 
the  alphabet  in  another  form,  audit  also  was  unsuccessful 

A  further  and  different  mode  was  avggeated  by  some  of  hia  friends, 
which,  if  the  theory  of  some  of  the  witnesses  for  the  proponents  is  cor~ 
rect,  afforded  a  safe,  sure,  and  easy  method  of  comnjunication.  It  was 
the  uH  of  a  dicliotiary  by  Mr.  Parish.  This  proMSS  had  two  advan- 
tages :  it  would  have  enabled  him  to  suggest  topics  of  inquiry,  and  en- 
sured intelligent  and  certain  answers  to  the  questions  put  to  him.  A 
moment's  reflection  will  satisfy  any  mind  that  no  process  could  have 
been  devised,  more  certain  and  satisfactory  than  this,  for  holding  inter- 
course with  an  intelligent  mind,  denied  to  it  the  power  of  giving  ex- 
pression to  its  emotions  and  thoughts  in  the  form  of  speech.  No  reiullt 
were  obtain eii  from  this  source,  and  the  inference  frons  the  testimony  is 
that  no  efforts  were  made  to  afford  Mr,  Parish  the  opportunity  of  trying 
this  method  of  communicating  hia  thoughts. 

And  this  omission  greatly  Btrengthena  the  impression  conveyed  l^ 
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Mr,  Parxtk  <m  the  IftiA  of  July,  1849,  txtingviihtd  Ms  inCeUechial  potn- 
eri,  to  oblileraled  and  blolled  out  hig  mental  faetillieg,  that  after  that  pe- 
riod he  viaa  not  a  man  of  lound  mind  and  memory  within  ike  mtaning 
and  langvage  of  the  ttaCutei,  and  was  therefore  ineompelenl  to  make  a 
will,  and  that  the  eodidl*  of  September,  1853,  tmd  of  June,  1854,  were 
not  his  will,  and  formed  no  part  thereof. 

We  have  endeavored  to  give  just  and  dne  weight  to  the  ugiainents 
and  suggegtionB  so  eloquently  and  ablj  urged  upon  onr  conBideration  hy 
the  coaasel  for  the  proponents.  Neither  are  we  nnmindful  that,  in  com- 
ing to  this  conclusion,  we  differ  with  many  witnesses  of  intelligence, 
who  hare  expressed  the  opinion  under  oath  that  Mr.  Parish,  at  the  time 
he  executed  these  codicils,  understood  their  import  and  effecL  Witfa 
the  highest  respect  for  those  gentlemen,  our  duty  calls  upon  us  to  con- 
eider  all  the  facts  presented  by  the  testimony,  to  scan  and  weigh  their 
testimony  as  well  as  that  of  the  other  witnesses  in  the  cause,  and,  afWr  a 
careful  and  accurate  examination  of  the  testimony  on  both  sides,  to  say 
whether  the  papers  propounded  should  be  admitted  to  probate.  We 
have  a  clear  conviction,  and  one  which  we  have  arrived  at  without  hem- 
tancy  or  doobt,  that  they  onght  not  We  think  that,  in  a  case  present- 
ing so  many  obstacles  on  the  part  of  the  propoDenta,  and  which,  we  are 
compelled  to  say,  have  not  been  removed,  the  Surrogate  decided  cor- 
rectly in  refusing  to  admit  these  codicils  to  probate. 

We  are  impressed  with  the  soundness  of  the  rules  of  law,  before  ad- 
verted to,  that  it  is  much  less  material  that  those  who  seek  to  impeach 
a  testamentary  instrument,  should  not  be  able  to  explain  certain  things 
in  their  case,  should  be  forced  to  admit  that  their  ailment  is  not  in 
every  part  consistent  with  all  the  facts,  than  that  they  who  seek  to  ««• 
tablish  the  will,  should  give  no  rational,  consistent,  or  intelligible  solu- 
tion of  those  difficulties  which  encnmber  their  suppositions,  and  obetmct 
the  path  towards  the  conclusion  they  would  have  us  arrive  at;  that  it  is 
not  the  duty  of  the  Court  to  strain  after  probate,  and  especially  to  seek 
to  establish  a  posterior  will,  made  in  conceded  enfeebled  health,  uu3n»- 
tained  by  previous  declarations  of  intention,  over  a  prior  will  made  in 
health,  and  with  care  and  deliberation,  when  the  provisions  of  the  pos- 
terior will  are  in  direct  hostility  and  conflict  with  those  of  the  prior  one  ; 
that  heirs  and  distributees  may  rest  securely  upon  the  statutes  of  descent 
and  distributions,  and  that  their  rights  are  not  he  taken  from  them,  un- 
less by  an  instrument  executed  in  conformity  with  the  fonnalities  pre- 
scribed by  statute,  and  by  a  person  antboriEed  by  it  to  make  and  exe- 
cute such  instrument ;  that  it  would  be  in  violation  of  long  and  wdl- 
established  principles,  and  an  almost  uniform  and  nnbroken  current  of 
decision  in  England  and  in  this  country,  to  admit  to  probate  testament- 
ary papers,  prepared  and  executed  under  the  circumstances  these  were. 
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be  less  exacting  in  the  quantum  of  proof  to  sustain  such  beqneste,  thait 
it  would  demand  when  they  were  not  thus  soppoited.  It  is  sud  that  it 
might  welt  be  supposed  that  the  testator  would  desire  to  keep  up  and 
have  maintained  his  family  establishmeut  the  same  after  hia  death  as 
before.  The  answer  to  that  argument  ia,  that  he  had  made  most 
abundant  provision  for  this  in  his  will  of  1842,  by  leavin?  to  Mrs. 
Parish  an  income  of  about  (28,000  annually,  while  the  current  expenses 
of  both  in  his  lifetime  had  never  exceeded  tlO,O0O.  He  had,  there- 
fore, provided  for  her  singly  more  than  double  the  amount  required  an- 
nually for  both. 

It  is  also  urged  that  the  alienation  of  his  feelings  toward  his  brother 
Daniel  afforded  a  sufficient  reason  for  revoldng  his  appointment  as  ex- 
ecutor and  the  legacy  to  him  of  $10,000,  and  the  revocation  of  the 
residuary  clause  in  the  will  of  1842  in  favor  of  his  brothers  Daniel  and 
James,  and  that  this  alienation  is  coulirmed  by  the  efforts  made  by  him 
on  two  several  and  diatinct  occasions  to  annul  the  legacies  to  his  un- 
offending nieces  and  nephews,  the  children  of  those  brothers.  It  is  be- 
lieved that  it  has  already  been  conclusively  shown  that  there  is  no  «i'- 
dtTtte  in  the  case,  tending  to  show  any  such  alienation  of  affection  on 
the  part  of  Mr.  Parish  toward  his  brother  Daniel,  but  on  the  contrary, 
it  distinctly  appears  that  in  all  the  interviews  between  them  after  his 
attack,  no  evidences  of  such  alienation  were  exhibited,  but  every  thing 
was  in  harmony  with  their  previous  relations.  But  if  it  were  so  as  to 
Daniel  Parish,  the  cause  assigned  is  wholly  inadequate,  for  any  such  un- 
friendly feelings  toward  James  Parish,  as  to  withdraw  from  him  or  his 
children,  or  those  of  Daniel  even,  what  had  been  secured  to  them  with 
so  much  care  and  deliberation  and  natural  propriety. 

It  is  also  claimed  that  it  is  manifest,  from  the  framework  of  the 
original  will,  that  the  testator  did  not  intend  that  hia  brothers  should 
have  any  considerable  portion  of  his  estate.  This  argument  has  in  part 
already  been  answered,  and,  in  addition,  it  may  be  observed  that  the 
peculiar  and  careful  language  of  the  will  is  such  that  it  conveyed  to  the 
residuary  devisees  all  the  property,  real  and  personal,  of  the  testator  which 
he  might  own  or  he  possessed  of  at  the  time  of  hit  death,  not  specifically 
given  or  disposed  of  by  the  will.  He  had  disposed  of  1331,000  to  his 
wife.  This  was  absolutely  hers,  or  subject  to  her  disposal.  He  had  spe- 
cifically given  property  amouDting  to  160,000  to  three  y\}ung  gentlemen, 
kinsmen  and  friends,  and  legacies  in  the  aggregate  to  1290,000.  On  his 
return  from  Europe  in  1844,  having  ascertained  that  two  of  the  legatees, 
whose  legaciqp  amounted  to  120,000,  children  of  hie  brother  James,  had 
died,  he  called  on  Mr.  Havens,  the  counsel  who  prepared  his  will,  to  as- 
certain among  other  things,  what  effect  their  deaths  would  have  upon  its 
provisions.    It  is  not  to  be  forgotten  that  M.r.  Parish  always  kept  a  dupli- 
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whole  of  his  estate  to  the  entire  disherison  of  all  those  of  his  own  blood, 
some  of  whom  had  the  strongest^claims  upon  his  bounty  and  his  affec- 

I 

tioiis. 

Much  stress  also  is  laid  upon  the  circumstances  testified  to  hj  Mr. 
Ward  in  reference  to  the  purchase  of  notes  by  Mr.  and  Mrs-  Parish,  and 
one  inference  is  drawn,  that  in  purchasing  the  notes  Mr.  Parish  relied 
upon  his  own  knowledge  of  the  mercantile  standing  of  the  makers,  and 
that  the  same  was  made  upon  his  judgment  solely.  Mr.  Ward's  testi- 
mony will  hardly  bear  that  construction,  and  a  moment's  reflection  will 
make  it  obvious  that  if  Mr.  Parish  purchased  notes  upon  the  informa- 
tion he  possessed  of  the;  mercantile  standing  of  the  makers,  he  must 
have  done  it  very  blindly.  He  had  been  excluded  for  years  from  inter- 
course with  the  mercantile  world,  and  would  neces^rily  know,  if  be 
Jcnew  any  thing,  but  little  of  the  changes  and  losses  of  business  houses. 
We  have  too  many  instances  of  firms,  having  wealth  and  unbounded 
credit  one  week,  plunged  into  hopeless  insolvency  the  next,  to  place 
much  reliance  on  the  judgment  formed  on  knowledge  obtained  in  and 
previous  to  1849,  as  to  the  responsibility  of  firms  in  1854  and  1855. 
It  was  more  simple  and  easy  to  determine  the  value  of  the  securities  of 
a  corporation  whose  resources  and  property  were  matters  of  public  noto- 
riety, than  the  means  of  private  individuals.  Here,  real  and  apparent 
are  far  from  being  the  same.  A  careful  examination  of  Mr.  Ward's 
testimony  will  leave  the  impression  that  Mr.  Parish  never,  except  per- 
haps on  two  occasions,  and  then  by  nods  of  assent,  made  any  answer  to 
any  suggestions  from  Mr.  Ward  until  Mrs.  Parish  had  spoken.  It  has 
been  shown  that  very  little  reliance  could  be  placed  on  Mr.  Parish's  mo- 
tions of  assent  or  dissent.  There  is  nothing  in  the  case  to  show  that 
Mrs.  Parish  would  have  permitted  important  purchases  to  be  made  predi- 
cated upon  them,  unless  she  had  been  satisfied  of  their  wisdom  and  pro- 
priety. In  fact,  it  is  incontrovertible  that  she  placed  no  confidence  in 
the  manifestations  of  his  wishes  and  opinions  in  trivial  matters,  and  so 
frequently  stated,  and  it  is  impossible,  with  this  evidence  before  us,  to 
believe  that  she  acted  upon  any  indications  made  by  him  in  matters  in- 
volving the  disposition  and  safety  of  thousands  of  dollars. 

The  Medical  Opinions. 

We  have  not  thought  it  necessary  to  discuss  the  learned  and  able 
medical  opinions  furnished  on  both  sides  to  the  Court  for  its  perusal 
and  consideration.  We  do  not  understand  that  the  parties  have  agreed 
that  they  should  be  regarded  as  testimony  in  the  case  with  the  same 
effect  as  though  the  writers  had  been  examined  as  witnesses.  They  are 
valuable  disquisitions  upon  the  subject  treated,  and  evince  the  highest 
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where  the  mind  has  been  too  much  enfeebled  to  comprehend  more 
objects  than  one,  and  most  especially  where  that  one  object  may  be  so 
forced  upon  the  attention  of  the  invalid  as  to  shut  out  all  others  that 
might  require  consideration."  These  views  lead  to  the  establishment 
of  the  will  of  1842,  unaffected  by,  and  in  no  wise  impaired  bjr  the 
codicils  of  September,  1853,  and  June,  1854. 

We  are  of  the  opinion  that  the  judgments  in  each  of  tiie  two  above- 
entitled  causes  should  be  affirmed,  without  cost  to  either  party  in  the 
first,  but  with  costs  in  the  second  cause. 

DsNio,  W&iGHT,  Allen,  and  Smith,  Justices,  concurred. 

GoTTLD,  J.,  concurred  in  the  conclusions,  but  not  in  the  opinion  of 
the  majority  of  the  Court.  He  held  that  Mr.  Parish  was  competent 
within  the  rule  laid  down  in  the  case  of  Stewart  vs.  lAepenard  (26 
Wendell,  255). 

That,  while  an  idiot  cannot  make  a  valid  will,  yet  one  who  has  anff 
mind  at  all,  however  low  his  grade  of  intellect,  may  do  so ;  that  the 
law  does  not  distinguish  between  different  degrees  of  intelligence,  and 
that  to  deprive  a  man  of  testamentary  capacity,  he  must  be  totally  des- 
titute of  reason  and  understanding.  This  decision  he  considered  to  be 
binding  on  this  Court.  He  held,  however,  that  the  mind  of  Mr.  Par- 
ish was  very  much  enfeebled,  and  that  the  codicils  were  void  by  reason 
of  the  fraud  and  undue  influence  of  Mrs.  P&>ish ;  that  they  were  her 
codicils,  and  not  hie. 

Seldbn,  Ch.  J.,  concurred  with  the  majority  of  the  Court  in  overruling 
the  case  of  Stewart  vs.  Liapenard,  considering  that  '^  no  amount  of  au- 
thority can  establish  a  rule  which  is  self-contradictory."  He  dissented, 
however,  from  the  conclusions  of  the  Court  as  to  the  competency  of  Mr. 
Parish.  He  was  impressed  with  the  decided  opinion  of  his  capadty, 
testified  by  Dr.  Taylor,  Mr.  Lord,  Governor  Bradish,  Mr.  Tileston,  and 
the  brothers  of  Mrs.  Parish.  "  It  is  certainly  very  difficult  to  suppose 
that  the  four  highly-cultivated  and  intelligent  gentlemen  first  named 
could  have  had  the  interviews  and  intercourse  they  describe  with  a  man 
who  was  substantially  an  idiot,  and  not  be  aware  of  the  fact  I  can 
myself  frame  no  hypothesis  upon  which  such  a  thing  would  seem  to  be 
at  all  probable.  But  if  we  assume  that  these  gentlemen  might  all  have 
been  deceived,  it  is  quite  as  possible  to  believe  that  the  three  brothers 
of  Mrs.  Parish  could  have  been  mistaken.  That  they  should  have  had 
daily  and  almost  hourly  communication  with  Mr.  Parish  for  six  years, 
and  not  know  whether  he  could  understand  the  remarks  addressed  to 
him  by  themselves,  is  inconceivable.     Intelligence,  or  the  want  of  it  is 


